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erratum. 


Page 1, line 1 of the head-note 
for s. 31A” read “s. 310A.” 
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Calcutta $mt$. 


LETTERS PATENT APPEAL. 

Before Sir Lawrence H. Jenkins , K.C .I.E., Chief Justice, and 
Mr. Justice Doss. 

SUCH AND GHOSAL 

v, 

BALARAM HARD ANA.* 

Contribution —Deposit under s. 31 A , Civil Procedure Code by co-tenant , not a 
party to decree for sale for arrears of rent— Decree , satisfaction of, hoio 
becomes complete— Contract A ct (IX of 1872 ) ss. 70, 68, 69, 72, lJrf, 222— 

Civil Procedure Code (XIV of 1882 ) s SlOA . 

Where an entire tenure was sold in execution of rent-decrees 
obtained against only some of the tenants, and a tenant, who was not 
a party to the rent-suit, deposited, with the approval of the Court 
and lawfully, the prescribed amounts under s. SlOA of the Code of 
Civil Procedure to have the sales set aside, with the object of protect- 
ing his own interest in the holding, and the sales were set aside with 
the result that the liability of the defendants in respect of rent was 
discharged : — 

Held, that the plaintiff was entitled to sue the several defendants 
for contribution, each according to his share in the decretal debt only 
but not in respect of the deposit of 5 per cent, of the purchase-money 
that the applicant is bound to make under s. 310A, C. P. C. 

Per Jenkins C.J. The terms of section 70 of the Contract Act 
apply to such a case, and, though they are rather wide, they enable 
the Courts to do substantial justice in cases where it would be diffi- 
cult to impute to the persons concerned relations actually created by 

* Letters Patent Appeal, No. 4 of 1909, in Appeal from Appellate 
Decree No. 404 of 1907. 
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contract. But it is incumbent on final Courts of fact to be guarded 
and circumspect in their conclusions, and not to countenance acts or 
payments that axe really officious. 

Venkata Gopalaraju v. Timmayya Fantulu (1) referred to. 

Per Doss J. Such a case does not come within the purview of 
s. 70 of the Contract Act, for the plaintiff must in law be held to have 
deposited the rent in Court in discharge of his own liability and not 
in satisfaction of a debt due by another, co-sharer tenants being liable 
for the rent, not only jointly, but also severally. It was not the in- 
tention of the Legislature that section 70 should be invoked where relief 
might be obtained under any other section of the Act, e.g ., es. 
43, 68, 69, 72, 146 or 222. Section 69 is applicable in eases like this. 

Smith v. Dinonath Mookerjee (2) discussed. 

Damodara Mudaliar v. Secretary of State for India (3) approved of. 

Though the plaintiff had no right to make the deposits under 
s. 310A, C. P. C., as his interest in the holding was not affected by 
the sales, he being no party to the decrees, the deposits being in fact- 
made without protest from any party cr Court, and the joint obligation 
of all tenants discharged thereby, the mere fact that the money was 
deposited under s. 310A did not place him in a position worse than 
if be had satisfied the entire decree before sale, nor did it alter the 
equitable right of the plaintiff to be reimbursed proportionately for the 
deposit, the benefit of which was enjoyed by others. 

Fatima Khatoon Chowdrain v. Mahomed Jan Chowdry (4), Puli- 
(hand v. Bamkishen Singh (5), Johnson v. Boyal Mail. Steam Packet Co. 

(6), Edmunds v Wallingford (7), The Orchis (8), Jugdeo Narain SingK 
v. Baja Singh (9) referred to. 

In apportioning liability between co-obligees in a suit for contribu- 
tion, which is eminently an equitable suit, regard must be had more to 
the real nature of the debt than to the decree founded on it. 

Bam i Tuhul Singh v. Biseswar 7. all Sahoo (10), Bvabcn Steamship 
Go. v. The Ecndcn Assurance (11) referred to. 

A decree is not satisfied and the obligation in respect of it is not 
discharged until the decree-holder receives the money out of Court and 
satisfaction of the decree is entered ; nor does the compulsion of law 
initiated by the attachment of the property terminate until such 
satisfaction. 


Appeal by some of the defendants. 

Plaintiff was the purchaser of the interest of defendant 


No. 9, who was a co-tenant in a 

(1) (1899) I. L. R. 22 Mad. 314.' 

(2) (1885) I. L. R. 12 Calc. 213. 

(3) (1894) 1. L. R, 18 Mad. 88. 

(4) (1868) 12 Moo. I. A. 65; 

10 W. R. P. C. 29. 

(5) (1881) I. L. R. 7 Calc. 643 ; 
L. R, 8 I, A. 93, 


certain holding with the oilier 

(6) (1867) L. R. 3 C. P. 38. 

(7) (1885) L. R. 14 Q. B. D. 811. 

(8) (1890) L. R. 15 P. D. 38. 

(9) I. L. R. 15 Calc. 656 

(10) (1875) L. R. 2 I. A. 131; 

23 W. R. 305. 

(11) [1900] A. C. 6. 



VQL. XXXVIII] CALCUTTA SERIES. 


3 


defendants. A co-sharer landlord having an eight-anna in- 
terest in the rent of the holding brought two suits to recover 
rent against the defendants, other than defendant No. 9, 
claiming to be entitled to recover from these persons 'the whole 
of his share of rent as representing the entire tenancy interest 
in the holding. He got two decrees and the holding was sold 
twice as being the holding belonging to defendants Nos. 1 to 8 
as possessors of the entire tenancy interest. The plaintiff 
subsequently applied in each case under s. 310 A to be allowed 
to deposit the decretal amounts, alleging that the share which 
he had purchased from his vendor had been sold as the property 
of the other tenants, and that therefore he was entitled to 
come in under that section and make the deposits. The 
deposits were received in both cases and the sales were set 
aside and the present suit, was brought to recover from the 
defendants Nos. 1 to 8, the money which the plaintiff had 
paid in on their behalf and for recovery of the costs of the 
deposit. The defendants contended, inter alia , that plaintiff 
had no right to make the deposits, that his interest, if any, 
was not affected by the sale and that the payment was gratui- 
tous or voluntary. The Munsif decided the question of title in 
plantiff’s favour and overruled the pleas in bar taken by the 
defendants, but it dismissed the suit, holding that the payment 
of the money by the plaintiff was voluntary. The Subordinate 
Judge, on appeal, differed from the Court of first instance and 
held that the plaintiff was entitled to recover the money from 
the defendants, because, whether or not he had a right under s. 
310 A of the Code to deposit the money to have the sale set 
aside, he' in fact, did deposit it and in so depositing he did 
rot intend to make the payment gratuitously on behalf of 
five other defendants, and, therefore, as the defendants had 
benefited by the payment, the plaintiff was entitled to re- 
cover from them the sum which he had paid on their behalf 
and by which they had been benefited, such payment not 
being made gratuitously. The plaintiff’s claim for recovery 
of the cost of deposits and interest thereon was, however, 
disallowed as evidence in respect thereof was not sufficient, 
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The second appeal to the High Court was heard by 
Brett J., and his Lordship agreeing with the conclusions of 
the Subordinate Judge, dismissed the appeal. 

Thereupon the present appeal was preferred, under section 
15 of the Charter Act. 

Babu N alinir an j an Chatter , for the appellants. Plain- 
tiff's right to the property was unaffected by the sale, as 
he was no party to the decree in execution of which the pro- 
perty was sold. Sale held under a decree obtained by a 
co-sharer landlord could not and did not affect plaintiff's 
right: Narain XJddin v. Srimanta Ghose (1). Plaintiff could 
not come under s. 310A, C. P. C., and deposit was therefore 
not lawfully made. Payment made by plaintiff was not 
for defendants, if the common obligation subsisted after the 
sale; if not, then it was made merely for avoiding a fancied 
risk to his own rights. As to benefit enjoyed by the 
defendants, there was no option to refuse or accept the bene- 
fit. Setting aside the sale might not have been to their 
benefit, if it had fetched a high price. Assuming that it 
was a benefit, it was a gratuitous benefit thrust upon the 
defendants. Then again, it is not in every ease in which 
a man is benefited by the money of another that an obliga- 
tion to repay arises : Ram Tuhul Singh v. Biseswar Ball Sahoo 
(2). Section 70 of the Contract Act should be carefully ap- 
plied: Damodara Mudaliaf v. Secretary of State (3). The 
liability to contribute does not arise by contract , as there was 
no contract between the parties, or by any obligation binding 
them all to equality of payment. Ruahon Steamship Co. v. 
London Assurance (4). There was no common liability 
between the plaintiff and defendants after the sale. The debt 
was a personal one and it was discharged by the sale — at any 
rate would have been discharged — from sale proceeds. Plain- 
tiff was not interested in the payment of the money, and 

(1) (1901) I. L. E, 29 Calc. 219. (3) (1894) I. L. R. 18 Mad. 88. 

(2) (1875) L. E. 2 I. A. 131, 143 ; (4) [1900] A. O. 6, 12. 

123 W. R. 305. 
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defendants were not bound by law to pay after the sale, so 
the case does not come under section 69. 

Babu Dwarhanath Mitter, for the respondent. I submit 
that payment was made by the plaintiff “lawfully” within 
the meaning of s. 70 of the Contract Act. Although the 
plaintiff was no party to the suit, yet as a matter of fact the 
entire holding was sold. The result of the deposit under 
310A made by the plaintiff has been that the property has 
been left in the possession of the defendants 1 to 8 from 
before and their liability for rent has been . discharged. 
The finding of the Lower Appellate Court, which is the 
final Court of fact, has been that the plaintiff did not intend 
to make the deposit gratuitously. The deposit was fur- 
ther made with the approval of the Court. It was there- 
fore done with the sanction of the Court and therefore “law- 
fully” with the meaning of s. 70. The entire holding was 
advertised for sale, and although in law the share of plaintiff 
could not have passed by the impending sale, yet if in these 
circumstances plaintiff made the deposit, he must have done 
it under compulsion of law. I rely on the decision of Fatima 
Khatoon Ghoicdrain v. Mahomed Jan Ghowdry (1), Duli - 
chand v. Ramkishen Singh (2). I rely also on the case 
of Smith v. Dinonath MooJcerjee (3). As the plaintiff believ- 
ed in good faith that his property was going to be sold and in 
averting the sale defendants were benefited, it is only just 
and equitable that defendants should reimburse, the plaintiff 
to the extent to which their liability has been discharged by 
plaintiff’s act. 

Cur . adv. wit. 

Jenkins C.J. The plaintiff, is by virtue of transfer 
from the defendant No. 9, a co-sharer to the extent of 1/12 th 
in a mourasi jama with the defendants 1 to 8, and has brought 
this suit to recover from them certain sums of money claimed 

(1) (1868) 12 M. I. A. 55; (2) (1881) I. L. R. 7 Calc. 618: 

10 W. E. P. C. 29. L. E. 8 I. A. 93. 

(3) (1885) I. L. R. 12 Calc. 213, 217. 
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by him from them. on account of sums deposited by kirn 
under section 310A of the Civil Procedure Code together with 
costs. The decree in respect of which these sums were 
deposited, was passed in a suit brought by one of several 
co-sharer landlords against defendants 1 to 8 alone for rent. 
In execution of that decree there w-as a sale and it purported 
to be of the entire holding notwithstanding the fact that the 
present plaintiff, one of the co-sharers, was not a party to 
the suit. 

To have the sale set aside the present plaintiff applied 
to the Court under section 310A and made the prescribed 
deposits. This was twice done successfully, and the result 
has been that the holding is in the possession of the plaintiff 
and the defendants 1 to 8, and the liability of these defen- 
dants in respect of rent has been discharged. The lower 
Appellate Court, reversing the Munsiff , has passed a decree 
in the plaintiff’s favour and this decree has been confirmed 
by Mr. Justice Brett from whose judgment this appeal has 
been preferred. The plaintiff rests his case on section TO of 
the Contract Act, so it has to be seen whether it falls witlon 
the provision of that section. The determination of this ques- 
tion must largely depend on the findings of fact at which the 
lower Appellate Court has arrived. It has been found by that 
Court that the plaintiff in making the two deposits did not 
intend to do so gratuitously, and that the defendants 1 to 8 
enjoy the benefit thereof. And seeing that the plaintiff in 
making those deposits acted with the approval of the Court, 
what he did was done lawfully. The conditions of the section 
are thus satisfied, and the only question that remains is lo con- 
sider what the compensation is that the defendants 1 to 8 are 
’ bound to make. 

The lower Appellate Court excluded the claim for re- 
covery of the costs of the deposit and interest thereon, and 
against this no appeal has been preferred. In the circumstan- 
ces of this case, I think there should also be excluded so much 
of the deposit as represents a sum equal to 5 per cent, of # the 
purchase-money. On the materials placed before us, it does 
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not appear whether the amount specified in the proclamation 
cl sale includes anything beyond the rent decreed, and in any 
event the excess would be so trifling that I think it would not 
be profitable to direct any inquiry on that point. The result 
then is that I would vary the decree of the Subordinate J udge 
and direct that the plaintiff do recover from each of the several 
defendants, 1 to 8, his proportionate share of the sum of 
Its. 293-10-6; which is the sum deposited as representing the 
amount specified in the proclamation of sale as that for the re- 
covery of which the sale was ordered. 

I desire to. emphasize that my decision turns on the parti 
cular findings of fact of the lower Appellate Court, by which 
we are bound. The terms of section 70 are unquestionably 
wide, but applied with discretion they enable the Courts to do 
substantial justice in cases where it would be difficult to impute 
to the persons concerned relations actually created by contract 
It is, however, especially incumbent on final Courts of fact to 
be guarded and circumspect in their conclusions and not to 
countenance acts or payments that are really officious. In 
this connection the caution enjoined in Venkata Vi jay a 
Gopalaraju v. Timmayya Pantulu (1) should be borne in mind. 

I do not suggest that the lower Appellate Court in this case 
acted in disregard of this caution; on the contrary 1 think its 
findings have worked substantial justice. 

Doss J. This appeal arises out of an action for contribu- 
tion. Defendants Nos. 1 to 8 and the plaintiff are the joint 
owners of a certain mohorari jama. The share of defendants 
Nos. 1 to 8 in the te'nure is ll/12th. Defendant No. 9 w-as 
the former owner of the remaining l/12th which has since 
passed to the plaintiff by purchase. 

A co-sharer landlord of the tenure obtained two succes- 
sive decrees for his share of the rent against defendants Nos. 
1 to 8 only, without making defendant No. 9 a party thereto. 
In execution of those decrees the entire tenure was twice at- 
tached and sold. On each occasion the plaintiff deposited, 
(1) (1899) I. L. R. 22 Mad. 314. 
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under section 310A of tlie Civil Procedure Code, 1882,* the 
amount of the decree and costs together with the statutory 
compensation and had the sale set aside without any objection 
being raised thereto, either by the decree-holder or by the 
judgment-debtors. 

Plaintiff has now brought this suit io« recover from defend- 
ants Nos. 1 to 8 in proportion to their respective shares in 
the tenure, the two sums so paid by the plaintiff. 

The defendants Nos. 1 to 8 denied that the plaintiff had 
any share or interest in the tenure, and pleaded that the pay- 


ments were voluntary. 

The first Court held that plaintiff’s title to a l/12th share 
in the tenure had been established, but dismissed his suit, or 
the ground that the defendants were not liable to reimburse 
the sums paid by him. On appeal, the Subordinate Judge 
has given the plaintiff a decree for the sums deposited by him 
in Court with interest thereon at 12 per cent. This Court, on 
Second Appeal, has affirmed the decree of the Subordinate 
Judge. 

The defendants Nos. 1 to 8 have preferred this appeal 
under section 15 of the Letters Patent, and it has been argued 
on their behalf that the payments made by the plaintiff are 
purely voluntary and hence an action for contribution does not 
lie. In my opinion, this contention is not valid. In order to 
test the soundness or otherwise of this contention let us con- 
sider in the first instance whether the plaintiff would have 
been entitled to sue defendants Nos. 1 to 8 for contribution if 
he had made those payments into Court after attachment but 
before sale of the tenure. It appears that though the plaintiff 
was not a party to the decree, yet what in fact was attached 
was the entire tenure including the share of the plaintiff. 

If the plaintiff under those circumstances deposited , in 
Court the amount of the decree, to avert the impending sale, 
it would he a payment made under compulsion of law, even 
though, in case the payment had not been made, and the sale 
had consequently taken place, the sale would not, in law, have 
passed his share in the tenure. 
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• The case of Fatima Khatoon Chowdrain v. Mahomed Jan 
Chowdry (1), decided by the Privy Council before the Indian 
Contract Act IX of 1872, came into force and the case of Duli- 
ehand v. Ramkishen Singh (2), decided by the same tribunal, 
after that Act had come into force, clearly recognise this 
principle. 

In both those cases, the circumstances were such that if 
the payments had not been made, and the sale had taken place, 
the rights and interest in the property of the person who made 
the payment would not have been affected : see also Johnson v. 
Royal Mail Steam Packet Co. (3), Edmunds v. Wallingford 
(4), The Orchis (5), Jugdeo Narain Singh v. Raja Singh (6). 

This rule is also recognised in section 72 of the Indian 
Contract Act. In the recent case of Kanhya Lai v. The 
National Bank of India (7), which is a suit to recover 
money paid by the plaintiff to prevent what he alleged w T as a 
wrongful sale of his property in execution of a money-decree 
against a third person, section 72 of the Contract Act was 
fully discussed and the cases of Fatima Khatoon Chowdrain v. 
Mahomed Jan Chowdry (8) and Dulichand v. Ramkishen 
Singh (2), were cited before the Privy Council. Their Lord- 
ships remitted the case to the Court below in order that the 
appeal to that Court might be heard and decided on its merits. 
Though there is no express decision on the point in their judg- 
ment, their Lordships would not have remitted that case to the 
Court below if in their opinion the' suit, as framed, was not 
maintainable. 

But apart from this, the plaintiff w~ould have been entitled 
to sue the defendants Nos. 1 to 8 for contribution upon another 
ground. The plaintiff and the defendants Nos. 1 to 8 are, as 
I have said, joint owners of the tenure and are jointly and 

(1) (1868) 12 Moo. I. A. 65; (5) (1890) L. R. 15 P. D. 38. 

10 W. R. P. C. 29. (6) (1888) I. L. R. 15 Calc. 656 

(2) (1881) I. L. R. 7 Calc. 648; (7) (1910) I. L. R. 37 Calc. 426. 

L. R. 8 I. A. 93. (8) (1868) 12 Moo. I. A. 65 ; 

(3) (1867) L. R. 3 C. P. 38. 10 W. R. P. C. 29. 

(4) (1885) L. R. 14 Q. B. D. 811. 
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severally liable to their landlords for the entire rent. It is 
unquestionable that if any co-sharer tenant pays off the entire 
rent, he is entitled to sue his other co-sharers for con- 
tribution. It is true that the plaintiff was no party to the 
decrees for rent and hence they could not be realised from him 
in execution; but it is clear that if the defendants Nos. 1 to 8 
had satisfied the decrees, they would according to the funda- 
mental principle of equity which, as to contracts in general, is 
formulated in section 43, para. 2 of the Indian Contract Act, 
have been entitled to sue the plaintiff for contribution not only 
in respect of the amount of the arrears of rent, but also in 
respect of the full amount of the interests and costs. If, on 
the other hand, the plaintiff had paid to the landlords the full 
amount of the decrees and costs and the landlords had accepted 
the same and had entered satisfaction of the decrees, there is 
no reason why the plaintiff should not have been equally en- 
titled to sue the defendant Nos. 1 to 8 for contribution. if 
that is so, does the fact that the plaintiff made the deposits 
under section 310A place him in a worse position? It is per- 
fectly true that the plaintiff had no right to make the deposits 
he did, .under section 310A of the Civil Procedure Code, 1882. 
He not being a party to the suits and the decrees, the sales in 
execution thereof could only pass the rights and interest of the 
defendants Nos. 1 to 8 and his interest in the property would 
not have been affected by them. But still, the deposits were 
in fact made' and were made without any protest or objection 
on the part of the decree-holder or the judgment-debtors and 
the Court received them and applied them towards the satis- 
faction of the decrees. 

It is urged that, as soon as the sale took place, the decree 
was satisfied and the joint and several obligation in discharge 
of which the money was paid ceased to exist. I think a clear 
fallacy lurks in this argument. The decree is not satisfied and 
the obligation is not discharged until the decree-holder re- 
ceives the money and satisfaction of the decree is entered, nor 
does the compulsion of law, initiated by the attachment of the 
property, terminate’ until such satisfaction. When the sale 
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takes place, tlie purchase-money deposited by tlie purchaser 
remains in Court and it is not paid out to tlie decree-holder un- 
til after confirmation of the sale. If, before the sale is con- 
firmed, an application is made under section 310A and pur- 
cnase-money and compensation are deposited, the money so 
deposited is applied towards the satisfaction of the decree and, 
on the sale being set aside, the purchase-money deposited by 
the purchaser is refunded back to him, and he also receives the 
additional amount of statutory compensation. It follows 
therefore that it was the money deposited by the plaintiff which 
in fact satisfied the decree and discharged the joint obligation, 
although, under the law, he had no right at that stage, to 
make the deposit. I am, therefore, of opinion that the mere 
fact that the money was deposited under section 310A does 
not alter Ihe rights of the plaintiff ; but at the same time he 
is not entitled to ask for contribution in respect of the statu- 
tory compensation of 5 per cent, deposited by him under sec- 
tion 310A of the Civil Procedure Code of 1882, because that 
sum did not form part of the joint obligation which the parties 
were by law bound to discharge. If he had paid the sum be- 
fore the sale, it would not have been necessary to pay this 
additional amount. 

I do not think that the present case comes within the pur- 
view of section 70 of the Contract Act. Under the law T the co- 
sharers tenants were not only jointly, but also severally, liable 
for the rent of the tenure. When, therefore, plaintiff made 
the deposit in Court, he did so in discharge of his own liabili- 
ty for rent, and not in satisfaction of a debt due by another. 
In apportioning liability between co-obligees in a suit for 
contribution, which is eminently an equitable suit, regard 
must be had more to the real nature of the debt, than to the 
decree founded on it. 

But apart from this, and notwithstanding the apparent 
generality of the language of section 70 of the Contract Act, 
it seems to me reasonable to presume that it was not the in- 
tention of the Legislature that this section should be invoked 
where relief might be obtained under any other section of the 
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Act* for instance, sections 43, 68, 69, 70, 72, 146 and 222 (in 
cases of implied agency). 

Nor do I think it was the intention of the Legislature by 
this section to abrogate the well-established and almost ele- 
mentary rule of law that “it is not in every case in which a 
man has benefited by the money of another that an obligation 
to repay that money arises.” Ram Tiihul Singh v. Biseswar 
Lall Sahoo (1), Ruabon Steamship Co. v. London Assurance 

(2) . A too liberal construction of the section would render 
the enactment contained in section 69 almost a surplusage, 
and the qualifying words “who is interested in the payment 
of the money” entirely nugatory. The particular rule 
embodied in section 69 would, on such hypothesis, be included 
in the more general. 

The dictum of this Court in Smith v. Dinonatfi Mookerjee 

(3) that this section includes the payment of money by an- 
other, is in conflict with that of the Madras High Court in 
Damodara Mudaliar v. Secretary of State for India (4) and is 
based upon a much too narrow interpretation of the words of 
section 69, as not including a case where a person who is bound 
to pay a certain sum of money is benefited by its payment by 
another. The words of the section are comprehensive enough 
to include such a case. 

For the foregoing reasons, I am of opinion that the judg- 
ment of Mr. Justice Brett should, with the slight variation in 
dicated above, be affirmed and this appeal dismissed with 
costs. 

Decree modified. 

S. M. 

(1) (1875) L. R. 2 I. A. 131 ; (3) (1885) I. L. R. 12 Calc. 213, 

23 W. R. 305. 217. 

(2) [1900] A. C. 6, 15. (4) (1894) I. L. R. 18 Mad. 88, 92. 
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Before Mr. Justice Mookerjee and Mr. Justice Carnduff 

** ASAD ALI MOLL AH 

V. 

HAIDAR ALL* 

Maintenance allowance— Attachment — Maintenance to a 'person for lifetime and to 
her descendants — A ssignment of decree for maintenance — Recurring charge — 
Validity of assignment in respect of arrears or future maintenance -Transfer 
of Property Act (IV of 1882) s. 6 — Civil Procedure Code (Act XIV of 1882) 
ss. 232,266— Civil Procedure Code (Act V of 1908) o. 21, r. 16 . 

Where a person is entitled to a monthly maintenance allowance 
under a deed, the allowance can be attached by an execution creditor 
only after it has become due, that is to say, it cannot be attached 
prospectively before it has become due. 

Kasheeshuree Bebia v. Greesh Chunder Lahoree (1), Sari Das 
4 Acharjia v. Baroda Kishore Acharjia (2), Harris v. Brown (3) re* 

f erred to. 

Where a claim has been merged in an actual judgment the right 
under the judgment is assignable, and the nature of the chose in ac- 
tion is generally immaterial. 

Comegys v. Vassee (4), Bugas v. Mathews (5), Charles v. Hoskins 
(6), Moore v. Howell (7), Stewart v. Lee (B) referred to. 

Future maintenance awarded by decree when falling due can be 
recovered by execution of that decree without further suit and lienee 
the decree-holder in this case was entitled to recover in execution with- 
out further suit the allowance as it accrued due. 

Ashutosh Banner jee v. Lukhimoni Debya (9) referred to. 

Appeal by Sbaik Asad Ali Mollah and another, decree- 
holders. 

* Appeal from Original Order, No. 25 of 1909, against the order of 
Raj Krishna Banerjee, Subordinate Judge of 24-Pergannahs, dated 
Nov. 4, 1908. 

(1) (1866) 6 W. R. Mis. 64. (6) (1860) Iowa 329; 

(2) (1899) I. L. R. 27 Calc. 38. 77 Am. Dec. 148. 

(3) (1901) I. L. R. 28 Calc. 621. (7) (1886) 94 N. C. 265. 

(4) (1828) 1 Peter 193. (8) (1900) 70 N. H. 181; 

(5) (1851) 9 Georgia 510. 46 At. 31. 

(9) (1891) I. L. R. 19 Calc. 139. 
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1910 The plaintiff Banu Bibi brought this suit for partition of 

Asad~Ali her l/18th share of the properties in dispute and for delivery 
Mollah of possession and for making the partition, taking into con- 

v ‘ sideration the value and the partibility of each property at 
Iaidae Ali. ■ . _ . 1 

the time of partition and the convenience and accommodation 

of the parties ; and in case any property was found to be 
impracticable to partition, for awarding compensation to the 
parties on that .account and other relief. A consent decree 
was passed on the 18th April, 1901, by which she relinquish- 
ed her claim to her share and the defendants were ordered 
to pay Es. 5 per month for her maintenance during her 
lifetime and also to pay maintenance to her son and daughter 
born of her womb; and the amount payable was made a 
charge on certain specified properties, and that on non- 
payment for two consecutive months of the arrears the same 
to carry interest at 6 per cent, per annum from the date of 
default till the date of realization. On the 25th of August, 
1905, the plaintiff assigned her right under the consent de- 
cree in favour of Asad Ali Mollah and Maharaj Mandal, who 
on the 12th December, 1905, as assignees, applied to The sub- 
stituted on the record for Banu Bibi and prayed for leave 
to execute the decree. The learned Subordinate Judge re- 
fused the application on the ground that no interest passed 
to Asad Ali Mollah and Maharaj Mandal under the said 
deed of assignment as the right to future maintenance was 
not assignable in law. From this decision the assignees 
appealed to the High Court and the order of the Subordinate 
Judge was reversed on the ground that the assignment un- 
doubtedly operated to transfer title at least in respect of 
arrears which had accrued up to the date of assignment 
and that consequently it could not be said that the assignees 
were not entitled to be substituted on the record and entitled 
to execute the decree. The question, however, whether 
by virtue of assignment the assignees would be entitled to 
recover such sums as would accrue after the assignment, 
was left undecided. On the 3rd of June, 1908, the assignees 
applied for substitution and for leave to execute the decree. 
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but ‘were opposed by the judgment-debtors. The learned 1910 
Subordinate Judge decided that the assignment was operative \ hl 

only in respect of sums which had become due on the 25th Mollah 
August, 1905, the date on which the assignment was made, v. 
but it was inoperative in so far as it intended to transfer Kaidab Aij ' 
the right of the original decree-holders to realize mainten- 
ance, as they’ fell due from time to time. The decree- 
holders now appealed against the order to the High Court. 

Babu Manmatha Nath M ulcer ji, for the appellant, con- 
tended that the assignment was valid and operative and 
effectively transferred to the appellant all the rights as given 
by the decree, inclusive of the right of the decree-holder to 
realise from the judgment-debtors by execution, the amount 
of monthly allowance as it fell due Harris v. Brown (1), 

Haridas Acharjia v. Baroda Kishore Acharjia, (2), Udoy 
Kumari Ghatwalin v. Ha,ri Ram, Shaha (3), Salamat H ossein 
v. Luckhi Ram (4), Abdul Lateef v. Doutre ( 5) referred to. 

It was further contended that it cannot be laid down 
as an inflexible rule of law that under no circumstances is a 
right to receive maintenance assignable, that even assuming 
that the maintenance allowance was inalienable before the de- 
cree, there cannot be any doubt that the right acquirer! by the 
decree is assignable, that even if the claim upon which the 
decree was based be an unassignable chose in action, the 
decree confers a right which is definite and assignable. 

Babu Baranashibasi Muherji, for the respondent, con- 
tended that a right to receive future maintenance was not 
assignable and a decree to enforce such a claim stood on 
no better footing: Syud Tuffuzzool H ossein v. Rughoo Nath 
Pershad (6), Monessur Boss v. Beer Protap Sahee (7), & her 
Singh v. Sri Ram (S ) , T adman v. D’Epineuil (9). Though 

(1) (1901) I. L. R. 28 Calc. 621. (5) 1889) I. L. R. 12 Mad. 250. 

(2) (1899) I. L. R. 27 Calc. 38. (6) (1871) 14 Moo. T. A. 40. 

(3) (1901) T. L. R. 28 Calc. 483. (7) (1871) 15 W. R. 188. 

(4) (1884) I. L. R, 10 Calc. 521. (8) (1908) I. L. R. 30 All. 246. 

(9) (1882) 20 Ch. D. 758. 
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tlie decision was reversed in Tailby v. Official Receive r '(1), 
the opinion as to the principle in point was unaffected. 

It was further contended that the decree being* of an 
indefinite character was inalienable, that as an assignment of 
a decree, obtained on a cause of action personal to the 
plaintiff, ought not to be allowed on the grounds of public 
policy, that the decree-holder’s interest being contingent upon 
the duration of a person’s life should not be allowed to be 
transferred because to allow such assignments would be to 
encourage speculative transfers. 

Cur. adv. vult. 

Mookerjee and Carnduee JJ. The substantial question . 
of law, which calls for decision in this appeal, relates to 
the right of an assignee of a decree for maintenance to 
execute it against the judgment-debtor in the same manner 
as the original decree-holder. The circumstances under 
which the present dispute has arisen between the parties, 
have not formed the subject of controversy before us. On 
the 18th April, 1900, one Banu Bibi commenced an action 
for partition of moveable and immoveable properties jointly 
owned and possessed by her along with her co-sharer. On 
the 18th April, 1901, a decree was made by consent, the 
effect of which was that the plaintiff relinquished her claim 
to the properties in suit, and the defendant undertook to 
pay her Rs. 5 per month for her maintenance during her 
lifetime; they also undertook to continue the maintenance 
to the sons and daughters born of her womb; and. the sum 
payable was made a charge upon certain specified properties. 
The decree provided lastly that if the money was not paid 
for two consecutive months, the arrears would carry interest 
at 6 per cent, per annum from the date of default till that of 
realisation. On the 25th August, 1905, Banu Bibi assigned 
all her rights under this decree in favour of Asad Ali and 
Maharaj Mandal, who are now the appellants before this 


(1) (1888) 13 A. C. 523. 
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Court. On 12tli December, 1905, the assignees applied to 
be substituted on the record and asked for leave to execute 
the decree. This application was refused by the Subordi- 
nate Judge on the ground that no interest had passed under 
the deed of assignment, as a right to future maintenance 
was not assignable under the law. The assignees then ap- 
pealed to this Court. The order of the Subordinate Judge 
was reversed by Sir Francis Maclean C.J. and Coxe J on 
the ground that the assignment undoubtedly operated to 
transfer title at least in respect of the arrears which had 
accrued due up to the date of the assignment, and conse- 
quently it could not be affirmed that the assignees were not 
entitled to be substituted as such on the record and to 
execute the decree. The learned Judges expressly left un- 
decided the question, whether by virtue of the assignment, 
the assignees would be entitled to recover sums which had 
accrued due after the assignment in their favour had 
been made. The result was that on the 3rd June, 1908, 
the assignees again applied for substitution of their names 
and for leave to execute the decree. The Subordinate 
Judge held that the assignment was operative in respect of 
the sums which had accrued due on the 25th August, 1905, 
but that, in so far as the assignment was intended to transfer 
to the assignees the right of the original decree-holder to 
realise arrears of maintenance as they fell due from time 
to time, it was inoperative in law It may be stated 
here that the assignor, upon whom notice had been served 
and who was a party to the proceedings, did not take any 
exception to the execution of the decree by the assignees in 
respect of the arrears subsequent to the date of assignment; 
the objection was taken by the judgment-debtor alone and 
was allowed to prevail. The assignees have now appealed 
to this Court, and on their behalf it has been contended that 
the. assignment was valid and operative and effectively trans- 
ferred to them all the rights of the decree-holder, inclusive 
of the right to realise from the judgment-debtors by execu- 
tion the amount of monthly allowance as it fell due. In 

2 
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support of this proposition reference has been made to* the 
cases of Harris v. Brown (1), Hand as Acharjia v.. Baroda 
Kissore Acharjia (2), U doxy Kumari Ghatwalin v. Hari Ram 
Shaha (3), Salamat Hossein v. Luchhi Ram (4), and Abdul 
Lateef v. Doutre (5). This position has been contested on 
behalf of the judgment-debtor’s defendants, and it has been 
argued on their behalf that a right to future maintenance is not 
assignable and that a decree obtained for the enforcement of a 
claim to future maintenance, stands in this respect on the 
same footing. In support of this proposition, reference has 
been made to the cases of Syud Tuffuzzool Hossein v. Raghoo 
Nath Pershad (6), Monessur Doss v. Beer Protap Sahee (7), 
Sher Singh v. Sri Ram (8). Reference has also been made 
to the’ observations in T adman v. D’Epineuil (9), that a 
charge cannot be validly created so as to be operative an un- 
defined property not belonging to the mortgagor at the date of 
the execution of the deed, and it has been suggested that this 
dictum is not affected by the reversal of the decision itself in 
Tailby v. Official Receiver (10). After careful consideration 
of the arguments addressed to* us on both sides, we are of 
opinion, that the view taken by the Court below is erroneous 
and cannot be supported. 

It may be conceded that there is authority for the pro- 
position that, if a person is entitled to a monthly maintenance' 
allowance under a deed, the allowance can be attached by an 
execution creditor only after it has become due ; in other words, 
that it cannot be attached prospectively before it has become 
due: Kasheeshuree Delia v. Greesh Chunder Labor ee (11) and 
Haridas Acharjia v. Baroda Kissore Acharjia (2). These 
decisions are based on the principle that arrears of maintenance 
may be attached, but not the right to future maintenance, be- 

(1) (1901) L L. R. 28 Calc. 621. (6) (1871) 14 Moo. I. A. 40. 

(2) (1899) T. L. R. 27 Calc. 38. (7) (1871) 15 W. R. 188. 

(3) (1901) T. L. R. 28 Calc. 483. (8) (1908) T. L. R. 30 All. 246. 

(4) (1884) T. L. R. 10 Calc. 521. (9) (1882) 20 Ch. D. 758. 

(5) (1889) I. L. R. 12 Mad. 250. (10) (1888) 13 A. C. 523. 

(11) (1866) 6 W, R. Mis. 64. 
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cause such right is not assignable. It cannot, however, be 1910 
affirmed as an inflexible rule that a right to receive mainte- 
nance is under no circumstances assignable, and in the case of Mollah 
Harris v. Brown (1), the Judicial Committee upheld a sale by a 
widow, though not a Hindu widow, of her monthly allowance. AIDAR 
Cases are also to be found in the books where 1 2 3 4 maintenance 
grants have by custom acquired the incident of alienability : 
Rameswar Singh v. J {bender Singh (2), Ram Chandra 
Marwari v. Mudeshwar Singh (3), Durga But Singh v. Ramesh- 
war Singh (4). The case of V aidyta Nath Sastrial v. Eggia 
Venhatarama DiTcshitar (5) also shows that a hereditary grant 
of allowance out of specified lands is not a right to future 
maintenance which is inalienable by its nature, and as such, 
exempt from attachment. There are, moreover, cases in 
which it has been held that an annuity, the payment of 
which is a charge upon an estate, is property which is 
alienable and can be attached : Enaet H ossein v. Nujeeboonissa 
Begum (6), Mahatah Chand Bahadur v. Sreermittee BTfom - 
eoomaree Bilee (7), Maniswar Das v. Baboo Bir Pertah Sahu. 

(8) and Harshanher Prosad Singh v. Baijnath Das (9). We 
are not prepared, therefore, to lay it down, as an inflexible 
rule of law, that a maintenance grant is under no circumstances 
alienable. It is not necessary for us, however, to consider in 
the present case the precise nature of the right of the assignor 
to receive a maintenance allowance or an annuity from her co- 
sharers, in whose favour she relinquished her interest in the 
joint property, because even if we assume that such right was 
inalienable, there can be no question that the right given to 
her by the decree is alienable. It is well settled that in re- 
ference to the assignability of a judgment, the cause of action 
on which it is found is not generally material, and it has been 
repeatedly affirmed that a judgment recovered for a tort, is 
assignable to the same extent as one based on a contract. To 


(1) (1901) I. L. R. 28 Calc. 621. 

(2) (1905) I. L. R. 32 Calc. 683. 

(3) (1906) 10 C. W. N. 978. 

(4) (1909) I. L. R. 36 Gale. 943; 
L. R. 36 I. A. 176, 


(5) (1907) I. L. R. 30 Mad. 279. 

(6) (1869) 11 W. R. 138. 

(7) (1872) 17 W. R. 254. 

(8) (1871) 6 B. L. R. 646 

(9) (1901) T. L. R 23 All. 164. 
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take an illustration, in the case of Palmer v. Cohen (1), it 
was ruled that an executor could enter up judgment after 
verdict in an action of tort, and the same view was adopted in 
Kramer v. Way marie (2). It may be observed, however, with 
reference to this particular point, that there has been some di- 
vergence of judicial opinion, and it has sometimes been main- 
tained that the character of a chose in action is not changed 
by a verdict, so that in an action in tort, though a verdict has 
been returned in favour of plaintiff, his cause of action remains 
unassignable, and an attempted assignment thereof made piior 
to the rendition of the judgment, is void, and neither trans- 
fers the cause of action nor the judgment when subsequently 
entered thereon. On this principle, it has been ruled that, if 
the plaintiff in an action for malicious prosecution after obtain- 
ing a verdict in his favour, but before the entry of the judg- 
ment thereon, assigns the verdict and the cause of action, such 
assignment is a nullity; consequently the judgment when en- 
tered will not belong to the assignee, because if the cause of 
action was not assignable, its transfer 'pendente lite could 
not effect an assignment of the judgment subsequently recov- 
ered thereon : Ex-parte Charles (3), Buss v. Gilbert (4), Scott v. 
Ambrose (5), Walker v. Barnes (6) and Gamble v. Central 
Railway Co. (7). Whatever difference of opinion there may 
however be upon the question of the assignment of an in- 
alienable chose in action pendente lite before the judgment is 
perfected, there is no difference of judicial opinion that when 
the claim has been merged in an actual judgment, the right 
under the judgment is assignable and the nature of the chose 
in action is immaterial, [ Comegys v. Vassee (8) where Mr. 
Justice Story pointed out that while mere personal rights 
which die with the partj^ and do not survive to his personal 

(1) (1831) 2. B. & A. D. 966. (5) (1814) 3 M. & S. 326; 

(2) (1866) L. R. I. Exch. 241 ; 15 R. R. 504. 

4 H. C. 427. (6) (1814) 5 Taunt 778 ; 

(3) (1811) 14 East 197. 15 R. R. 655. 

(4) (1813) 2 M. & S. 70; (7) (1888) 80 Georgia 595; 

14 R. R. 591. 12 Am. St. Rep. 276. 

(8) (1828) 1 Peter 193, 



VOL. XXXVIII] CALCUTTA SERIES. 21 

representative, are incapable of assignment, vested rights, 1910 
ad rein and in re, possibilities coupled with an interest AsArTAia 
and claims growing out of and adhering to property may Mollah 
pass by assignment]: see- also the notes to Dugas v. ^ 

Mathews (1), where illustrations are given of valid assignments 
of judgments when the original cause of action was inalienable. 

Similarly in Charles v. Hoskins (2), Baldwin J. observed that 
when a judgment is entered, the cause of action is merged there- 
in, and loses most of its pre-existing characteristics, so that, 
even if the cause of action was not assignable, the judgment 
is assignable and may be enforced by the assignee in his own 
name. [Freeman on Judgments, Vol. II, section 425 and 
Black on Judgments, Vol. II, section 924, where reference is 
made to Moore v. Howell (3) and Stewart Lee (4). In this 
latter case the judgment which was held assignable had been 
* recovered in a breach of promise suit]. We refer to these 
English and American decisions, not as authorities in any way 
binding upon this Court, but merely because they embody 
principles based not upon any technical rules peculiar to those 
systems, but upon grounds consistent with the rules of 
equity, justice and good conscience. It is conceded that there 
is no statutory provision in this country which is directly ap- 
plicable to this matter. Section 6 of the Transfer of Proper- 
ty Act and section 266 of the Civil Procedure Code of 1882 ob- 
viously do not conclude the matter. On the other hand, sec- 
tion 232 of the Code of 1882 or Order 21, Rule 16, of the 
Code of 1908 does not specifically lay down any restriction 
upon the assignment of a decree. It may, indeed, be added 
that while under the old Code, the Court had ,a discretion 
f whether it would allow execution to proceed at the instance 

of the assignee, under the new Code, his right of execution 
does not depend upon the discretion of the Court. It has 
been argued, however, by the learned Vakil for the judgment- 
debtor that an assignment of a decree, where the original cause 

(1) (1851) 9 Georgia 510 ; (3) (1886) 94 N. C. 265. 

54 Am. Dec. 361. (4) 1900) 70 N. H. 181; 

(2) (1869) Iowa 329; 46 At. 31. 

77 Am. Dec. 148. 
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of action was personal to tlie plaintiff and not assignable, 
ought not to be allowed on grounds of public policy. We 
are unable to accept this contention as well founded. When 
the cause of action is merged in the decree, there has been an 
adjudication by a competent Court upon the rights of the par- 
ties and the liability of the defendant has been completely de- 
fined. It is immaterial to the' defendant whether he satisfies 
the judgment for the benefit of the plaintiff or for that of his 
representative by assignment. In the case before us, for 
instance, it ought to be of no consequence to the defendants 
whether they pay the money into the hands of the original 
plaintiff or into those of the persons in whose favour she has 
transferred all her rights under that decree. Under that de- 
cree, a certain sum is periodically payable by them, and it is 
difficult to appreciate on what grounds the defendants can avoid 
payment to the appellants who acquired the rights of the origi- 
nal decree-holder for valuable consideration. It has been faint- 
ly suggested that the value of the interest of the decree-holder 
is uncertain, contingent upon the length of her life, and conse- 
quently a sale thereof is likely to be of a speculative charae-, 
ter, and should on this ground be discouraged as contrary to 
public policy. This contention is obviously unsound, because 
if this view were maintained, we must hold that no valid 
transfer could be effected of any life-interest in property or 
of the interest of a Hindoo female, such as a widow, a daugh- 
ter or a mother in possession of the estate of the last male owner. 
It has also been suggested that the conveyance in this case 
did not effect a transfer of all the rights of the original decree- 
holder, inclusive of her right to realise by execution the 
successive instalments of the annuity as they fall due. There 
is, in our opinion, no force in this contention. The decree 
in this case is in the form recognised in the Full Bench de- 
cision -of Aslmtosh Banner jee v. Liiklvimoni Deb [/a (1), and the 
decree-holder was entitled to recover in execution, without 
further suit, the allowance as it accrued due. When the 
transfer was effected, the allowance for four years was in 

(1) (1891) L L. R. 19 Calc. 139. 
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arrears. It is inconceivable that a specific sum like this 1910 
could have been alienated for a muck larger sum; wlien ^ S4J 7 ali 
the value of the interest was fixed at Its. 785, there can be Mollah 
no doubt that the interest sought to be transferred, was the v -> ^ 
entire interest of the original plaintiff in the decree obtained^ 
by her. We must consequently hold that the plaintiff 
intended to transfer the aggregate of her rights under the 
decree, that such transfer was validly effected, and that the 
effect thereof is to entitle the assignees to execute the decree 
from time to time precisely in the same manner as the origin- 
al decree-holder might have done. The objection taken by 
the judgment-debtors to the execution of the decree is of an 
unsubstantial character, and cannot be sustained. We may 
add that, in our opinion, there would have been a failure ot 
justice, if we had been constrained by any inflexible rule 
of law to hold that the rights of the decree-holder in the 
case before us were not assignable in their entirety. There 
is no room for controversy that the defendants have stren- 
uously endeavoured to avoid payment of the decretal sum, 
and the original decree-holder, a pardanashin lad y, has con- 
sequently been obliged to part with all her interest in the 
decree in favour of the present appellants. 

The result, therefore, is that this appeal must he allowed 
and the order of the Court below discharged. The appellants 
will be entitled to realise by execution whatever sum is levi- 
able under the decree. The appellants are entitled to their 
costs both here and in the Court below. 


S. A. A. A. 


Appeal allowed . 
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CRIMINAL REVISION. 

Before Mr. Justice Hcirington and Mr. Justice Teunon 

HARENDRA KUMAR BOSE 

v. 

GIEISII CHANDRA MITRAL 

Dispute relating to land — Witnesses — Failure of witnesses summoned to attend 
— Duty of Magistrate to summon or compel the attendance of witnesses at the 
instance of the parties — Denial of justice— Interference by High Court- 
Criminal Procedure Code (Act F of 1898) s Ilf 5 (J) 

Section 145 of the Criminal Procedure Code does not render 
it obligatory on the Magistrate to summon witnesses at the instance 
of the parties, or to compel their attendance after they have been 
summoned but failed to appear. 

Tarapada Biswas v. Nurul Plug (1) followed. 

Where a Magistrate has acted in accordance with law, it would be 
necessary to show the High Court very clearly, in order to warrant its 
interference, that the procedure adopted, though right in law, has in 
fact amounted to an absolute denial of justice. 

Where it did not appear what evidence the absent witnesses would 
be able to give regarding the question of actual possession, and there 
was nothing to show what efforts the party had made to procure their 
attendance, the High Court refused to interfere. 

Upon the receipt of a report of the Police Sub-Inspector 
of Keranigunge thana, dated the 1st November 1909, and a 
sequent report, the Additional District Magistrate of Dacca 
drew up a proceeding under s. 145 of the Criminal Procedure 
Code between Harendra Kumar Bose and others, the peti- 
tioners, and Girish Chunder Mitten and others, the opposite 
party. During the hearing of the’ case before Babu B. E. 
Ganguli, Deputy Magistrate of Dacca, the petitioners obtain- 
ed summonses for the attendance of, amongst others, four 
witnesses, who, however, failed to appear. The Magistrate 
refused to compel their attendance, and by his order, dated the 
4th February, 1910, declared the opposite party to be in pos- 
session. The petitioners thereupon moved the High Court 
and obtained the present Rule. 

* Criminal Revision No. 480 of 1910, against the order of B. K. 
Ganguli, Deputy Magistrate of Dacca, dated Feb. 4, 1910. 

(1) (1905) I. L. B. 32. Calc. 1093. 
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Rabu Harendra Narain Mitter , for the petitioners. 1910 

Rabu Atulya Char an Rose (with him. Rabu Akhil Band ha „ 

6 uha), for the opposite party. Kumar 

Bose 

i?. 

Haritoton and Teuton JJ. This is a Eule calling on Girish 
the District Magistrate and on the opposite party to show Chandra 
cause why the order complained of in this petition should not Mitra. 
be set aside on the ground that the Magistrate neglected to 
enforce the summons issued to compel attendance of the appli- 
cants’ witnesses. 

The order which is complained of is one under section 145 
of the Code of Criminal Procedure, and the question which we 
have to decide is, first, whether in a proceeding under this 
section it is obligatory on the Magistrate to enforce the 
attendance of any witness at the instance of the parties; and 
secondly, if it is not so* obligatory, whether his action in 
this particular case has resulted in such a denial of justice to 
the parties bound by the order as to make it incumbent on us 
to interfere under the special powers placed in our hands by 
the Charter. 

Oil the first point, the observation which we have to make 
is that, under the law, the Magistrate is the sole judge as to 
whether proceedings under section 145 of the Criminal Pro- 
cedure Code should or should not be set on foot. The section 
enables him, in his sole and absolute discretion, to take 
proceedings under it when he thinks that such proceedings 
are necessary to enable him to discharge the duty which 
the law places on his shoulders of preserving the peace in 
the district under his care. ETo private person has any 
right whatever to cause proceedings under that section to 
be taken. The Magistrate can act on his own motion, and 
no steps which are taken by a private party can render it 
incumbent on the Magistrate to act if, in the Magistrate’s 
discretion, he thinks that the proceedings are not necessary. 

That being so, it is necessary to look to the section to see 
what it directs the Magistrate to do when he exercises these 
particular powers. It provides that he shall, without 



INDIAN LAW llEPUliTS IVOL. XXXVIII 

reference to the merits of tlie claims of any of such parties 
to a right to possess tlie property which is the subject of 
dispute, peruse the statements put in, hear the parties, re- 
ceive the evidence produced by them respectively, consider 
the effect of such evidence, take such further evidence (if 
any) as he thinks necessary, and, if possible, decide whether 
any and which of the parties was at the date of the ordei 
in possession of the land which is the subject matter in dia 
pute. Heading that section we should have been prepared 
to hold that the section neither contemplated the summon- 
ing of witnesses at the instance of the parties nor rendered 
it obligatory on the Magistrate to compel the attendance of 
any witnesses unless he, in his discretion, thought it neces- 
sary to take the evidence of those witnesses. It is unneces- 
sary for us to discuss this point because the whole matter 
has been dealt with in the case of Tarapada Biswas v. 
Ntirid Eaicj (1) where this very question was considered 
with great minuteness and great care, and the conclusion 
come to was that in proceedings under section 145 of the 
Criminal Procedure Code, the Magistrate was not under any 
obligation to compel witnesses to attend at the instance of 
the parties. The law and the authorities having been very 
elaborately discussed in that judgment and that judgment 
being one with which on this point we are in entire agree- 
ment, it is quite unnecessary for us to go through the cases 
which have been there discussed with great care and elabo- 
ration. All we can say is that we agree with the conclu- 
sion come to by the learned judges who decided that case, 
and we think that the law does not impose on the Magistrate 
a duty at the instance of a party to compel the attendance 
of witnesses at the hearing. 

The learned vakil who< has appeared in support of the 
Eule has conceded very frankly that lie cannot point to 
any section of the Code requiring a Magistrate to compel 
the attendance of witnesses in cases under section 145 of the 
Criminal Procedure Code, but lie says that the refusal of the 
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Magistrate to do so amounts to a, denial of justice to the 
parties, and that on this ground we ought to interfere; and 
this brings us to the second point which has been argued 
before us. We have perused the affidavit before us wffiich 
states that four material witnesses did not appear and com- 
plains that the Magistrate did not enforce their attendance. 
Jiut in a case where the Magistrate has acted in accordance 
with law, it would require very strong circumstances to 
justify our interference, and it would be necessary to show 
us quite clearly that the procedure, though right in law, 
has in fact amounted to an absolute denial of justice. 
Looking at the facts disclosed and the materials before us, 
it is quite impossible for us to say the petitioners have 
made out anything like a case of denial of justice. It does 
not appear what evidence these witnesses were going to 
give. There is nothing to show what efforts the petitioners 
have made to procure their attendance. In so far as the 
materials before us go, these witnesses may be unable to 
speak to any- fact relevant to the issue as to who was in 
possession of the land in question and their absence may be 
due to the neglect of the petitioners to ask them to appear. 
We are entirely in the dark on the evidence and on the 
materials before us as to whether the petitioners have made 
any serious efforts to produce the witnesses before the Magis- 
trate. This concludes the tv r o points which have been argued 
before us. 

Then it is said that the matter ought to be referred to 
a Lull Bench. We do not think it necessary to take that 
step in this case. It is conceded that there is no particular 
section which gives the petitioners the right they allege 
that they ought to have, and the question whether, on the 
facts of this particular case, there has been a denial of justice 
rendering it incumbent upon us to interfere under the Chart- 
er, is a question which of course could not be referred. 

For these reasons we discharge the Rule, and we think 
it unnecessary to make the reference asked by the learned 
vakil for the petitioners. 

Buie discharged . 
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APPEAL FROM ORIGINAL CIVIL* 

Before Sir Lawrence H. Jenkins , K.C.I.E., Chief Justice , 
and Mr. Justice TVoodroffe. 

BRITISH AND FOREIGN MARINE INSURANCE 
CO., LD. 

v . 

INDIA GENERAL NAVIGATION AND RAILWAY 
CO., LD.* 

Common Carrier, liabilities of —Contract of carriage— Excepted risks— Construc- 
tion— Negligence, indemnity against— Carriers Act (III of 1865) ss. 6, 8 , 9— 
Insurance policy “ warranted no recourse against carriers Subrogation- 
Right to recover— Misjoinder— Damages. 

Goods were shipped on a fiat belonging to the carriers under a bill 
of lading endorsed to the Manufacturing Company, by clause 5 whereof 
“the carriers were exempt from loss of the goods unless such loss 
should have arisen/ from the negligence or criminal acts of their servants 
or agents.” There was an existing agreement between the Manufac- 
turing Company and the carriers, by clause 10 whereof “the Manu- 
facturing Company undertook and agreed to hold the carriers harmless 
and indemnified from and against all claims which could he insured 
against or covered by an ordinary F. P. A. policy.” An ordinary F. 
P. A. policy was issued by the Insurance Company in favour of the 
Manufacturing Company in respect of the goods, having the clause 
“ warranted no recourse against carriers.” 

The goods were lost by the negligence of the carriers, and the 
Insurance Company paid the Manufacturing Company the amount of 
the policy. In an action for the loss of the goods, brought by the 
Insurance Company and the Manufacturing Company against the carry- 
ing company, as common carriers : — 

Held , that the action lay. 

The rights and liabilities of the common carrier in India are 
outside the Indian Contract Act and are governed by the principles 
of the English Common Law as modified by the Carriers Act. A 
common carrier is subjected to two distinct classes of liability (i) 
insurable risks from which the element of default is absent and (ii) 
carrying risks, in which that element is present. English Courts in 
dealing with exemption clauses recognise this distinction and construe 
them as not extending to carrying risks in the absence of clear words 
to that effect. 


* Appeal from Original Civil, No. 48 of 1909. 
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* Price & Co. v. Union Lighterage Company (1), James Nelson & 
Sons , Limited , v. Nelson Line ( Liverpool ), Limited (No. 2) (2), Wyld 
v. Bickford (3), J)’ Arc v. London and North-Western Bailway Com- 
pany (4), Martin v. The Great Indian Peninsular Bailway Com- 
pany (5), Czech v. General Steam Navigation Company (6), and Crouch 
v. The London and North-Western Bailway Company (7) referred to. 

Baxter’s Leather Company v. Boyal Mail Steam Packet Company 
(8) distinguished. 

A fortiori, in India where there is statutory prohibition against 
exempting a carrier from loss arising from negligence and criminal 
acts, this canon of construction should be adopted, at any rate with- 
in the limits implied in the prohibition. 

Clause 10 of the agreement must be construed as .an integral 
part of the contract of carriage: it did not extend to loss arising 
from negligence or criminal acts. 

The stipulation in the policy “warranted no recourse against 
carrier s’ ’ did not amount to a relinquishment by the Insurance Com- 
pany in respect of risks not exempted, i.e., where the loss had arisen 
from the negligence of the carriers. 

Thomas & Co. v. Brown (9) distinguished. 

Inasmuch as the Insurance Company claimed by way of subro- 
gation and not assignment; the suit should have been brought only 
in the name of the Manufacturing Company. 

Burnand v. Boclocanachi (10), and Simpson v. Thomson (11) refer- 
red to. 
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Appeal by the plaintiff Companies from the judgment 
of Harington J. 

This action was instituted by the British and Foreign 
Marine Insurance Co., Ld., and the Ganges Manufacturing 
Co., Ld., against the India General Navigation and Railway 
Co., Ld., as common carriers to recover the sum of Rs. 27,915 
in respect of 1,000 bales of jute lost on the carriers’ flat on 
the ground that the loss was caused by or arose from the 
negligence' or criminal acts of the carriers or their servants or 
agents. The Ganges Manufacturing Co. were the owners of 
the jute and had received from the Insurance Company under 
a policy the amount claimed in the suit. 

(1) [1904] 1 K. B. 412. (6) (1867) L. R. 3 C. P. 14. 

(2) [1907] 1 K. B. 769 (7) (1854) 23 L. J. C.JP. 73, 82. 

(3) (1841) 8 M. & W. 443. (8) [1908] 2 K. B. 626. 

(4) (1874) L. R. 9 C. P. 325. (9) (1899) 4 Com. Cas. 186. 

(5) (1867) L. R. 3 Ex. 9. (10) (1882) L. R. 7 A. C. 333, 339;. 

(11) (1877) L. R. 3 A. C. 279. 
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Xt appears that on the 23rd May, 1906, the Ganges 
Manufacturing Go. had entered into an agreement with the 
India General Navigation and Railway Co. and certain other 
steamer companies which contained, inter alia , the following 
clauses : — 

“ 1. The Jute Company hereby agrees and undertakes to 
contract with the steamer companies for the conveyance of 
jute from Naraingunge, Serajgunge, Juggernathgunge and- 
or Sarisabari when water permits, Berah, Dacca, Panibari 
and Ghandpur for the term of five years computed from the 1st 
July, 1906. ; 

“ 2. That during the said term the Jute Company shall 
not send or transmit any jute from any of the said ports 
save by the steamers, flats or other vessels of the steamer 
companies or by such means of conveyance as may be pro- 
vided by the Eastern Bengal State Railway in conjunction 
with steamer companies. The Jute Company binds itself 
to forward all unshipped jute bought by them by steamers, 
flats or vessels belonging to the steamer companies ; or by 
steamer or flats run on the combined services in conjunction 
with the Eastern Bengal State Railway — provided always 
that the said steamer companies can supply the necessary 
space. 

£ T0. The Jute Company undertakes and agrees to hold 
the steamer companies harmless and indemnified from and 
against all claims which can be insured against or covered 
by an ordinary F. P. A. policy, that is to say against claims 
for actual or constructive total loss only of the goods in- 
sured and not against claims for partial loss or damage un- 
less the vessel be stranded, sunk or burnt, and the steamer 
companies agree that they shall have no right to claim on 
the cargo for general average. 

On the 25th February, 1908, the India General Naviga- 
tion and Railway Co. issued a bill of lading in respect of 
1,000 bales of jute on their flat “Lemro” then at Madari- 
pore and bound for Calcutta. The jute was shipped by 
G, R. Ohnkrnvnrti & Co. for delivery to Landnle and Morgan 
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or the carriers’ Calcutta agent at the mill of the Ganges 1910 

Manufacturing Co. The bill of lading, which was . sub- British and 

sequently endorsed by Landale and Morgan to the order of the Foreign 

agent— Ganges Mill, was issued subject to inter alia the Marine 

Insurance 

Co., Ld. 
v. 

India 
General 
Navigation 

AND 

Railway 
Co.. Ld. 


following conditions endorsed thereon ; . 

4 ‘5. The Company will not be liable for the loss of 
damage to, any property delivered to them to be carried, un- 
less such loss or damage shall have arisen from the negligence 
or criminal act of their servants or agents. 

“ IT. In the event of any of these conditions conflicting 
or appearing in conflict with the terms of any other agree- 
ment between the shippers and Company these conditions or 
the terms of agreement shall prevail at the option of the 
Company.” 

On the 26th February, 1908, Landale and Morgan sent 
a letter to the agents of the Insurance Company advising 
them of the shipment of the cargo in question and asking 
that a policy may be issued in the name of the agents of 
the mill. On receipt of this letter a covering slip was issued 
by the Insurance Company. 

On the 2Ttli February, 1908, a letter was despatched 
from Barisal by the agents of the Rivers Steam Navigation 
Company to the managing agents of the defendant Com- 
pany confirming a telegram of that date reporting that 
the flat “Lemro” was on fire at Madaripur and was sinking, 
and on the 29th February and the 2nd March the Insurance 
Company received notices of the loss .from Landale and 
Morgan and the Ganges Company respectively. 

On 3rd March, the agents of the defendant Company 
wrote to Landale and Morgan announcing the loss of the con- 
signment of jute in question, and stating that it had been 
found necessary to scuttle the vessel and it was expected that 
little of the jute would be salved. 

On the 5th March, 1908, the Insurance Company issued 
to the Ganges Manufacturing Copmiany a policy in their 
ordinary form (F. P. A.) on the 1,000 bales of jute valued at 
Rs. 27,915 covered by the slip of 26th February, shipped on 
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.the “Lemro,” lost or not lost, the risk to commence from 
the time when the goods -should be loaded. The policy was 
“warranted free from particular average unless the vessel or 
craft be stranded, sunk or burnt/ 5 and there were stamped 
on the face of the policy the words “warranted no recourse 
against carriers. 55 

On the 1st April, 1908, the Ganges Company claimed 
from the Insurance Company the sum of Es. 27,915 in 
respect of the loss of the goods covered by the policy, and 
on the 23rd May, 1908, the Insurance Company paid the 
Ganges Manufacturing Company the amount of the policy. 
Notice of the loss was given to the defendant company by 
a letter of 19th May, addressed and delivered to the manag- 
ing agents. The Insurance Company now demanded the 
amount paid by them under the policy from the defendant 
company. The latter refused to entertain the claim on the 
ground that the goods had been received on the clear 
understanding that the consignees would arrange that any 
Insurance Company with whom they insured would adopt no 
recourse against the Carrying Company in the event of 
loss from any cause. On the 20th February, 1909, a cheque 
was tendered to the Insurance Company for their share in 
the proceeds of the salvage. This was refused and on the 
26tli February, 1909, this action was instituted by the Insur- 
ance Company, who claimed by subrogation to be entitled to 
recover from the defendant Company the amount of the loss. 
For greater safety, the Manufacturing Company were joined 
as co-plaintiffs. It was not seriously disputed by the de- 
fendant carrying company that the loss was due to the 
negligence of their servants. The main pleas taken in de- 
fence were: — (i) that by clause 10 of the agreement of the 
23rd May, 1906, the Manufacturing Company had agreed to 
indemnify the defendant company against all claims which 
could be insured against under an ordinary F. P. A. policy 
and so could not recover and that the Insurance Company 
stood in no better position and (?/?) that the Insurance Com- 
pany had expressly relinquished their rights by issuing a 
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policy “warranted no recourse against carriers.” It was 1910 

further submitted in paragraph 12 of the written statement 

, British and 

that the plaintiff Manufacturing Company were wrongly joined Foreign 
as plaintiffs in the' suit. Marine 

In the Court of first instance Harington J. found that *^ STm ^ CE 
the steamer company were accustomed to issue two different 
species of bills of lading, one known as the ordinary un- India 
coloured bill of lading which is the bill of lading under which General 
the jute in question was carried, the other a blue or red bill ^ AVI ^^ I0N 
of lading under which the Company in consideration of receiv* Railway 
ing a higher freight undertook the liabilities of an insurer Co., Ld. 
under an F. P. A. policy in respect of the goods they carried, 
and that it was the practice of the Insurance Company to 
charge a higher premium on policies warranted without re- 
course against carriers than on policies, which did not pur- 
port to relinquish the right of recourse against carriers. 

The suit was dismissed with costs. After dealing with 
the facts his Lordship continued : — 

“Now apart any special contracts the carrier would at Com- 
mon Law be liable to the Ganges Manufacturing Company for all 
losses other than those arising from the act of Cod or the King’s 
enemies. But the carriers are entitled under the law to limit in then- 
contract of carriage the liabilities which the Common Law imposes on 
them and they have so limited them, with the result that it is agreed be- 
tween the carriers and the owners of the jute that if the loss is due 
to causes out of which they cannot, or do not purport to contract 
themselves then the loss falls on the carriers. If, on the other hand, 
the loss is one for which they are not liable at Common Law or which 
they have contracted themselves out of, then the loss falls on the owners 
of the goods. 

But I have no doubt that neither party supposed that the owners 
of the goods intended to take on their shoulders the risks which, 
but for the terms of the contract of carriage, the carriers would 
have to bear. I have no doubt it was contemplated that the owners 
would insure themselves against loss by such risks: If the owners of 
the goods insured without informing the insurers that they had by a 
special arrangement surrendered the rights which the Common Law 
gave them against the carriers, they would run the risk that the in- 
surers would refuse to pay on the policy on the ground that the 
assured had concealed from them a fact materially affecting the risk 
to be undertaken. The assured therefore obtain from the insurers a 
policy “ warranted without recourse against carriers ” and the insurers 
on receiving a higher premium in consideration of this agreement not to 
have recourse against the carriers, issue such a policy. 


3 
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1910 Now in this case the Ganges Manufacturing Company and the 

carriers have entered into two contracts, one the contract of carriage 
British and to he found in the bill of lading under which this particular lot of 
Foreign jute was carried. The other is the agreement by which the Ganges 
Marine Manufacturing Company agree that for a period of five years they . 

Insurance will send all their jute by the vessels belonging to the companies 
Co., Ld. (amongst other the defendants) which are parties to the agreement. 

■v. And this agreement contains inter alia a term under which the Ganges 
India Manufacturing Company undertakes to indemnify the carriers against 
General any claims which are covered by an ordinary F. P. A. policy. 
Navigation It is argued that this agreement is void as it purports to relieve 
and the carriers of a liability from which under the Carriers’ Act they 
Railway can not set themselves free. 

Co., Ld. The carrier desires to limit his liability as far as he can ; the owner 
of the goods is willing to look to an Insurance Company to protect 
him against such losses as are covered by an ordinary F. P. A. policy 
instead of to the carriers and looks to the carrier to make good any 
losses which would under the law fall on the carrier if they are not 
covered by the policy. That there should he no dispute as to what 
the carrier will have to bear the indemnity clause is introduced. It 
is in effect this — the owner of the goods says:— “If I am paid my loss 
under any ordinary F. P. A. policy, I will indemnify you, the carriers, 
against claims by those who have paid me,” and in order to protect 
himself against being called on pay under his agreement with the car- 
riers he stipulates that those who issue the policy shall not make 
claims against the carriers for losses covered by that policy. 

Is there anything illegal in such a contract ? 

I do not think so. No doubt under section 8 of the Carriers’ Act 
no contract under which the carrier purported to relieve himself of 
liability for the negligence or fraud of his servants would operate to 
relieve him of that liability, but I see no reason why having that 
liability he should not enter into a contract with some other person 
to indemnify him against loss in respect of that liability. 

Had the contract or indemnity been with an Insurance Company 
direct no sort of objection could have been raised. I do not see on 
what ground a contract lawful with am Insurance Company becomes 
unlawful when made with a Jute Company. 

Had the contract of indemnity been included in the clauses printed 
on the back of the bill of lading as one of the terms on which the 
Carrying Company did its business with the ordinary public, had it 
purported to bind any person who might be the holder of the bill of 
: . lading- then it might with some reason be contended that in so far 
as the indemnity clause made every holder of the bill of lading bound 
to indemnify the carrier it could not be enforced as being in effect 
nullified by section 8 of the Carriers’ Act. 

But clause 10 of the agreement of May 23rd, is not a contract by 
the owner of the goods as such to indemnify the carrier, it is (a con- 
tract by the Jute Company and there is nothing in it to limit their 
liability to indemnify the carrier against their own claims only. Sup- 
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pose after shipping under the agreement they endorsed the bill of 1910 
lading to a third party and the goods were subsequently lost by a 
peril which could be covered by an ordinary F.P.A. policy they would British and 
have no answer to a claim by the carrier to be indemnified against Foreign 
claims made by that third party. Marine 

The Jute Company agrees to look to the Insurance Company in- Insurance 
stead of to the carrier to indemnify it against such losses as the In- Co., Lm 
snrance Company will cover by an ordinary F. P. A. policy— and it V * 

undertakes to indemnify the carrier against any claim made in respect India 

of such losses by the Insurance Company. General 

If it undertakes to indemnify the carriers then it cannot recover Navigation 
against them in respect of a claim against which it has undertaken to AND 

indemnify them, and the Insurance Company equally cannot recover on Railway 

a claim on which the assured cannot recover: Simpson v. Thomson (1). Co., Ld. 

To protect itself from being called on to indemnify the carriers 
against such claims it pays a higher premium to the Insurance Company 
in consideration of the Insurance Company surrendering the claims it 
may have against the carriers. But it is contended on the authority of 
Tate v. Hyslop (2), that the Insurance Company do not by warranting 
the policy without recourse against carriers guarantee that they would 
bring no action against the carriers, that the warrantly only means that 
the Insurance Company will not sue the carriers in respect of any liabi- 
lity out of which the carriers are entitled to contract themselves under 
the Carriers’ Act — i.e. those liabilities from which they contract them- 
selves free under the form of their ordinary bill of lading. But if 
this were so a warranty without recourse against carriers would be 
unnecessary ms the Insurance Company having paid a loss on goods 
parried under a bill of lading could acquire as against the carrier no 
greater rights than the holder of the bill of lading had in respect of 
the carriage of his goods. One witness has no doubt stated that 
“ without recourse against carrier ” means that the Company lias 
notice that the common law liability of the carrier has been limited. 

This is giving the words a meaning different from their ordinary gram- 
matical meaning, and 1 should not place that meaning upon them 
without strong evidence that that was the meaning invariably borne 
by these words in a Policy of Insurance. In Tate v. Hyslop (2), it was 
stated that the words “ no recourse to Lighterman ” meant no recourse 
except for negligence, but no question;, arose on this point, anci the 
decision did not turn on the meaning to he attached to these words. 

It is to be observed that the Company have never raised the con- 
tention that the non-disclosure on the contract of the indemnity in 
clause 10 of the agreement of May 23rd, 1906 was the concealment 
of a material fact which would absolve them from liability to pay 
the assured. On the contrary they paid; and must therefore be taken 
to have admitted that they were under the policy liable to pay. The 
case of Price and Go . v. The Union Lighterage Company (3), is 


(1) (1877) L. R. 3 A. C. 279. (2) (1885) 15 Q. B. D. 308. 

(3) [1904] IK. B. 412. 
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relied on by the plaintiffs as showing that where a carrier fe 
exempt from loss or damage to goods which can be covered by insurance 
British and he nevertheless remains liable for negligence. The question in that 
Foreign case was whether the particular loss, which was due to negligence was 
covered by the expression, “loss or damage which could be covered 
by insurance.” It was held that the loss by negligence was not so 
covered and that a stipulation in the contract of carriage that the 
carrier would not be liable for losses c which could be covered by in- 
surance did not relieve of liability for a loss due to negligence. But 
here the question whether the loss is one which can be insured against 
or covered by an ordinary F. P. A. policy cannot arise because the 
plaintiff Insurance Company having paid and the Ganges Manufactur- 
ing Company having accepted payment on the footing that the loss 
is covered by the policy they issued the plaintiffs cannot now he heard 
to say that it is not. 

The only other case which was cited to illustrate the meaning of 
the words “without recourse to carriers” is the case of Thomas v. 
Broion (1). That case was in its facts very like the present but for 
the circumstance that the carrier made no written contract with the 
owners of the vessel ; and there is an express finding that the loss was 
not due to the negligence of the lighterman. In that case in a con- 
sidered judgment Mathew J. held that an Insurance Company who 
had covered goods “ without recourse to lighterman ” were not en- 
titled to recover on the ground first that the lighterman under the 
terms of the contract of carriage was not to be liable to pay any losses 
covered by insurance and secondly, on the ground that the under- 
writers were not entitled to say that a right which they had relin- 
quished was subrogated to them. The learned Judge while holding that 
there was no case of negligence against the lighterman expressly said 
that it was unnecessary to decide that point. 

This case is an authority for the proposition that where the under- 
writers have in their policy expressly agreed with the assured that 
the assured’s rights against the carrier shall not be subrogated to 
them, they are not entitled to recover. I agree with Mr. Pugh that 
a plea by the carrier that the insurer had promised the assured not 
to sue the carrier would be no defence in law to an action by the 
Insurance Company against the carrier, but in this case the carrier 
is not compelled to plead or prove a contract made between other 
parties. 

He can call on the plaintiff to prove his case, the plaintiff has to 
prove the policy and payment to show that he has acquired the rights 
of the cargo owners. When he produces his policy he proves that it 
is expressly provided that he shall not acquire the rights of the cargo 
owners against the carriers. 

I think the defendant is entitled to rely on this and to say that 
on the plaintiff’s own case it has been shown that he has relinquished 
the rights which the law would have ordinarily given him. 
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A question of jurisdiction was raised and overruled and it is 
unnecessary to say any tiling further about it. 

The conclusion I have come to is that the Ganges Manufacturing 
Company are not entitled to recover against the defendants on the con- 
tract in the bill of lading because the claim having been paid under an 
ordinary F. P. A. policy is one against which they have undertaken 
to indemnify the defendants ; the Insurance Company stand in no 
better position than the Ganges Manufacturing Company, and further 
the Insurance Company have shown on their own. evidence that they 
relinquished their rights against the defendants. 

The result is that the action must be dismissed with costs on 
Scale No. 2.” 

From tliis judgment the plaintiff Companies appealed. 
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Mr. 8. R . Dass (with him Mr. B. L. Mitter), for the 
appellant Companies. The contract of 1906 between the 
Manufacturing Company and the Steamer Company affords no 
defence to the action. The contract does not cover goods 
shipped from or lying at Madaripur. Again the goods were 
shipped by G. R. Cliakravarti & Co. and not by the Manu- 
facturing Company — hence the contract has no application 
With reference to clause 10 of the contract, it is submitted : — 
First, clause 10 did not purport to cover the negligence 
or criminal acts of the carrier, but only to indemnify against 
insurable risks : secondly, if clause 10 did purport to cover the 
negligence or criminal acts of the carrier, it would be void 
and inoperative under section 8 of the Carriers Act of 1865. 
In England, a carrier can by express stipulation contract 
himself out of liability for negligence, yet even there for 
want of an express exemption relating to negligence the 
carrier was held liable' for loss caused by negligence : Price 
Co. v. Union Lighterage Company (1) and on appeal (2). 
In that case the insurance was to be effected ‘ ‘ without re- 
course to lighterman ” : it was. held, the expression “without 
course ” referred to excepted risks and not negligence or cri- 
minal acts: see also Thomas § Co. v. Brown (3). 

A fortiori in this country where the carrier cannot 
contract himself out of negligence, the expression “no re- 


(1) [1903] 1 K. B. 750. (2) [1904] 1 K. B. 412. 

(3) (1899) 4 Com. Cas. 186. 
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course 5 ' — the policy was warranted no recourse against 
Carriers — should be construed to except only insurable risks. 
See Tate v. Hyslop (1) for the origin of the term “no re- 
course. 55 The “ no recourse ” clause in the policy was a 
matter as between the owner and the insurer and not between 
the carrier and the owner. Clause 10 was directed to ex- 
plain what was contemplated by an F. P. A. policy. 

[Jenkins C.J. The question is how far the rights of sub- 
rogation have been modified by a collateral contract between 
the owner and the Insurance Company : see Simpson v. 
Thomson (2).] 

Simpson v. Thomson (2) turned on the rights of under- 
writers by subrogation. The rights of parties according to 
the doctrine of subrogation are explained in Castellian v. 
Preston (3) : see Store r v. Gordon (4) and North British and 
Mercantile Insurance Company v. London , Liverpool and Globe 
Insurance Company (5). A third party cannot take advantage 
of a contract. The contract of carriage was an open contract 
governed however by the bill of lading. T rinder- Anderson § 
Co. v. Thames and Mersey Marine Insurance Company (6) 
was also referred to. 

[Jenkins C.J. You are suing by right of subrogation. 
The suit should have been brought only by the owner, who 
was the original contractor.] 

For greater safety both the owner and the insurer w-ere 
joined as co-plaintiffs. 

Mr. Jackson (with him Mr. B. C. Mitter ), for the res- 
pondent Company. It is submitted the suit is wrongly 
framed; it should have been brought by the Insurance Com- 
pany in the name of the owmer. Harington J. found that the 
agreement of 1906 was subsequently extended to Madaripur : 
and in the Court of first instance no point was taken as to G. R. 
Chakra varti & Co. being* the shippers. The action could not 
be maintained by the Insurance Company. The Policy was 

(1) (1885) L. R 15 Q. B. I). 368. ( !) (1814) 3M. <& S. 308. 

(2) (1877) L. R. 3 A. 0. 279. (5) (1876) L, R. 5 Oil. D. 569. 

(3) (1883) L. R. 11 Q. B. D. 380. (6) [1898] 2 Q, B. 114. 
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warranted without recourse against carriers. 5 ' By this clause 
the Insurance Company expressly relinquished any rights they 
might otherwise have had by subrogation : the consideration for 
this was the higher rate of premium charged The decision in 
Price Co . v. Union Lighterage Company (1) turned on the 
finding that negligence had not been expressly exempted. 
In the present case negligence was expressly excepted. If 
all other risks were already excepted under the bill of lading, 
the words “no recourse” in the policy must be taken to 
refer to negligence, or they would have no meaning at all. 

Assuming that the Insurance Company were subrogated 
to the rights of the assured, or that the suit had been brought 
by the owners, even then no action would lie. In Baxter s 
Leather Company v. Royal Mail Steam Packet Company (2), 
it was held that notwithstanding that the loss was due to the 
negligence of the carriers, they were only liable to the 
limited extent provided in the bill of lading. The legal effect 
of negligence under the Carriers Act is the same as in English 
Law. 
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Clause 10 of the agreement and the issue of the uncol- 
cured bill of lading at the lower rate afford a complete de- 
fence to the action. There is nothing in law to prevent a 
carrier from issuing a bill of lading at a special rate on the 
understanding that he is to be indemnified against all losses. 
It was laid down as a doctrine of public policy by Jessel, M. R. , 
‘That men of full age and competent understanding shall 
have the utmost liberty of contracting and that their con- 
tracts when entered into fully and voluntarily shall be held 
sacred and shall be enforced by Courts of justice”: Print- 
ing and Numerical Registering Company v. Sampson (3) : see 
also Tullis v. J achson (4). Clause 10 is not avoided by section 
8 of the Carriers Act of 1865. The carriers undoubtedly 
could have insured against the negligence of their servants. 
Clause 10 amounts to such an insurance. In view of this 
indemnity the carriers accepted a lower rate. The owners 


(1) [1904] 1 K. B. 412. 

(2) [1908] 2 K. B. 626. 


(3) (1875) L. R. 19 Eq. 462, 465. 

(4) [1892] 3 Cli. 441. 
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of risk and now claim on the basis of the carriers being 
liable on the higher scale. The carriers would be entitled 
to bring a cross-suit under the indemnity clause. The object 
of the agreement was to avoid a cross-suit and to give an 
immediate remedy. 

Mr. B. C. Milter (following). Clause 10 was a contract 
of indemnity and must be construed more strictly against the 
shipper who promised to indemnify and in favour of the car- 
riers, who were to be indemnified: Hargreave v. Since (1). 
Clause 10 does not infringe the Carriers’ Act. “An act 
evaded is not an act infringed 7 ’ Craies’ Statute Law, 4th 
edition, p. 76, llarmden v Lupton (2). Clause 10 does not 
prevent the carriers’ liability from arising: any attempt to 
do so, would be an infringement of the Act. All that clause 
10 purports to do is, to provide for the protection of this 
liability. The carriers are primarily liable, but are protected 
by an indemnity. 

Mr. S. li. Das, in reply. Clause 10 is not part of an 
independent agreement. It can only be introduced under 
clause 17 of the hill of lading. The owners cannot barter 
away the right to sue. Dufoureet v. Bishop (3). 


Jenkins C.J. This appeal arises out of a suit brought 
against common carriers to recover Its. 27,915 in respect of 
1,000 bales of jute lost on the carriers’ flat* on the allegation 
that the loss or damage to the goods was caused by, or arose 
from the negligence or criminal acts of the carriers or their 
servants or agents, the plaintiffs being the owners of the 
goods and an Insurance Company, who have paid these owners 
under a policy on the goods the amount now claimed. 

The point in contest is whether as tire carriers contend 
they are exempt from liability by the terms of a contract 
between the owners and the carriers and of the policy under 
which the goods were insured by the Insurance Company. 

(1) (1829) 6 Bing. 244. 


(2) (1873) Ti. It. 9 Q, B. 17. 
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On the 25th of February, 1908, the India General Naviga- 1910 
tion and Railway Co., Ld., (to whom I will hereafter refer Bbitxsh and 
as the Carrying Company) issued a bill of lading in respect of Foreign 
1,000 bales of jute on their fiat “Lertiro” then at Madaripur. Maeine 
the jute was snipped by 0. It. Chakra varti & Co. for delivery q 0 ^ j jV 
to Landale and Morgan or the carriers 5 Calcutta agent at v. 
the mill of the Ganges Manufacturing Co., Ld., to whom I India 
will hereafter refer as the Manufacturing Company. On the Navigation 
5th of March, 1908, the British and Foreign Marine Insurance and 
Co. to whom I will hereafter refer as the Insurance Company Bailway 
in accordance with a previous letter of cover issued a policy of Co ‘ 5 Ld * 
insurance for Ks. 27,915 in respect of the jute in favour of Jenkins 
the Manufacturing Company to whom the bill of lading had C.J. 
been endorsed. The flat “Lemro 55 with the jute on board 
caught fire and had to be scuttled with the result that the 
jute was lost. On the 23rd of May, 1908, the Insurance Com- 
pany paid the Manufacturing* Company Es. 27,915 under the 
policy, and they claim by right of subrogation to recover this 
amount from the Carrying Company. It is to enforce their 
claim that this suit lias been brought by the Insurance Com- 
pany and the Manufacturing Company. Harington J. has 
held in favour of the carrying Company and dismissed their 
suit : hence this appeal. 

Before attempting to determine the rights of the parties 
as defined by the special contracts on which reliance is placed, 
it will be well to see what are the relative rights and liabili- 
ties of common carriers and those for "whom they carry apart 
from special contract. These rights and liabilities are out- 
side the Indian Contract Act and are governed by the prin- 
ciples of the English Common Law: as modified by the Car- 
riers 5 Act of 1895. A common carrier, therefore, in India 
is subject to two distinct classes of liability, the one for 
loss for which he is liable as an insurer, the other for loss 
for which he is liable under his obligation to carry safely. 

Speaking generally the first of these are insurable risks from 
which the element of default is absent, the second are risks 
of conveyance in which that element is present. The Car- 
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riers J Act of 1865 has in some degree modified this position/ 
This Act follows the scheme but not the details or the langu- 
age of the English Carriers Acts, Geo. IV and Will. IV, 68. 

The earlier sections limit the liability of carriers in 
respect of the perishable or valuable goods specified in the 
schedule to the Act. Section 6, which is applicable in the 
circumstances of this case, provides that “the liability of any 
common carrier for the loss of or damage to any property 
delivered to him to be carried, not being of the description 
contained in the schedule to this Act, shall not be deemed 
to be limited or affected by any public notice/' While section 
8 provides that “notwithstanding anything hereinbefore 
contained, every common carrier shall be liable to the owner 
for loss of or damage to any property delivered to such car- 
rier to be carried, where such loss or damage shall have arisen 
from the negligence or criminal act of the carrier or any of 
his agents or servants." Section 9 is in these terms: — “In 
any suit brought against a common carrier for the loss, 
damage or non-delivery of goods entrusted to him for carriage, 
it shall not be necessary for the plaintiff to prove that such 
loss, damage or non-delivery was owing to the negligence 
or criminal act of the carrier, his servants or agents." 

The effect of these sections is that the liability of a com- 
mon carrier for the loss of goods not being of the descrip- 
tion contained in the schedule may be limited by special con- 
tract signed by the owner save when such loss shall have 
arisen from the negligence or a criminal act of the carrier 
or any of his agents or servants. 

This then being the nature of a common carrier's liability , 
it now becomes necessary to see how far it has been limited 
by special contract in this case. 

The jute, as I have already said, was shipped by G. It. 
Chakravarti & Co. and on the 25th of February, 1908, a bill 
of lading was issued in which G. R. Chakravarti & Co. were 
stated to have shipped the jute in the flat “Lernro" then at 
Madaripur, and it was further stated that the jute was re- 
ceived subject to the conditions endorsed thereon to be de- 
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iivered for and on account of and at the risk of the shipper 
to Landale and Morgan or to the Carrying Company’s agent 
at Calcutta, Ganges Manufacturing Company's jute mill or a 
near thereto as the state of the rivers might permit. 

By the 5th condition it is provided that 4 ‘the Company 
will not be liable for the loss or damage to any property de- 
livered to them to be carried, unless such loss or damage 
shall have arisen from the negligence or neglect act of their 
servants or agents.' 5 

This bill of lading was endorsed to the order of the 
Agents, Ganges Mill, by Landale and Morgan. What the re- 
lations were between the shippers and the Manufacturing 
Company does not appear, nor are the parties before us agreed 
on the point. 

If matters rested there the Carrying Company would 
manifestably be liable on the terms of the contract as evidenced 
by the hill of lading for loss that had risen from the negli- 
gence of their servants or agents. But there are other docu- 
ments that have to he considered; first there is a contract of 
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the 23rd of May, 1906, between the Manufacturing Company 
and certain steamer companies of which the Carrying Com- 
pany were one, and next there is a policy of insurance issued 
by the Insurance Company to the Manufacturing Company. 

By the contract of the 23rd of May, 1906, the Manu- 
facturing Company agreed in effect to have all their jute from 
certain named ports conveyed by one or other of the steamer 
companies for a term of 5 years and during the term not to 
send any jute from any of those ports save by the steamer, 
flats or other vessels of the steamer companies. They further 
bound themselves to forward all unshipped jute bought by 
them by steamers, fiats or vessels belonging to the steamer 
companies or by the alternative route then indicated. By 
clause 10 it is provided that “the Jute Company undertakes 
and agrees to hold the steamer companies harmless and in- 
demnified from and against all claims which can be insured 
against -or covered by an ordinary F. P. A. policy, that is 
to say, against claims for actual or constructive total loss 
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only of the goods insured and not against claims for partial 
loss or damage unless the vessel be stranded, sunk or burnt 
and the steamer companies agree that they shall have no 
right to claim on the cargo for general average.” 

This clause, the Carrying Company maintain, is one of 
the matters entitling them to exemption. First then it has 
to be seen whether it has any application in the circumstances 
of ths case, and then whether on its true construction it has 
the force for which the Carrying Company contend. 

Now it is to be noticed that the agreement of the 23rd 
of May, 1906, relates to jute sent or transmitted by the Manu- 
facturing Company or unshipped jute' bought of them, and 
clause 10 can only relate to jute falling within that category. 
But I have already shown that under the bill of lading this 
jnte is expressed to have been shipped by G. R. Chakravarti & 
Co. and there is nothing to show that the relations between 
him and the Company were such as to demand the inference 
that he was acting for the Manufacturing Company or that the 
jute was bought by that Company unshipped. Moreover this 
jute was despatched from Madaripur, and not from one of 
the ports specified in the agreement, and there is not a word 
on the record of this case to show that this agreement was 
extended to jute from Madaripur. It is true that the learned 
Judge says otherwise: but he must have had in mind what 
was proved in another case. Further than this the jute was 
shipped at a rate other than that stipulated in this agree- 
ment. There is thus an initial difficulty in the way of apply- 
ing the terms of the agreement to this jute. But I will pass 
that bye and consider what is the legal effect of these two docu- 
ments. Clause 5 of the bill of lading contemplates that the 
Carrying Company shall be liable for loss arising from the 
negligence or criminal acts of servants or agents : clause 10 
of the agreement according to the reading proposed by the 
Carrying Company is designed to protect them against loss so 
originating. There is, therefore, here a conflict, but the 
Carrying Company would compose it by applying the terms of 
section IT of tnc bill of lading. That, however, only ap- 
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•plies when the conditions of the bill of lading conflict with 
the terms of any other agreement between the shippers and 
the Carrying Company; it is G. R. Chakra varti & Co., wdio are 
the shippers ; and the agreement of the 23rd of May, 1906, is 
not with them. Therefore as it seems to me if matters rested 
there the bill of lading must prevail. But in the view 1 
take of clause 10 of the agreement there is no conflict, 

I have already indicated that the risks of a common car- 
rier are twofold, insurance risks and carrying risks. It has 
been the policy of the English Courts in dealing with exemp- 
tion clauses to recognise this distinction and to construe 
them as not extending to carrying risks in the absence of 
clear words to that effect. In India, where there is a statu- 
tory prohibition against exempting a. carrier from loss aris- 
ing from negligence or criminal acts, there is perhaps an even 
stronger reason for adopting this canon of construction at 
any rate within the limits' implied by the prohibition. I 
need not refer to the English cases on this point; they are 
collected in Price fy Co . v. Union Lighterage Go . (1) and 

on appeal (2), and James Nelson § Sorts, Limited v. Nelson 
Line (Liverpool) Limited (3). Mr. Mitter sought to escape 
from this by suggesting that this doctrine was limited to 
bills of lading, but numerous cases show that this is not 
so and by way of illustration I may refer to Wylcl v. Pick- 
ford (4), D’ Arc v. London North Western Railway Co. (5) 
and Martin v. The Great Indian Peninsular Railway Co. 
(6) . But then he contended that at any rate it could not be ap 
plied to clause 10 of this agreement, for this he maintained 
was an independent contract of indemnity which therefore 
should be construed strictly against the Manufacturing Com- 
pany as the insurers. His argument was this “I am not 
seeking to escape from my liability for negligence under the 
bill of lading, but merely to protect myself under the in- 
demnity given me by the Manufacturing' Company 5 J ; and this 
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(1) [1903] IK. B. 750. 

(2) [1904] 1 K. B. 412. 

(3) [1907] 1 K. B. 769. 


(4) (1841) 8 M. & W. 443. 

(5) (1874) L. R. 9 C. P. 325. 

(6) (1867) L. R. 3 Ex. 9. 
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indemnity, lie argued, was absolute and so would operate to* 
protect the Carrying Company, not only against liability to 
any endorsees of the bill of lading, and this though the liabi- 
lity might arise from a loss occasioned by a criminal act of 
the Carrying Company, its agents or servants. There is no- 
thing on the record to show that the Manufacturing Company 
had power to make any such contract, but apart from that T 
think this contention must fail. It is true that the agreement 
of the 23rd of May, 1906, is not a bill of lading, but a 
contract between common carriers and intending shippers, 
and clause 10 is not an independent contract of indemnity, but 
an integral part of this contract as to carriage and must be so 
construed. Indeed, if it were an independent contract in the 
sense for which Mr. Mitter contends, then this would seem in 
itself to furnish an answer to the Carrying Company’s conten- 
tion that it is not liable in this suit, hut this I need not elabor- 
ate. The rule of construction which limits the operation of a 
clause of exemption is based on no technicality but on sound 
policy, and as it is pointed out by Willes J. in Czech v. General 
Steam Navigation Company ( 1 ) it is consistent with the 
views of modern jurists and will be found in many of the 
Maritime Codes of Europe. The decision in Baxter’s Leather 
Co. v. Royal Mail Steam Packet Company (2) was cited to 
ns as though it modified this view. The Court there held 
that the exemption in that case extended to losses occasioned 
by the shipowner’s negligence notwithstanding this rule of 
construction as the words and provisions of the bill of lad- 
ing left no room for doubt. This case in fact expressly re- 
cognises the rule and in no way detracts from its force. Nor 
does this case help the Carrying Company so far as it may be 
cited as a guide for the construction of the clause 10. What 
influenced the Court there was the fact that there were alter- 
native rates and that the shipper did not avail himself of 
that rate which would impose on the ship owner a larger 
liability, and the view that the clause in question would have 
no operation unless it applied to cases of negligence. But 
0) (1867) L. R. 3 0. P .14. (2) [1908] 2 Tv. R. 626. 
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Neither of those factors are present here : a rate was paid 1910 
which imposed upon the Carrying Company liability for loss Brjt ^ and 
arising from negligence or criminal acts (see clause 5 of the Foreign 
bill of lading) and there are several grounds of liability to Marine 
which clause 10 of the agreement would apply, though the ^ ^ 

exemption be not extended so as to cover and protect negli- 
gence. In my opinion therefore on a true construction of India 
clause 10 of the agreement it does not extend to loss arising 
from negligence or criminal acts inspite of the wide terms ^ 
in which it is expressed. The position then would seem to Railway 
be that described in Crouch v. The London and North West- Co., Ld. 
em Railway Com/pany (1) where Maule J. said “A common t 

JENKINS 

carrier who makes no stipulation is liable as insurer, but q j 
a common carrier who by notice limits his liability and 
says T will not contract as an insurer or I will only contract 
to such and such an extent or to the extent of such a value’ 
still remains in all other respects a common carrier, because 
although the incident of not being an insurer does not apply 
to him that is simply because it is not provided for. 55 

Therefore clause 10 would be no answer to a suit brought 
by the Manufacturing Co. for a loss arising from the negli- 
gence or criminal acts of the Carrying Co., its agents or 
servants and it is solely with loss so originating that I am 
concerned. I say that it is with loss so arising that I am con- 
cerned as in the absence of evidence to the contrary section 
9 of the Carriers 5 Act of 1865 would apply. 

Does it then make any difference that the Insurance Com- 
pany is the real claimant? 

The suit is brought by the Insurance Company, and the 
Manufacturing Company: This is wrong. The Insurance Com- 
pany claim by way of subrogation and not of assignment, so 
that they had no right to sue in their own name, and the 
suit could only be brought in the name of the Manufacturing 
Company. I need hardly say that the plea raised in para. 12 
of the written statement is wholly misconceived and is in fact 
a complete reversal of the true position. What then is the 
position of an insurer who relies on the principle of subroga- 

(1) (1854) 23 L. J. C. P. 73, 82. 
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tionP It is thus described by Lord Blackburn in Burnand vV 
Eodocanachi (1). ‘"The general Law (and it is obvious jus- 
tice) is that where there is a contract of indemnity (it matters 
not whether it is a marine policy or a policy against fire on 
land or any other contract of indemnity), and a loss happens, 
anything which reduces or diminishes that loss reduces r 
diminishes the amount which the indemnifier is bound to pay : 
and if the indemnifier has already paid it, then, if anything 
which diminishes the loss comes into the hands of the person 
to whom he has paid it, it becomes an equity that the person 
who has already paid the full indemnity is entitled to the re- 
couped by having that amount back.” 

If then the Manufacturing Company had recovered dam- 
ages from the Carrying Company before payment by the In- 
surance Company that, apart possibly from some special con- 
tract, would have diminished the money payable under the 
policy, and the Insurance Company would equally be entitled 
to the benefit of any amount recovered after payment by them 
of the policy monej^. Now this, when the errors of the plaint 
are eliminated, is a suit by the Manufacturing Company to 
recover damages from the Carrying Company and any matters 
that could he pleaded against the Manufacturing Company 
would be an effective answer though in truth the purpose of 
the suit was to benefit the Insurance Company Simpson v. 
Thomas (2). But then it is contended that in the special 
circumstances of this case the Insurance Company is even at a 
greater disadvantage because it is urged that both clause 10 
of the agreement and also the terms of the policy stand in their 
way. I have already said that clause 10 does not extend to 
loss caused by negligence or criminal acts. It therefore af- 
fords no answer, so I need not consider whether in the absence 
of the memorandum and articles of association it could ba 
reasonably assumed that the Manufacturing Company had 
power to enter into such a far reaching contract of indemnity 
or whether the clause comes within the mischief of section 23 
of the Contract Act. 


(1) (1882) L. R. 7 A. C. 333, 339. (2) (1877) L. R. 3 A. C. 279. 
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It ill us only remains lor me to deal with the contention 1910 
based on the contents ol the policy of insurance. British and 

Xow this policy was issued by the Insurance Company in Foreign 
favour of the Manufacturing Company and it contains the fol- 
lowing stipulation * ‘warranted no recourse against carriers/ 

The Carrying Company attach considerable importance to these 
words and maintain that they amount to an absolute reliquish- 
•ment by the Insurance Company of all rights by way of subro- 
gation against them. But in my opinion this contention can- 
not be supported. These words were necessary to protect the 
Manufacturing Company against the possibility of an objection 
by the Insurance Company that there had been a concealment 
of the exemption in favour of the Carrying Company to the ex- 
tent I have already indicated : hut I can see no reason for read- 
ing them as equivalent to a relinquishment by the Insurance 
Company in respect of risks not so exempted. In that view 
they would not be a relinquishment of claims where the loss 
has arisen from negligence of the Carrying Company, its agents 
or servants. It therefore becomes unnecessary for me to dis- 
cuss whether, if the words bore the meaning for which the Car- 
rying Company argue, it would he open to that Company to 
rely on them seeing that they are not parties to the contract 
in which the words are contained, or the argument in this con- 
nection urged on behalf of the Carrying Company on the 
strength of what was said by Mathew J. in Thomas 8f Co. v. 

Brown (1). I have now dealt with all the points urged before 
us, for though it was unsuccessfully contended before Ha ring- 
ton J. that the Carrying Company had not received the notice 
prescribed by section 10 of the Carriers Act, the contention was 
expressly abandoned before us by Counsel for the defence. 

The result then is that we cannot uphold the judgment of 
TTarington J. and must reverse the decree with costs here and 
in the Court of first instance. There is, however, a difficulty 
as to the. damages be awarded in that there lias been no proper 
proof on the point. It seems probable that both sides accepted 
the amount paid under the policy as correctly representing 


(1) (1899) 4 Goto. Gas. 186. 
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1910 the damages, but if they cannot agree as to this then there 
British and mus ^ an eiK l u * r *Y ’ f° r though the plaintiffs ought to have 
Foreign proved the amount of damages at the hearing, it would not 
Marine [ n the circumstances be right to visit their default in this 
^ xrB j I ^ CE regard with the penalty of a dismissal of the suit. 
v. 

India Woodroffe J. I agree. 

General Appeal allowed . 

Navigation 

and Attorneys for the appellant Companies : Pugh $ Co. 

Railway Attorneys for the respondent Company : Morgan # Co. 

Co., Ld. 

J J. c. 

APPEAL FROM ORIGINAL CIVIL. 


Be fore Sir Lmerevce 11. Jenkins, K . C. I. E., Chief Justice , and 
Mr. Justice Woodroffe. 

BRITISH AND FOREIGN MARINE INSURANCE 
CO., LD. 

v. 

INDIA GENERAL STEAM NAVIGATION AND 
RAILWAY CO., LD.* 

Common Carriers— Notice of loss -Carriers Act (111 of 1865) s. 10.— IV airer 

of Notice. 

Under section 10 of the Carriers Act, before suit notice of loss 
must be given to the carrier by the plaintiff. Knowledge of the loss, 
derived aliunde by the carrier is not sufficient. 

Appeal by the plaintiff Companies from the judgment of 
Harington J. 

This action was brought by the British & Foreign Marine 
Insurance Co., Ld., and the Society Generate Indusfrielle de 
Chandernagore (Societe Anonyme) against the India General 
Navigation and Railway Co., Ld., as common carriers to re- 
cover the sum of Rs. 6,015 in respect of 250 bales of jute lost 
on the carriers’ flat “Lemro.” The relative position of 
the parties in this case were identically the same as in 

* Appeal from Original Civil, No. 53, of 1900, 
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The British § Foreign Marine Insurance Co. v v The India 1910 

General Navigation $ Railway Go. (1). There was a similar Brit ^ ANB 

agreement between the mill and carriers; a similar bill Foreign 

of lading and a similar policy of ' insurance were issued Marine 

by the carriers and the Insurance Company respectively. The 

facts too were the same with the single exception, viz., that Vm 

in this case no notice of loss in writing was given to the de- India 

fendant Company by either of the plaintiff Companies as had General 

Steam 

been done in the previous case by the letter of the 19th May, Navigation 
1908. AND 

Harington J. dismissed this suit on the further ground ^ AILWAy 
that the notice required by section 10 of the Carriers Act 
had not been given. His Lordship observed :* — 

tl In this case the plaintiffs have a further difficulty in their way. 

They have not proved any notice under section 10 of the Carriers Act. 

The report of the agent, of February 27th, on which Mr. Pugh 
relies is not sufficient. The defendant is entitled to notice of the loss or 
injury to the plaintiff’s goods. 

The decision I have given in the first case is conclusive in this case, 
but I put my decision also on the further .ground that the notice 
required by section 10 of the Carriers Act has not been given. 

The action is dismissed with costs on scale No. 2.” 

From this judgment the plaintiff Companies appealed. 

Mr. S. R. Das (Mr. B. L. Mitter with him), for the ap- 
pellant Companies. It is true no notice of loss was given 
by the plaintiffs' in so many words. It is submitted (i) that 
the defendant Company must be taken to have had notice, and 
(ii) that the right to notice had been waived by the defendant 
Company. There is no doubt the defendant Company had 
knowledge of the loss: it is not necessary that notice should 
proceed from the plaintiffs. The letter of the 27th February, 

1908, was sufficient. Again the tender of the proportionate 
share in the salvage proceeds amounted to waiver. The claim 
to notice can be waived. Great Eastern Railway Co. v. Gold - 
smnd (2), Selwyn v. Garfit (3), East India Railway Co. v. 

Jethmull (4), Manindra Chandra Nandi v. The Secretary of 

(1) (1910) I. L. R. 38 Calc. 28. (3) (1888) L. R. 38 Ch. D. 273. 

(2) (1884) L. R. 9 A. C. 927. (4) (1902) T. L. R. 26 Rom, 669.. 
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State for India in Council (1), Bank of Bombay v. Suleman 
Somji (2) referred to. 

Mr. Jackson (Mr. B. C . Hitter with him), for the res- 
pondent Company, was not called upon. 

Cur. adv . vult. 

Jenkins C.J. In the suit out of which this appeal arises, 
the learned Judge, Mr. Justice Harington, has held that there 
was no such notice as is required by the Act. In my opinion 
that view was correct, nor is it possible to contend on the 
materials that are on the record that there was waiver of 
that notice. We must, therefore, so far as the decree in 
this suit is concerned confirm it and dismiss this appeal with 
costs. 


WoomtoFFE J. I agree. 

Appeal dismissed . 

Attorneys for the appellant companies: Pugh d* Co. 
Attorneys for the respondent company: Morgan Co. 

j . c. 

(1) (1907) 5 C. L. J. 148. (2) (1908) 8 C. L. J. 103, 109. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sir Lawrence S. Jenkins > K.C.L.E ., Chief Justice , 
and Mr. Justice Woodroffe . 

GltEY V. CHAltUSILA DASL * 

Official Trustee — Frobate- — Official Trustee’s Act (XV 11 of 186 J { ) 
ss. 8 , 10, 82. . 

The Official Trustee as constituted by Act XVII of 1804 js not 
entitled by virtue of his office and in his character as Official Trustee 
and in the name of Official Trustee to obtain a grant of probate. 

Ashbury Failway Carriage and Iron Co. v. lliche (1) referred to. 

Appeal by 0. E. Grey from an order of Fletcher J. 

Akshoy Kumar Gliose died on the 23rd November, 190:1, 
leaving a large estate and leaving him surviving bis widow 
Sreemati Cliarusila Da si and bis nephe w Bireswar Chandra 
Basu Mullick. On tbe 11th May, 1907, Akshoy Kumar Gbose 
bad made and published ltis last will whereby lie made the 
following provision for the appointment of his executor 4 ‘ I 
appoint the Court of Ward's to be the executors and trustees of 
this my will. But should the said Court of Wards refuse to 
accept the said office or should the High Court refuse to grant 
probate to the said Courts of Wards, then I appoint the Offi- 
cial Trustee of Bengal to be the executor and trustee of this 
my will.” The Official Trustee of Bengal was appointed 
trustee of the residuary estate, which was to be applied to 
certain charitable purposes. 

The Court of Wards refused to accept the executorship. 
On the 3rd December, 1909, Mr. C. E. Grey, wdio was at the 
time officiating as Official Trustee of Bengal, in the absence 
on leave -of Mr. A. B. Miller, and had been so officiating both 
at the date of the execution of the will and the death of the 
testator, applied for probate of the will. On the 7th Decem- 
ber, 1909, the widow Sreemati Charusila Dasi applied for 

* Appeal from Original Civil, No. 39, of 1910. 

(1) (1875) L. It. 7 H. L. 653. 
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letters of administration with a copy of the will annexed. 
Citations were duly served on the Official Trustee of Bengal, 
the permanent incumbent Mr. A. B. Miller having in the 
meanwhile returned . 

On the 1 Ttli December 1909, in In the 'goods of Mauik Lai 
Heal (1) and order was passed by Fletcher J . for the revoca- 
tion of the grant of probate, which had been made to the 
Official Trustee of Bengal in that matter on the ground that 
the Official Trustee was not competent to obtain such grant. 

Thereupon certain correspondence ensued between the 
solicitors of Sreemati Charusila Dasi and Mr. A. 13. Miller, 
in which the latter expressed his intention of not proceeding 
with Mr. Grey’s application for a grant of probate of the will 
of Akshoy Kumar Ghose, and on the 22nd December the 
Official Trustee of Bengal through Counsel formally withdrew 
his petition for grant of probate. 

On the 4th April, 1910, letters of administration with a 
copy of the will annexed were issued to the widow. There- 
upon Bireswar Basu Mullick applied for the revocation of 
this grant and for an order that the will be proved in solemn 
form. On the 12th April the matter was directed to be set 
down as a contentious cause and the letters of administration 
was ordered to be brought into Court. On the 16th April the 
widow returned the letters of administration to the Registrar. 

It appears that on the 24th January, 1910, the order of 
Me teller J. in In the good* of Mcinik Lai Heal (1) was re- 
versed by the Court of Appeal in Official Trustee of Bengal v. 
Kummhm Dasi (2), but the Appellate Court refrained from 
expressing an opinion whether a grant of probate could be 
made to the Official Trustee of Bengal. 

On the 6th April, 1910, Mr. C. E. Grey again look over 
charge of the office of the Official Trustee of Bengal, and hear- 
ing of the order of the 12th April, and of the recall of the 
letters of administration, he applied on the 18th April, 1910, 
to be added as a party defendant in the contentious cause and 
for a three weeks’ adjournment of the hearing. This appliea- 


(1) Un reported. 


(2) (1010) 1. L. 11. 07. Calc. .*187, 
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(ion was refused. Tlie will was duly proved in solemn 
form by the widow, and the letters of administration were 
directed to be re-issued to her. On the same date an ex- parte 
application had been made on behalf of Mr. Grey for leave to Chabusila 
apply for probate, and he had been directed to serve notice on 
the widow. Thereupon Mr. Grey, through his solicitors, 

Messrs. Pugh & Co., filed a caveat with the Registrar. 

On the 20th April, the widow’s solicitors were informed by 
the Registrar that so long* as the caveat filed on behalf of Mr. 

Grey was not discharged or taken off the file, the grant could 
not be re-issued to her. 

Thereupon a summons was taken out on behalf of the 
widow -asking that “the caveat filed by Mr. Grey, the Official 
Trustee of Bengal for the time being, be taken off the file as 
not having been properly filed, or in the alternative that the 
same may be discharged.” 

On the 25th April, 1910, Fletcher J. ordered the caveat to 
be discharged. After setting out the facts His Lordship 
continued : — 

“ The first point is in wliat capacity has the appointment of the 
Official Trustee of Bengal to be executor and trustee been made. Did 
the testator intend to appoint Mr. C. E. Grey, who by the way was 
not and is not the Official Trustee but was and is officiating as the 
Official Trustee of Bengal during the absence on leave of the Official 
Trustee or did he intend to appoint the Official Trustee of Bengal by 
virtue of his office as executor of his will. I have not the slightest 
doubt that the testator did not care anything about Mr. Grey whom it 
is quite possible he had never heard of but intended to appoint the 
Official Trustee of Bengal by virtue of his office to be executor of his 
will. That being so, 1 have to see whether the Official Trustee is 
authorised by virtue of the Act constituting his office to accept the 
office of executors. In my opinion he has not. Section 8 of his Act 
applies only to cases of deeds where the Official Trustee is named the 
trustee and is thereby appointed trustee. The second class of cases 
is where the Official Trustee is not appointed trustee but where no trus- 
tee has been appointed by deed or will or where the trustee appointed is 
unwilling or incapable of acting and the Official Trustee may be appoint- 
ed the trustee by an order of the Court. The Act does not contain 
anything which suggests that the Official Trustee can be appointed an 
executor of a will. But it is said that the Official Trustee is a person 
and as a grant of probate or of letters of administration may. be made 
to a person, there is, therefore, no reason why the Official Trustee ful- 
filling the description of a person should not be permitted to take out 
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1910 a grant and tlnit there is nothing under his act to prevent him apply- 
ing for probate. Such a construction of a statute would work a revolu- 
Grey tion. The principle that the Judges have laid down to be applied, 
v, since the case of Ashbury Hallway Carriage and Iron Co. v. lliche (1) is 
Charxjsila that when dealing with a statute defining the powers of a corporation 
Da&l or of a person with statutory duties or powers one has to look at the 
statute to see what the duties are and only thoso duties 
which are conferred by the statute or are necessarily incident to the 
performance of the statutory duties are conferred on such corporation 
or parson. That being so, the fact that the Official Trustee is a per- 
son is obviously not sufficient in itself to entitle him to perform the 
duties of executor. Under the description of person there are many 
classes, such as infants and lunatics, to whom a grant cannot bet made. 
Similarly there are other persons whom the law does not desire should 
act as executors. Thus the Official Trustee is an, officer with limited 
powers under his Act having only such powers as are necessary for 
the purpose of performing the duties of trustee but not of carrying out 
those of an executorship under a will. That being so, J am of opinion 
there is nothing in the Official Trustee’s Act to authorise him to accept 
an executorship and unless I am shown words which expressly or by 
necessary implication authorise him to accept executorship, I am of 
opinion he is not entitled to have a grant of probate. 

The only other point raised on the present application is whether 
Mr. Miller by his act has renounced the executorship. That point 
having regard to my decision on the first point need not be considered 
here. The present application is, therefore, successful and the caveat 
of Mr. C, E. Grey must bo discharged and he must pay the cost of 
this application with the caveat certificate for Counsel.’ 5 

From this order Mr. Grey appealed. 

Mr. C. R. Das (with him Mr. 8. R. Das), for the appellant, 

Mr. J aclcson (with him. Mr. B. (J . Mitter), for the res- 
pondent. 

Jenkins C.J, Appeal No. 39 of 1910 relates to the estate 
of one Akshoy Kumar Ghose who died on. the 23rd of 
November, 1909, having* made a will of the 11th of May, 1909. 
ihe genuineness of this will has not been called in question, 
and the whole of this litigation is concerned with the question 
whether or not the Official Trustee is entitled to probate and 
whether the widow of the testator, who in the circumstances 
is his nearest heir, is entitled to letters of administration with 
the will annexed. Mr. Justice Fletcher has decided that the 


(1) (1875) L R, 7 H. L 65A 
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Official Trustee is not entitled to probate, and lie lias granted 
letters of administration to the widow ; and it is from liis deci- 
sion that this appeal is preferred. 

I am clear that tlie Official Trustee lias no right to probate. 
To begin with, I read the letters contained in the affidavit and 
the action of the Official Trustee as a clear renunciation on his 
part. To read the letters otherwise and to give a different inter- 
pretation to his conduct would be, I think, little short of 
imputing bad faith to him. That I do not propose to do. 
The matter might be allowed to rest there because that would 
dispose of the Official Trustee, but I think, in the cir- 
cumstances, it is desirable to proceed to the further question 
as to whether or not the Official Trustee is entitled by 
virtue of his office and in liis character as Official Trustee 
and in the name of Official Trustee to have a grant of pro- 
bate. I put the proposition in that form, because it cannot 
be seriously contended — and indeed was not seriously con- 
tended that there was any desire on the part of the testator 
to single out the individual incumbent of the office to be 
his executor. I feel no doubt that the testator’s idea was 
to appoint the Official Trustee as such, and by that I mean 
the Official Trustee by virtue of his office, and by the name 
of his office and in no other sense. Now, was it open to tlie 
testator to appoint the Official Trustee as constituted by Act 
XVII of 1864 -as executor of his will? In my opinion, it 
was not. The Act itself appears to afford the clearest 
answer on this point. It is described as an Act to consti- 
tute an office of Official Trustee, and it opens with a pre- 
amble in which it is said “It is expedient to amend the law- 
relating to Official Trustee and to constitute an office of 
Official Trustee.” The office is created for specific and de- 
finite purposes : it is the creature of the Act, and the incum- 
bent of the office as such can only have such powers as are 
expressly or impliedly vested in him by the Act to which 
he owes his existence. Section 8 and section 10 
indicate the conditions under which in ordinary cir- 
cumstances the Official Trustee may become trustee 
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of property. It is manifest that an application for 
probate does not come witliin either of those provisions. 
Then we have a supplemental provision in section 32 which 
indicates how in the particular events there set forth, an 
executor or administrator may pay to the Official Trustee 
the legacy or share of an infant or a lunatic, but that can 
only be done subject to certain conditions which clearly 
show that it is the scheme of the Act that the Official Trustee 
as such should not have the wide and unlimited powers that 
the argument addressed to us on his behalf would suggest. 
Then again, if the Act be examined, it will be seen that with- 
out exception the whole of its expressions are limited to 
the Official Trustee as a trustee and the property, over which 
lie is to have control is regarded as trust property in the 
ordinary, proper and accepted sense of that term. There is 
in the Act as I read it no suggestion' of the possibility of 
the Official Trustee as such being entitled to probate or 
letters of administration. Without going in detail through 
all the provisions of the Act, it is enough to say that it con- 
tains careful and elaborate provisions with a view to ensur- 
ing that the Official Trustee in the performance of his duties 
should be under vigilant and proper control. He has to furnish 
accounts which have to be examined; he has to keep books 
of accounts, he has to submit his account to creditors. But it 
is conceded that if the Official Trustee is entitled to probate and 
administration none of these precautions would be applicable 
to him in his character of executor or administrator under the 
terms of the Act; the very terms of the Act would be in- 
applicable to the position and the dealings of the Official 
Trustee as executor or administrator. Therefore it seems 
to me that not only is there no express provision in favour 
of the power to grant probate or letters of administration 
to the Official Trustee, but the whole scheme of the Act is 
opposed to the view that they can properly be granted to him. 

It is unnecessary to refer to the cases or to deal serious- 
ly with the argument that the case of Ashbury Railway 
Carriage and Iron Co . v. Riche (1), does not decide that 
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which the House of Lords itself lias lield that it decided. 

The conclusion then to which I come is that the Official Trustee 
holds a public office created, regulated and defined by the 
Act, and that in his official capacity his powers are limited Charusila 
to those expressly or impliedly vested in him by the Act. I Dasi * 
need not deal with the other difficulties that would arise in Jenkins 
the particular circumstances of this case having regard to C.J. 
the position of Mr. Grey at the time when the will was 
made. It is sufficient for me, in answer to the broad ques- 
tion whether or not the Official Trustee is entitled to be 
executor administrator, to hold that he is not so entitled, 
and in this view the decree of Mr. Justice Fletcher should 
be confirmed and this appeal dismissed with costs. 

It has been suggested to us that Mr. Justice Fletcher's 
order as to costs was harsh. I will say no more than that 
I see no reason for differing from him as to the order he has 
made with regard to the costs before him. 

Woodroffe J. I agree. 

Appeal dismissed . 

Attorneys for the appellant : Pugh $ Co. 

Attorneys for the respondent : B. N. Basic # Co. 

J. c. 
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APPELLATE CIVIL. 


Before Mr. Justice Brett and Mr, Justice Vincent . 

GOI3IND PERSilAD 

V. ' 

HAK1HAR .OH Alt AN;* 

Murltjaye—W ketker suit is maintainable-, on ■■'■■'prior mortgages without reference to 
subsequent ' mortgage over the same propcrl y — Transfer of Properly Ad, (IV of 
1882). s. 8b. 

A person having several mortgages over the same property is 
entitled to bring a suit on the earlier mortgages without joining in 
that suit his claim under tile later mortgages. 

Keshmram Dniavram ‘ v. • lhinchhod Fakira (1), JJorasam i v. J en- 
hatuseslunjyar (2), BJiagwan Das v. Bhawani (3) distinguished. 

Nattu Krishnama Cliariar v. Annangara Chari a r (1) referred to. 

Appeal by the plaintiff, Munshi Gobind Persluid. 

This appeal arose out of a suit brought by the plaint iff: 
to enforce six mortgage bonds. It appeared that the defend- 
ant No. 1, Lala Harihar C'haran, borrowed on various dates 
from 1801 to 1306 ¥. 8., Its. 2 5 T00 from the plain! iff by 

executing six mortgage bonds to him, all covering the same 
property. Defendants Nos. 2 to 4 were made parties -inas- 
much as they purchased a portion of the mortgaged pro- 
perty'. The plaintiff’s prayer was that he might be permitted 
to satisfy the debts due to defendants Nos. 2 to 4. In the 
plaint it was stated that the plaintiff held another mortgage 
for 100 Rupees, executed by the defendant No. 1 over the same 
property, and that lie would sue defendant No. 1 on it after- 
wards. Defendant No. 1 admitted the bond but contended 
that there was no stipulation for payment of compound in- 
terest, and as. such he was not liable to pay that interest. 
The other defendants, pleaded, inter alia , that the plaintiff's 
suit was liable to be dismissed inasmuch as he did not bring 

* Appeal from Original Decree, No. 168 of 1908, against the decree 
of Taraknath Butt, Subordinate Judge of Bankipur, dated Jan. 'SI, 1908. 

(1) (1905) I. L. R. SO Bom. 156. (8) (1903) L L ; 11. 26 All. 14. 
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tlie suit on tlie seventli mortgage along with the suit brought 
by him on the six previous mortgages. 

The Court below dismissed the plaintiff’s suit holding 
that he was not entitled to bring the suit on the six earlier 
mortgages without joining in that suit his claim on the 
seventh mortgage. 

Against that decision the plaintiff appealed to the High 
Court. 

Babu Umakali MuJcherjee (with him Bab u Joy Gojml 
Lr/iose, Balm Baldeo Narain Singh and Babu Chandra 
Shekhar Banner jee), for the appellant. The Court below 
was wrong in holding that the suit was not maintainable. 
The cases referred to in the judgment of the Court below are 
all distinguishable. In the case of Keshavrani Dulavram v. 
Hanehhod Fakira (1), the mortgagee brought the suit on ihe 
subsequent mortgage;, this clearly could not be done under 
ihe law. The case of Dorasami v. \en katasesh ayya r (2) is 
also distinguishable on the ground that there the plaintiff 
held two mortgages, one of which was ,a simple mortgage, and 
the other a subsequent usufructuary mortgage; the suit 
was brought on the simple mortgage with the object of selling 
the mortgaged properties subject, to the lien on the usufruc- 
tuary mortgage; this the Court held the plaintiff could not 
do. In the present case there is no such prayer of selling 
ihe property subject to the later mortgage. The case of 
Bkagwan Das v. Bhawani (3) is similar to the Madras ease. 

Babu Kulwant Sahay , for the respondents, contended 
that the Court below was right in holding that the suit was 
not maintainable. Regard being had to section 85 of the 
Transfer of Property Act, the previous mortgagee is bound 
to make the subsequent mortgagee a party to the suit brought 
by him on his previous mortgage. The cases referred to by 
the learned Subordinate Judge support the contention that 
the -suit was not maintainable. The case of Nattu Krishnama 
Chariar v. Annan gar a Chariar (4) also supports me. 

(1) (1905) I. L. K, 30 Bom. 156. (3) (1903) I. L. R. 26 All. 14. 

(2) (1901) I. L. R. 25 Mad. JOS. (4) (1907) I. L. R. 30 Mad. 353. 
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Brett and Vincent JJ. The present appeal arises out 
of a suit brought by the plaintiff to enforce six mortgage 
bonds, all covering the same property, and also for redemp- 
tion of a prior mortgage held by* the defendants Nos. 2, 3 
and 4, covering only a portion of this property. It appears 
that the property, the .subject of these six mortgages, was a 
3 anna 4 dam share of village Satwaj appertaining to estate 
Ramporeteni. This share on a partition of the village being 
made by the Collector, was converted into a separate es- 
tate in 1903 or 1904. In consequence some of the earlier 
mortgages describe the property as a 3 annas 4 dam share of 
village Satwaj appertaining to estate Ramporeteni, while 
those of later dates describe it as 16 annas of estate Towji 
No. 693. The defendant No. 1, the mortgagor, did not dispute 
the mortgages or that the debts claimed thereunder were 
due from him, but he pleaded that the clause relating to 
compound interest was not enforceable as it was in the nature 
of a penalty. The defendants, Nos. 2 to 4, who* are the pur- 
chasers of a 1 anna 4 dam share out of the 3 anna 4 dam share 
of Monza Satwaj, really contested the suit, and they appear 
to have in their written statement raised every possible 
objection to the plaintiff’s claim, alleging even that the 
mortgages were collusive and that the mortgagor had no title 
to the property mortgaged. Both parties went into evidence 
to support their respective allegations and the Subordinate 
Judge has dealt with the case in a very careful judgment. In 
the first instance, he has considered the plea advanced by the 
defendant No. 1 that compound interest cannot be recovered, 
and has held that that plea has no substance, and that, under 
the terms of the mortgage-deeds, the plaintiff is entitled to re- 
cover compound interest. That finding is not disputed in 
this appeal as the defendant No. 1 has not appeared to 
contest the decision of the lower Court on that point. The 
Subordinate Judge has then dealt in detail with the objec- 
tions taken by the defendants Nos. 2 to 4 and has decided 
oil the issues raised on these points in favour of the plaintiff. 
In this appeal, the findings of the Subordinate Judge are 
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only disputed with reference to his conclusion on issue 
No. 9. His conclusions on the other issues have not been 
assailed. The learned Subordinate Judge, however, after 
deciding all those objections in the plaintiff’s favour held 
that the plaintiff's suit could not succeed, on the ground 
that, as the plaintiff had a seventh mortgage over the same 
property subsequent to the six mortgages on which the suit 
had been brought, therefore he was bound to sue on that 
mortgage in the present suit, and that, as bee had omitted 
to do so, the suit must fail. He accordingly dismissed the 
plaintiff's suit, but, holding that all the objections raised by 
the defendants were unsound, he ordered that the plaintiff 
should only pay one half the costs in the suit. 

The plaintiff has appealed and the main point in sup* 
port of the appeal which has been argued is, that the Lower 
Court was wrong in the view which it took that the plain- 
tiff’s suit was not maintainable by reason of the fact that 
he had not included in it his claim under the seventh and 
latest mortgage. On behalf of the respondents an objection 
has been taken to the findings of the Subordinate Judge on 
the 4th issue, that the defendants Nos. 2 to 4 are only entitled 
to be paid by the plaintiff in redemption of their mortgage 
on the 1 anna 4 dam share the sum of Rs. 1,000. 

The learned Subordinate Judge, in arriving at the con- 
clusion that the suit was not maintainable, relied on the fol- 
lowing cases. The first is the case of Keshavram Dulavram v. 
Ranehhod Fakira (1). In that case what was laid down was 
that where a mortgagee holds two mortgages on the same pro- 
perty executed by the same person he cannot maintain a suit 
to recover the sum due on the later mortgage only by sale of 
the poperty subject to the prior mortgage. In the present case, 
the plaintiff brought the suit on the prior mortgages to re- 
cover the mortgage debts due on them, and at the same time 
stated that he had a seventh mortgage but that he had not 
sued on it in that suit. He did not in his plaint a.sk for a 
decree for ihe sale of property covered by the six mortgages, 

(I) (1005) I f L. R. 30 Bom. 156. 
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subject to the later mortgage, and, in our opinion, lie would 
certainly not have been entitled to ask for any suck relief. 
All that be sought for in the suit was a decree on his six 
mortgage bonds for the recovery of the debts due under them 
by sale of the property mortgaged. This case, therefore, of 
the Bombay High Court on which the Subordinate Judge 
has relied ha-s, in our opinion, no bearing on the present 
case. In that case, the mortgagee sought to recover the sum 
due on the later mortgage by sale of the property subject 
to the prior mortgage and the learned Judges held that the 
mortgagee was not entitled to bring the property to sale in 
satisfaction of the later mortgage and at the same time to 
retain on the property the mortgage lien under the first 
mortgage. This is not what the mortgagee in the present 
suit seeks to do and the case therefore in question is no 
authority for the view which the learned Subordinate Judge 
has taken. 

The second case relied on is that of Dorammi v. 
Venlmtaseshayyar (1). That case is, however, entirely 
different from the present case. There the plaintiff, wbo was 
a simple mortgagee of certain land, also held a subsequent 
usufructuary mortgage over the same land, and he brought 
a. suit on the earlier mortgage with the object of selling the 
mortgage property subject to the lien under the usufructuary 
mortgage which would have entitled him to retain posses- 
sion of the property sold. The learned Judge held that 
the plaintiff w r as not entitled to bring a suit to enforce the. 
prior mortgage subject to the subsequent mortgage existing 
in his favour. In the present case, however, there is no 
prayer on behalf of the plaintiff for a decree for sale of the 
property under the six mortgages subject to the seventh 
mortgage. 

In the case of Bkagwan Das v. Bhawqni (2), on -which the 
learned Subordinate Judge also relies, the facts are similai 
to those in the case of Dorammi v. Vrnl’nfasesJiai/yar (1), 

(1) (1901) T. L. R. 25 Mad. IDS. (2) (1900) I. L. It. 20 All. 14. 
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already referred, to. There the plaintiff having- . several 
simple mortgages over the properties, and . an usufructuary 
•mortgage over one of them brought a suit to bring* to sale 
all the properties covered by the simple mortgages subject 
to the usufructuary mortgage held by him, and the learned 
. Judges held that he was mot entitled to bring such a suit. 
This, however, as we have already observed, is not the case 
.in the suit before us. 

In the case of Nattu Krishnama Chariar v. Annangara 
Chariar (1), the learned Judges distinctly stated in their 
judgment that there was nothing in law to prevent a plain- 
tiff from bringing a suit on a prior mortgage without re- 
ference to a subsequent mortgage held by him and' obtaining 
a. decree for sale of the mortgaged property in satisfaction 
of the first mortgage and free from the second mortgage. 
So far as we are able to judge from the pleadings this is what 
the plaintiff has asked in the present case. He has no doubt 
stated that lie holds a seventh mortgage on the property, 
but he has asked for the sale of the property in satisfaction 
of liis mortgage debt on the six prior mortgages and this 
sale, under the law, must be free from the subsequent 
mortgage. What effect the sale of this property in satisfac- 
tion his six prior mortgages will have on his right or power 
to recover under the seventh mortgage can only be determin- 
ed in a suit (supposing the plaintiff brings one) on the seventh 
mortgage. In our opinion, there is nothing in the law nor 
is there any authority to support the view taken by the 
learned Subordinate Judge that, when a plaintiff has seven 
mortgages on the same property, he is not entitled to bring 
a suit on the six earlier mortgages without joining in that 
suit his claim under the seventh mortgage. In our opinion, 
therefore, the finding of the Subordinate Judge in this point 
cannot be maintained and the ground on which he refused 
to decree the plaintiff’s suit can not be supported. 

We have now to consider the point taken on behalf 
of the respondents. It is urged that the Subordinate Judge 

(1) (1907) I. L. n. 30 Mad. 353. 
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was wrong in the view which he took that, in order 
to recover the mortgage of the defendants Nos. 2 to 4 on 
the 1 anna 4 dam share of Monza Satwaj, the plaintiff was 
only liable to pay the sum of Its. 1,000. It has been con- 
tended that the plaintiff ought to be directed to pay not only 
the sum of Its. 1,000, for which the defendants Nos. 2 to 4 
purchased the property on the 2nd October 1907, in satis- 
faction of their mortgage decree for Rs. 817, but also the 
sum of Rs. 621-1-3, the amount due to them from Jhamala 
Koer on account of a decree obtained against her in respect 
of sums paid by them for maintenance to Parbati Koer, the 
mother of Jaraala Koer. In support of this contention, the 
learned pleader for the respondents has invited our attention 
to the sale certificate obtained by his client on the 2nd 
October 1907. In that certificate all that is stated is that 
the share was put up to sale in satisfaction of a decree ob- 
tained by the defendants Nos. 2 to 4, and at the same time if 
was mentioned that those defendants had brought a, suit to 
recover Rs. 653-11-6, besides costs against the same judg- 
ment-debtor, which suit at the time of the sale was pending dis- 
posal. It is suggested that, in consequence of that recital 
in the certificate of sale, it must be held that the defendants 
Nos. 2 to 4, as they had to pay that sum on behalf of the 
original properties of the share, are entitled to recover it 
from the plaintiff as a mortgage or charge on that share. 
The learned Subordinate Judge has held that the defendants 

Nos. 2 to 4 are not entitled to recover that additional sum 

and we think that the view which he has taken is correct. 
In the first place, there is nothing to show whether that debt 
was a mortgage debt or not, and in the second place, as the 
learned Subordinate Judge has pointed out, all that the 
decree would have given the defendants was a right to sell 

the property over again in order to recover the debt. In 

these circumstances, we think that the learned Subordinate 
Judge was right in holding that, in the present suit, he 
could not direct that the plaintiff should redeem the mortgage 
of the defendants Nos. 2 to 4 by paying that sum of Rs. 
621-1-3 in addition to the sum of Rs. 1,000. 
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The result, therefore, is that we set aside the judgment 
and decree of the lower Court, and, as we hold, differing from 
that Court, that the plaintiff’s suit was maintainable, we 
direct that an account be taken of the amount due to the 
plaintiff on his six mortgages, and that a decree be passed 
to the effect that, if that amount be not paid within six 
months from the date of the preparation of the decree, the 
mortgaged property will be liable to be sold. The plaintiff 
will also be bound to pay to the defendants Nos. 2 to 4 the 
sum of Rs. 1,000 due to them, and, if that sum be paid within 
the time aforesaid, the mortgaged property will be sold in 
satisfaction of the amount due to the plaintiff under his 
mortgage decrees plus the amount paid by him for redemp- 
tion to the defendants Nos. 2 to 4. If the sum of Rs. 1,000 
be not paid by the plaintiff within the time stated, the share 
of 1 anna 4 dams purchased by defendants Nos. 2 to 4 will 
be expected from sale, and the plaintiff will be entitled to 
recover his mortgage debt by sale only of the 3 annas 4 dams 
share less the 1 anna 4 dams share of the defendants Nos. 2 
to 4. 

The plaintiff -appellant is entitled to recover his costs of 
his appeal from the defendants Nos. 2 to 4 and of the Lower 
Court from all the defendants. Such costs will be added to 
the mortgage security. 
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Appeal allowed . 
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CRIMINAL REVISION. 


Before Mr . Justice I). Chatter fee and Mr. Justice Teunon. 

HAIM CHARAN GORAIT. 

v. 

GIRISH CHANDRA SADHTTKHAN.* 

Magistrate , 'power of- -Order to police to take possession of account books the subject 
of an offence without summons to produce or search warrant issued— Legality 
of order— Reference of case after local investigation to a Magistrate for 
inquiry and report — Irregularity— Quashing pending proceedings — Criminal 
Procedure Code (Act V of 1898), ss. 9h, 96, 192, 202,— Valuable security— 
Title page of account book containing names and shares of the partners signed 
by them— Penal Code ( Act XLV of 1860), s. SO. 

A Magistrate may, on taking cognizance of a complaint, issue 
either a summons under s. 94 or a search warrant under s. 96 of the 
Criminal Procedure Code, hut is not competent to pass an order 
directing the police to take possession of account books forming the 
subject of the charge. 

If the Magistrate, after first having examined the complainant 
under s. 200, is not satisfied that process should issue, he can, under 
s. 202, either hold an inquiry and take evidence himself, or direct a 
4 ‘local investigation” by a subordinate officer. After ordering a police 
investigation, he may, if dissatisfied with the materials, personally make 
a further inquiry and take evidence, or direct a further “local investi- 
gation,” but not an inquiry and report by another Magistrate. If he 
thinks it proper to send the case to a Magistrate for inquiry, other than 
a “local investigation,” he should transfer it under s. 192 to the latter 
for disposal, and not for a report. 

Where the complainant made no specific allegations of facts in 
the complaint, but stated in his examination on investigation under 
s. 202 that when the jahda books were first opened, the title 
pages contained the name of his son as a partner, and that he later 
discovered that a substitution of pages had been made showing the 
name of his father-in-law as a partner, and the statements in the com- 
plaint and such examination were not consistent as to the names 
originally entered, and he was contradicted by his only witness in several 
particulars, and his story was not supported by the original deed of 
partnership or the payment of the contributions, it was held that 
the proceedings must be quashed as the materials before the Magis- 
trate disclosed no offence. 

^Criminal Revision, No. 835 of 1910, against the order of D. Swin- 
hoe, Officiating Chief Presidency Magistrate of Calcutta, dated June 
7, 191Q, 
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Jagat Chandra, Muzumdar v. Queen-Empress ( 1), Ghoa Lai Dass v. 

A nant Per shad Misser (2) and Ghandi Per shad v. Abdur Paha man 
(3), referred to. 

Mumble* A title page in an account book containing the names of 
the partners and the amount of the capital contributed by each is, if 
signed by them, a “valuable security” within s. 30 of the Penal Code. 

Chandra 

On the 3rd February 1910, tiirish Chandra Sadhukhan Sadhukhan. 
tiled a complaint on behalf of his minor son, Nagendra Nath 
Sadhukhan, and two daughters before the Chief Presidency 
Magistrate alleging that his wife, Panna Moyee Dassee, the 
daughter of Hari Pass Sadhukhan, entered into a partner- 
ship with the accused, Hari Charan Gorait, and Basant Kumar 
Sadhukhan, and with Uma Churn Sadhukhan, the deceased 
father of the accused Khetter Mohun Sadhukhan, in a mustard 
oil business, and invested Rs. 14,000 therein becoming a as. 
co-sharer; that after her death her son and two daughters be- 
came partners as her heirs, and their names were entered as 
such in the title pages of all the partnership books of account ; 
that during the lifetime of Hari Hass, viz., up to November 
or Heeembe'r 1909, the accused did not tamper with the Mata 
books of the business or deny him inspection of them, but that 
they had now in collusion with the maternal uncles of Johur 
Lai, the son of Hari Dass, combined and conspired fraudulent- 
ly to cause injury to his own minor children by tampering 
with the books, and had already tampered with some of them 
and were busy tampering with the rest of them. The Chief 
Presidency Magistrate, after examining the complainant, 
endorsed the following order on the complaint : — “C Town to 
inquire and report and take possession of the Mata books.” 

The local police thereupon seized all the books of account and 
the Sub-Inspector . submitted a report, on the 7th instant, to 
the effect that the papers and the books of the firm showed 
that Nagendra had a share in the business, and that the jabda 
for 1314 B.S. had the appearance of being tampered with. 


69 


1910 


Hari 

Charan 

Gorait 

v. 

Girish 


(1) (1899) I. L. R. 26 Calc. 786. (2) (1897) I. L. R. 23 Calc. 233. 

(3) (1894) I. L. R. 22 Calc. 131. 
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Tlie Chief Presidency Magistrate then ordered Rabu Moni Lai 
Bunnerjee, an Honorary Presidency Magistrate, on the 18th 
March, to hold an inquiry and submit a report. The latter, 
after examining the complainant, one Panch Kouri Sadhu- 
khan and two police officers, sent up a report, under s. 202 
of the Criminal Procedure Code, on the 6th June, stating 
that the charge was not entirely devoid of foundation and 
that, at any rate, the prosecution had made out a primd 
facie case under s. 477 of the Penal Code. The Chief Pre- 
sidency Magistrate then issued summonses on the accused, 
the next day, under s. 477, I. P. C., whereupon the accused 
moved the High Court and obtained the present rule. 

The complainant’s case, as disclosed in the counter 
affidavit to the High Court, was that his wife Panna Moyee 
received a gift of Rs. 14,000 from her father on behalf of 
her son Nagendra, and invested the amount in the latter’s 
name as a partner; that the agreement of the 11th April, 
1907, referred to below, was not genuine; that on the 5th 
Baisak 1314, when the account books were opened, the first 
page of the jabda contained the name of Nagendra as 
a partner, which was fraudulently altered to that of Hari 
Dass, and that this was the matter he had complained of 
in the Police Court. The accused in their application to the 
High Court alleged that, on the 11th April 1907, a 
deed of partnership was entered into between Hari Dass, 
lima Cliaran, Hari Charan Gorait and Basant Kumar, the first- 
three of whom subscribed Rs. 14,000 each, and the fourth 
Rs. 8,000; that the title page of the jabda, for 1314, opened 
on the 5th Baisak 1314, contained their names and specific- 
ation of their shares in the business; that in Chaitra 1314, 
the name of Nagendra was substituted ben a mi for Hari Dass; 
that Hari Dass died on the 31st October 1909, and that his 
heir Johur Lall was thereupon entered as a partner. They 
also alleged that neither Panna, who died in Bhadra 1314, 
nor her son or daughters ever had a share in the business. 

Mr. A. Chandhuri (with him Balm Manindra Nath 
BhattacJiarji), for the petitioner. 
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Mr. Asghur (with him Baba Jnanendra Nath Sarkar), 
for the opposite party. 

Cur. adv. vult. 

Chatteejee and Teunon JJ. I 21 this case a rule 
issued calling upon the Chief Presidency Magistrate to show 
cause why certain proceedings should not be quashed on the Chandra 
ground that the materials before him did not disclose any 
offence within section 477 of the Indian Penal Code; that 
the sending of the case to the Honorary Magistrate was 
without jurisdiction, and that under the circumstances the 
order for seizure of the books ought not to have been made. 

The facts are that, on the 3rd of February, one Girish 
Chandra Sadhukkan acting professedly on behalf of his minor 
son, Nagendra Nath Sadkukhan, and two infant daughters, 
made to the Chief Presidency Magistrate a complaint to the 
effect that in Baisak 1314, corresponding with April 1907, 
his wife Panna Moyee Hassee had entered into partnership 
wdth the three accused, that on her death her interest had 
devolved upon her children, and that on the death of her 
father, one Hari Hass Sadkukhan, in Aghran, that is Novera- 
ber-Hecember 1909, the three accused acting in the interests 
of Hari Hass’ son Johur Lai had fraudulently tampered with 
the account books of the partnership business. 

In accordance with the prayer of the petition the Chief 
Presidency Magistrate on this complaint directed the Town 
Police “to inquire and report and to take possession of the 
Jchata books” meaning thereby the jabda (or day books) 
and the Jchatians (or ledgers) for the years 1314 and 1315. 

The investigating police officer submitted his report on the 
7th of February. 

Thereafter, on the 18th of March, being apparently not 
satisfied with this report, the Magistrate next referred the 
case to an Honorary Magistrate for further enquiry and re- 
port. The Honorary Magistrate examined the complainant 
and his three witnesses, viz., one Panch Kouri Sadhukhan and 
two police officers, and, on the 6th June, reported that the 
charge was not “utterly devoid of foundation.” 
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On this report, on the 7th of June, the Chief Presidency 
Magistrate directed the issue of process for the attendance 
of the accused to answer a charge under section 477 of the 
Indian Penal Code. It is against this order that the pre- 
sent rule is directed. 

On behalf of the petitioners tw r o objections, which may 
be described as preliminary objections, are taken to the 
procedure adopted by the Chief Presidency Magistrate. It 
is contended in the .first place that the order upon the police 
to take possession of the account books of the firm is illegal 
It is. not disputed that this contention is well founded, and 
it is clear that, if the Chief Presidency Magistrate considered 
that the production of the account books was necessary, he 
should have issued either a summons to p induce under the 
provisions of section 94, of . the Criminal Procedure Code, or a 
search warrant under the provisions of section 90. Beyond 
observing that, if the regular procedure had been followed, 
it is probable that the parties would have been spared the 
inconvenience caused by the seizure of the account books for 
the current year, 1*310, we need not refer to this matter 
further. 

In the next place it is contended that the order of the 
18tli of March directing a Subordinate Magistrate to enquire 
and report is one not authorised by; law. This also is a 
proposition that cannot be disputed. If, having first examin- 
ed the complainant under the provisions of section 200 of 
the Code of Criminal Procedure, the Magistrate was not 
satisfied that the case was one in which process should issue, 
he was competent, under section 202, either to hold an inquiry 
and decide the matter upon evidence taken by himself, or 
to direct the making of a “local investigation 5 - by some Sub- 
ordinate officer. Having directed such an investigation by 
a police officer, and having considered the result thereof, it 
was still open to him, in our opinion, if dissatisfied with the 
materials obtained, to direct a further local investigation or 
personally to make further inquiry and take evidence in the 
case. But if he thought proper to refer the case to some 
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oilier Magistrate for an inquiry, other . than a local investi- 1910 
gation, he should, in our opinion, have transferred the ease 
under section 192 of the Criminal Procedure Code to - such Chakan 

Magistrate not for report but for disposal. Gorait 


But no application having been made to this Court „ 
against the order of the 18th March, though we are sen- Chandra 
sible that, as the result of the delays flowing -from this Sadhukhan. 
order, the parties in this case have been seriously harassed, 
we are not of opinion that by reason of this intermediate 
irregularity we should set aside the regular proceedings ini- 
tiated by the order of the 7th of June. 

This brings us to the substantial question involved in the 
rule, namely, whether on the materials before the Magistrate 
this prosecution should be permitted to continue. 

In the first place, it may be observed that in his petition 
the complainant made no specific allegation, but that under 
examination by the Honorary Magistrate his complaint re- 
solved itself into this, that when the jabda or day books of 
1314 and 1315 were opened the title pages prefixed to . those 
'■books' showed the name of Nagendra Nath Sadhukkan as one 
of the four partners, and that after a short absence from the 
place of business he, on the 20th Magli, Ac., the 2nd of 
February 1910, discovered that for the original title-pages 
had been substituted title pages containing not the name of 
Nagendra but in place thereof the name of Hari Hass. 

As at present advised we are not prepared to say that a 
title page containing the names of the several partners and 
showing the amount of capital contributed by each, if signed 
by the partners, would not be a “valuable security” -within the 
meaning of section 30 of the Indian Penal Code, but neither 
the complainant nor his witness Panch Eouri say that the title 
pages in question were so signed. 

But on behalf of the complainant it is urged that it is 
open to a Magistrate, at any stage of the proceedings, to alter 
or modify the charge, and it has been suggested that the sub- 
stitution of the title pages, if established, may constitute, if 
not the offence punishable under section 477, yet some other 
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offence punishable under some other section of the Code, for 
instance, the offence of fabricating false evidence. 

We have, therefore, thought it necessary to examine 
more closely the materials on which the Magistrate’s order 
is based. 

As we have already stated the complaint contains no 
specific allegation, yet if the complainant made the discovery 
he speaks of on the 2nd of February there is no apparent 
reason why in his petition of the 3rd of February he should 
not have made a clear statement on the point. 

Further, while the petition states or implies that the 
name originally entered in the books was Panna Moyee’ s, 
and that on her death (in 1314) the names of her three children 
were substituted, in their statement to the Honorary Magis- 
trate both the complainant and his one witness* Punch Eouri 
ignore the two daughters. The witness Punch Kouri again, 
the only witness whom the complainant was able to produce, 
contradicts him in several particulars. 

The deed of partnership shows that Hari Dass was one 
of the four original partners, and the accused explain that 
the subsequent substitution in the books of the name of 
Nagendra, who is a boy of four, was a mere benami trans- 
action. Thus the real question in dispute between the 
parties is whether Hari Dass’ share lias devolved upon his 
son Johur Lai or was transferred to liis daughter Panna 
Moyee or to her son Nagendra. 

The complainant admits that the sum. in question, Its. 
14,000, was contributed by Hari Dass, and says Hari Dass 
made a gift of this sum to Panna Moyee or to her son 
Nagendra. But in support of this he can point to 
nothing but the substitution of names. In this state of facts, 
though we are fully alive to- the danger of interfering 
with cases while they are still pending in the Subordinate 
Courts, we think that this case falls substantially within the 
rule laid down in the cases of Jar/ at Chandra M ozumdar v. 
Queen Empress (1), Clwa Lai Dass v. An ant Per shad Mistier 
(2), and Chanda Per shad v. Abdur Rahman (I h and that no 
(1) (1899) I. L. R. 26 Calc. 786. <2} (1897) I. L. R. 25 Calc. 2,33. 
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useful purpose would be served by tlie continuance of these 
proceedings. We, therefore, set aside the order of the 7th of 
June, and direct that this prosecution be quashed. 

E. h. m. Rule absolute . 
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Before Mr. Justice Harington , Mr. J ustice Mookerjee and 
Mr. Justice Teunon. 

SURENDRA NATH GHOSE 
v. 

EMPEROR.* 


1910 
Aug. 12. 


Forgery —Making a false document—" Dishonesty or fraudulently meaning of — 
Alteration of document in a material part thereof— Affixing one's signature to 
document not required by law to be attested after execution and registration — 
Using a forged document — Penal Code (Act XLV of 1S60), ss. 2 If, 25, 563, 565, 
and 571. 

Where the accused affixed his signature to a kabuliat, which was 
not required by law to be attested by witnesses, after its execution 
and registration, below the names of the attesting witnesses but with- 
out putting a date or alleging actual presence at the time of its 
execution : 

Held , that such act did not fall within the first clause of s. 464 of 
the Penal Code inasmuch as, although it may have increased the 
apparent evidence of its genuineness, it was not done 6 ‘dishonestly’ 1 
or “fraudulently” within ss. 24 and 25; and further that it did not 
justify the inference that he intended it to be believed that the docu- 
ment was made or signed at a time when he knew it was not made or 
signed, but was consistent with the hypothesis that he intended it to 
be believed that he would be able, if called as a witness, to prove its 
genuineness. 

The expression “ intent to defraud ” implies conduct coupled with 
an intention to deceive and thereby to injure. The word u defraudP 
involves two conceptions, viz., deceit and injury to the person deceived, 
that is, an infringement of some legal right possessed by him, but 
not necessarily deprivation of property. 


* Criminal Appeal, No. 345 of 1910, against the order of L. Palit, 
Sessions Judge, Jessore, dated March 25, 1910. 
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1910 Queen-Empress v. Muhammad Saeed Khan (1), Queen-Empress v. 

Abbas All (2), Abdul Rajah v. Queen-Empress (3) and Re</. v. Toshack 
Suren dba (4) referred to: 

Nath Held , further, that the interpolation of the name of a witness as 

Ghose an attestor subsequent to 1 the execution of a document which need not 

v. be attested, is not a material alteration thereof within the second clause 

Emperor, of s. 464. 

Mohesh Ohunder Chatter jee v. Kamini Kumar i Labia (5), Venkatesh 
■ Frabhu v. Baba Subraya (6), Yazeer AU v. Surya Narain (7), State 
v. Gherkin (S), Blackwell v. Lane (9) approved of. 

Buffet v. Bank of England (10) and Reg. v. Asplin (11) explained 
and distinguished. 

Sitaram Krishna v. JDaji Levaji (12) dissented from. 

The test of the materiality of an alteration in a document is not an 
addition stating a falsehood made expressly or by implication in order 
to increase the apparent evidence of its genuineness, but one which 
alters the legal identity or character of the instrument either in its 
terms or in the relation of the parties to it. 

The appellant was tried before the Sessions Judge of 
Jessore with ,a jury on two charges under section 471 of the 
Penal Code, and convicted and sentenced thereunder, on the 
25th March 1910, to two years’ rigorous imprisonment on each 
charge, the sentences being concurrent. 

It appeared that in the course of a proceeding under 
s. 145 of the Criminal Procedure Code, in which the appellant 
was one of the first party, he filed, in the Court of the Sub - 
divisional Magistrate of Jhenida, two raiyati kabuliats, on the 
4th July 1909, which were made exhibits on the 4th August 
following, each containing, among* other signatures under the 
heading* of ishadi or attesting witnesses, his own name in a 
corner of the document. There was, however, no date entered 
and no direct allegation made that the appellant was present 
at their execution. The kabuliats were genuine documents, but 
did not bear the appellant’s name when executed on the 15th 

• (1) (1898) I,L. R. 21 All. 113. (7) (1891) 1 Mad. L. J. 388. 

(2) (1896) I. L. R. 25 Calc. 512. (8) (1847) 7 Iredell. N. 0. 206. 

(3) (1895) P. R. Cr. 2. (9) (1838) 4 Dev. and Rat. 113: 

(4) (1849) 4 Cox. C. C. 38. 32 Am. Dee. 675. 

'*) (1885) I. L. R. 12 Calc. 313. (10) (1882) 9 Q. B. D. 555. 

(6) (1890) I. L. R, 15 Bom. 44. (11) (1873) 12 Cox. O. C. 391. 

(12) (1883) I. L. R, 7 Bom. 418. 
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March and 3rd April 1898, and registered on the 15th April of 1910 
the same year. On the 1st September 1909, certified copies guE ^" DKA 
of the kabuliats were obtained from the Registration Office ^ath 
which did not bear the appellant's signature. When these Ghqse 
copies were compared with the kabuliats filed in Court it was _ ‘ v * 
observed that the corners of the latter, where the appellant s 
signature had been written, were torn out. It was alleged by 
the prosecution that at some period between the police in- 
vestigation which led to the s. 145 case and the hearing 
before the Magistrate, the accused had signed the kabuliats 
with the intent that it should be believed that he had witnes- 
sed their execution. 

The appeal was first heard by Harington and Teunon JJ., 
and ilieir Lordships differed in opinion. The dissentient judg- 
ments were as follows : 

Harington J. This is an appeal preferred by one .Sur- 
endra Nath Chose against the conviction and sentence passed 
on him under section 471 of the Indian Penal Code, on his 
trial before the learned Sessions Judge of Jessore and a jury. 

On the facts it appears that the appellant, in the course 
of a proceeding under section 145, produced and filed two 
kabuliats. Each kabuliat had written in one corner of it the 
appellant/ s name, and there is evidence that it was written 
in the appellant's hand. 

The kabuliats were genuine documents. It was the case 
for the Crown that, between the time of the police investiga- 
tion which resulted in the section 145 proceedings and the 
hearing before the Magistrate, the appellant placed his name 
on the document with the intent that it should be believed he 
had witnessed the document, and that, it is said, makes the 
document a forged document and brings him within the pro- 
visions of s. 471. 

Before the trial the corners of the documents where the 
name had been written had been torn off: but it is conceded 
that nothing but the name appeared, and there was no date, 
and no allegation that the writer had been present at the 
execution of the document, 
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First it is contended for the Crown that in writing his 
name on the document the appellant had made it to appear 
that he was a witness to the execution of the document, which 
he was not, and so had “fradulently altered the document in 
a material part thereof/’ and had thus made a false document 
within the second clause of section 464. 

I do not agree with this contention. First the document 
was not required by law to be attested, so that, even if the 
placing of the appellant’s signature on the document can be 
regarded as a statement that he has attested the document, 
even then I think he' could not be said to have altered the 
document “in a material part thereof.” 

The document remained precisely the same : the addition of 
the appellant’s name did not affect or vary the contract be- 
tween the parties expressed in the kabuliats, and whether the 
appellant’s name, or any one else's name were written in the 
corner or not, the document would be just as much binding 
between the parties, and just as much proveahle in a Court of 
Law. 

The respondent relied on the case of flitaram Krishna v. 
Daji Devaji (1), but that case which professed to follow Buff el 
v. Bank of England (2), has been expressly dissented from in 
the later case of Venkatesk Prabhu v. Bah a Ruhr ay a (3), and 
Mohesh Chunder Chatter jee v. Kamini Kumari Dabia (4). 
The latter case is a direct authority for the proposition that 
the interpolation of the name of a witness in a document which 
need not be attested is not a material alteration which would 
make the instrument void. With that case I agree: and in 
my view an alteration, which does not purport to affect the 
terms of the contract, or its identity or its validity, is not an 
alteration in a material part thereof. 

In fluff el v. Bank of England (2), the question was 
whether the 1 alteration of the number of a Rank of England 
note was a material alteration : it was decided that it was. 
Rut, as is explained by Wilson J., in Mohesh Chunder 

(Id (1883) I. L. R. 7 Bom. 418. (3) (1890) I. L. R. 15 Bom. 44. 

(2) (1882) 9 Q. B. X). 555. (4) (1885) I. L. R. 12 Calc. 313. 
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C hatter jee v. Kamini Kumari Dabia (1), the decision turned 
on the fact that a Rank of England note is not a mere contract 
but is a part of the currency of the realm, and that the 
number was qua the currency of the realm a very material 
part of the note. 

Next, it may be said that the signature of the appellant 
alone is a “document” within the definition of the Indian Penal 
Code, and that, being placed below the word “witnesses” on 
the document, it amounts to a statement that the appellant 
witnessed the execution of the kabuliat, and that if this be 
so, this signature is a false document, and the false docu- 
ment having been made to support a claim under section 145, 
the appellant has committed forgery as defined by section 463, 
and in using the document has brought himself within the 
provisions of section 471. 

For the purpose of Chapter XVIII of the Indian Penal 
Code an explanation of the expression “making a false docu- 
ment” is to be found in section 464. Under the first clause 
of that section, a man makes a false document wdio makes or 
signs a document (i) intending it to be believed that it was 
made, signed or executed by, or by the authority of, some 
person by whom, or by whose authority, he knows it was not 
made or signed, or (ii) if he makes it with the intent that it 
shall be believed that it was made or signed at a time when 
he knows it was not so made or so signed. As to the first 
clause, no question arises in this case, because the appellant 
wrote his own name. But as to the second clause, the fact 
that the appellant wrote his own name on the document even 
as a witness does not in my view justify the inference that he 
intended it to be believed that the document was made, or his 
signature put, at a time when he knew it was not made or 
signed so as to bring the case within the second sub-clause 
of section 464. 

The document in question is a Bengali kabuliat. JSTo 
date is appended to the signature of the appellant, nor is 
there any statement that the appellant was present when the 
document was executed. 

(1) (1885) I L. B, 12 Calc. 813. 
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1910 Having regard to tlie nature of the document, the only 

intention which, I think, can be legitimately inferred from the 
P^ ac * n 8> b y the appellant of his name on tlie document is the 
Ghose intention that it should be believed that, if he were called into 

v. the witness-box, he would be able to prove the genuineness of 

Emperor. ^} le kabuliat. That might be by having been present either 
Harington at the execution or on some occasion subsequent to the execu- 

J. tion when the person to be bound by the kabuliat had 

acknowdedged the genuineness of his signature and that he 
had executed the document. 

No doubt if the appellant came into the box and swore 
falsely that he had been present at the execution, or that the 
execution had bee# admitted in his presence, lie would be 
liable to be convicted and punished for the crime of perjury. 
But if the only intention which can be legitimately inferred 
is the intent to induce a false belief that be could prove the 
document when examined as a witness, then I think he has not 
made a false document within the provisions of section 464 of 
the Indian Penal Code, because such an intention does not fall 
under any sub-clause of that section. Then if he has not 
made a false document within that section the conviction 
under section 471 of the Indian Penal Code cannot stand. 

In my opinion the Judge in this ease has misdirected 
the Jury. He should have told, them that the interpolation 
of the appellant’s name as a witness, assuming that they 
were prepared to find that the appellant had interpolated his 
name, was not an alteration of the document in a materia! 
particular within the provisions of section 464, sub-section 
(2). And further, I think he should have directed them that 
there was no evidence on which they could find an intent 
other than an intent that it should be believed that the ac- 
cused was able, if called as a witness, to prove the docu- 
ment, and that, however dishonest that intent, it did not 
come within section 464 so as to make the document a 
“ false document” within that section. 

The result is, I think, that there ought to have been an 
acquittal in this case, and that the conviction was brought 
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about by a misdirection of the jury on this point. I, there- 
fore, consider that the appeal should be allowed, the con- 
viction and sentence set aside, and the prisoner acquitted. 


* 


? 


i 



Teunon J. In this case it appears that in proceedings 
under section 145 of tlie Criminal Procedure Code, in tlie Court 
of the Sub -divisional Magistrate of Jhenida, the present appel- 
lant, who was one of the first party to the said proceedings, 
produced and used two documents. The documents, two kabu- 
liats, were filed on behalf of the first party on the 4th of 
July and were made exhibits on the 4th of August 1909. 

When produced and used, below the word <c ishadi,” that 
is, “attesting witnesses/ 5 the documents contained, with other 
signatures, the signature of the appellant. vSuspicion hav- 
ing been aroused, the second party to the section 145 proceed- 
ings obtained from the Registration Office certified copies of 
the two documents, and in neither of these copies does the 
signature of the appellant appear. 

The copies were produced in Court on the 1st September 
1909, and when the two kabuliats were thereupon examined, 
it was found that in each of them the portion containing 
the signature of the appellant had been removed. 

The appellant’s prosecution was thereupon directed, and 
the committing Magistrate, being of opinion that at some 
period subsequent to the execution and registration of the 
documents the signature of the appellant had been dishonest- 
ly or fraudulently inserted as the signature of a witness 
who had attested the execution of the documents, committed 
him to take his trial on two charges under section 471 read 
with section 465 of the Indian Penal Code, i.e of dishonestly 
or fraudulently using as genuine a document which he knew 
to be forged. 

He was tried by the learned Sessions Judge of Jessore 
with the aid of a jury, and has been convicted on both charges, 
and sentenced on each charge to two years’ rigorous imprison- 
ment, the sentences to run concurrently. Hence this appeal. 
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Tlie kabuliats in question are documents which in law 
do not require attestation, and in the appeal the one con 
tention on behalf of the appellant is that the names or sig- 
natures of the attesting witnesses are not a material part 
of the document, and that, therefore, the fraudulent insertion 
or addition of a signature purporting to be the signature of an 
attesting witness does not constitute the making of a false 
document within the meaning of section 464 of the Indian 
Penal Code. 

This contention has reference to the second clause of 
section 464 which in substance provides that a person is 
said to make a false document when lie fraudulently makes 
an alteration in any material part thereof. 

In support of this contention reliance is placed on the 
cases of Moliesh Chunder Chatter jee v. K a mini Kumari Dalria 
(1), and Venhatesh Prdbku v. Baba Subraya (2). In these 
cases, in suits brought by one party to a contract against the 
other party thereto, it was held, and no doubt correctly held, 
that in the case of instruments which do not require attesta- 
tion, the unauthorised addition of a name or names to those of 
the attesting witnesses was not an alteration so material as 
to vitiate the instrument and render the contract contained 
therein unenforceable. 

The reply of the Crown to the appellant’s contention is 
two-fold. In the first place it is urged that though a fraudu- 
lent addition to the names of the attesting witnesses may 
not vitiate the instrument as between the parties thereto, 
yet when the document is used against a third person for 
an ulterior purpose, as in this case, to prove possession 
of a certain parcel of land, the names of the attesting wit- 
nesses, that is, the apparent evidence of the genuineness of 
the document is a material part thereof, and an alteration 
which goes to increase that apparent evidence is a material 
alteration. 

In the second place reference is made to the first clause 
of section 464 which provides that when a person fraudulently 
(1) (1885) I. L. B, 12 Gale 313. (2) (1890) T. L. B, 15 Bom. 44, 
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makes . a part of a document with, the intention of causing 1910 

it to be believed that such part was made at a time at 

SUBENDRA 

which the maker knew that the said part was not made, Nath 
such person is said to make a false document. Ghose 

It is then urged that the signature of the appellant, ^ M p ER0E 
even if not a material part, is still a part of the document 
placed before the Magistrate holding the enquiry under sec- Trvnon J. 
tion 145 of the Criminal Procedure Code, and that the jury 
by their verdict have found that the signature was 
fraudulently made and made with the intention of causing* 
it to be believed that it was made at a time at which the 
maker knew it was not made. It is thus contended that the 
making of a false document within the meaning of the first 
clause of section 464 has been established. 

In deciding between these conflicting contentions, we 
must, I am of opinion, refer in the first place, to the de- 
finition of 4 4 document 55 contained in section 29 of the Indian 
Penal Code and in the two Explanations appended to that 
section. 

The portion of the definition material for the purposes 
of this case runs as follows: — 4 4 The word 4 document 5 denotes 
any matter expressed. . . .upon any substance by means 

of letters intended to be used or which may be 

used as evidence of that matter. 5 5 

The first Explanation then says that- it is immaterial 
whether the evidence is intended for, or may be used in, a 
Court of Justice or not, and the second Explanation provides 
that in determining what has in fact been expressed refer- 
ence may be made to usage. 

Section 30 of the Indian Penal Code then defines what 
documents are to be considered valuable securities, and it 
may be here observed that to forge a valuable security, or 
to dishonestly use as genuine a valuable security known to 
be forged are aggravated offences punishable under section 
467 or section 471 read with section 467 of the Code : an 
alteration affecting the contract or altering the character of 
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the instrument, other conditions being satisfied, would bring* 
the offender within the scope of section 467. 

But here we are not concerned, it seems to me, with the 
kabuliat as a valuable security or with the question whether 
the alteration made, invalidates the contract as between 
the parties thereto. We are concerned with the kabuliat 
as a document going to prove possession as against a third 
person, and for this purpose I am of opinion that the names 
of the attesting witnesses, that is, the apparent evidence 
of its genuineness, form a portion of the document as im- 
portant as any other, and that this portion is a material part 
of the document within the meaning and for the purposes 
of the second clause of section 464 of the Indian Penal Code. 

I am, therefore, of opinion that, the contention of the 
appellant fails, that the first contention of the Crown is 
well-founded, and that the fraudulent addition of the name 
or signature of the appellant to those of the attesting wit- 
nesses constitutes the making of a false document within the 
meaning of the second clause of section 464. 

With respect to the second contention of the Crown it 
is not disputed that, whether a material or immaterial 
part, the signature of the appellant, though no part of the 
document originally executed, was a part of the document 
presented to the Magistrate in the section 145 proceedings. 

In order then to determine whether the conviction can 
be upheld with reference to the first clause of section 464, 
that is, to determine whether the signature was fraudulently 
^ made with the intention of causing it to be believed that it 
was made at an anterior date, we have next in my opinion 
to ascertain what facts have been found by the jury in ar- 
riving at their verdict of guilty, and for this purpose we 
must refer to the charge delivered by the learned Sessions 
Judge. 

The portions of the charge material to the contentions 
before us are as follows : — 

“The case for the prosecution is that a certain name 
was falsely inserted in the two documents among the names 
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of the witnesses to the execution of those documents. The 1S1G 
question is whether that constitutes forgery. ..... If the 


purpose was to deceive the Court into believing that the -^ ATH 
person whose name was inserted as an attesting witness w r as Ghose 
really ail attesting witness, then the act was a fraudulent ^ v* 

one, and the insertion of that name was an act done fradu- 

lently. The jury may take it from me .... . that such in- ^ EUN0N 
sertion would be the making of a false document, and if the 
object was to support a claim or title, or with intent that fraud 
may be committed, the act was forgery. As already remark- 
ed, if the insertion of the name was done with the object of 
deceiving the Court as to who were the attesting witnesses, 
then the act was done fraudulently, with intent to commit 
fraud or that fraud may be committed. If then the jury 
found that the name in question was subsequently inserted 
for the purpose of deceiving the Magistrate who was trying 
the case under section 145 of the Criminal Procedure Code 
into believing that that person was a witness present at the 
execution of the document and that he actually attested it, 
then the act of such insertion amounted to forgery. In 
dealing with the question as to what such insertion meant, 
the jury must first consider whether there was any sucii 
insertion. 55 

The learned Sessions Judge then proceeded to invite the 
attention of the jury to the evidence, for instance (i) the evi- 
dence going to show that when produced the documents were 
intact, and that the portions now removed contained what pur- 
ported to be the signature of the appellant, (it) the certified 
copies obtained from the Registration Office, going to show 
that at the time of the registration the name of the appellant 
did not appear on either document, (in) the general evidence 
given by the three prosecution witnesses one of whom, for in- 
stance, says that -when the documents were produced in the 
course of the police investigation into the matter which led to 
the section 145 proceedings, they did not contain the signature 
of the appellant, and that the signature of the appellant found 
on the documents when produced before the Magistrate was 
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i ii the appellant's own handwriting, and (iv) the statement of 
the appellant in which he says first that his name was not on 
the documents, next that lie did not see the name, then in 
answer to a further question says that when the documents 
were produced by him they were intact, and next says that he 
does not recollect, and finally declines to make any further 
statement or offer any further explanation. 

It cannot be said that the learned Sessions Judge’s charge 
is particularly well arranged, but taking it as a whole, I am of 
opinion that in arriving at their verdict of guilty the jury 
must be held to have come to the following findings : — (/■) 
That the name or signature of the appellant was in fact 
added or interpolated at some period subsequent to the re- 
gistration of the documents, (ii) that the addition or inter- 
polation was fraudulently made -with the intention of deceiv- 
ing the Magistrate into the erroneous belief that the aj>pel- 
lant had in fact been present at the execution of the docu- 
ments and had thereupon affixed his signature as an attesting 
witness, and (in) that the addition or interpolation was made 
with the object of supporting a claim or title or with intent 
that fraud might be committed. On these findings I am f 
opinion that the fraudulent making of a part of a document 
(i-e.j the signature of the appellant) with the intention of 
causing it to be believed that such part was made at a long 
anterior date has been established. 

But my learned brother is of opinion that the materials 
before the learned Sessions Judge did not justify him leaving 
it open to the jury to come to the second of the three findings 
set out above. 

On this point the materials before the Judge were the 
matters to which, as I have indicated, he invited the jury’s 
attention, and more particularly (i) the position of the signa- 
ture alongside other signatures immediately below the word 
ishadi attesting witness — (ii) the evidence going to show 
that the addition was made after and not before the registra- 
tion of the documents, and (Hi) the appellant’s denial that his 
signature ever appeared on either document. 
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With all deference to my learned brother I am of opinion 
that the materials indicated made it incumbent upon the 
Judge to leave to the jury the question now under considera- 
tion, and I am further of opinion that they justify the conclu- 
sion at which the jury have arrived. 

Thus in my opinion the making of false documents withm 
the meaning of the first clause of section 464 of the Penal Teunon J. 
Code, as well as within the meaning of the second clause, has 
been established. 

As it has been further found that the false documents 
in question were made with the object of supporting a claim 
or title, or with intent that fraud should be committed, these 
false documents then become forged documents within the 
meaning of section 470 read with section 463 of the Code. 

It has not been suggested before us that the further find- 
ing implied in the verdict of the jury, viz., that the appellant 
fraudulently used the said forged documents knowing or 
having reason to believe them to be forged, can be success- 
fully attacked. For these reasons I would affirm the convic- 
tion of, and the sentence passed on, the appellant. 

_ Owing to this difference of opinion, the case was referred, 
under section 429 of the Criminal Procedure Code, to Mooker- 
jee J. 

Bobu N arendra Kumar Bose , for the appellant. 

The Deputy Legal Remembrancer (Mr. Orr),iov the Crown. 


Mookekjee J . The circumstances under which the appel- 
lant, Surendra Hath Chose, has been convicted of an offence 
under section 471 of the Indian Penal Code, have been nar- 
rated in the opinions recorded by my learned brothers Haring- 
ton and Teunon, and need not be recapitulated at full length. 
On the 4th August, 1909, the appellant deposed as a witness in 
a case under section 145 of the Criminal Procedure Code in 
which he himself was a party. He stated, inter alia, as fol- 
lows : — “I am a witness to the kabuliats Exhibits I and II.” 
Later on, in cross-examination he qualified the statement to 
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some extent: “I was not a writing witness in any of the 
kabuliats.” The kabuliats had been executed on the 15th 
March and 3rd April 1898, and had been registered on the 15th 
'April of that year. Certified copies from the Registration 
Office were produced, and these established conclusively that 
the name of the appellant was not on the original documents 
as an attesting -witness before their registration; in other 
words, that subsequent to the execution and registration of the 
documents, the name of the appellant was inserted in the list 
of attesting witnesses at the foot of each document. There 
is evidence to show that such insertion was made by the appel- 
lant himself. The position, therefore, is that the appellant 
placed his name on the documents as an attesting witness 
after their execution and registration. The theory of the pro- 
secution is that he did this with the intention to have it be- 
lieved that he had -witnessed the execution of the documents. 
It is conceded that his name alone appeared on the documents, 
and that there was no date affixed thereto; on the other hand, 
there is no allegation that the appellant was actually present 
at the time of the execution of the documents. Upon these 
facts, the charge was brought against the appellant that he 
had dishonestly used as genuine documents (that is, the 
kabuliats) in which he had forged his name as an attesting 
witness. The Sessions Judge, on the basis of an unanimous 
verdict of a jury, has convicted the appellant under sec- 
tion 471 of the Indian Penal Code, and sentenced him to under' 
go rigorous imprisonment for two years. Upon appeal pre- 
ferred to this Court, my learned brothers Harington and 
Teimon have differed in opinion as to the legality of this 
conviction. The matter has, therefore, been referred to me 
under section 429 of the Criminal Procedure Code. 

On behalf of the appellant, the conviction has been as- 
sailed on the ground that the elements which must he proved 
before a conviction under section 471 can he made, have not 
been established. It has been contended that the case is 
covered by neither the first nor the second clause of section 
464 — not the first, because there is nothing to show that any 
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part of a document was dishonestly or fraudulently made by 
the appellant with the intention of causing it to be believed 
that such part was made at a time when he knew that it was 
not made ; nor the second, because the appellant did not dis- 
honestly or fraudulently alter a document in any material part 
thereof. These positions have been strenuously controverted 
on behalf of the Crown, and an attempt has been made to Mookerjee 
support the conviction as justified by both the first and second ^ 
clauses of section 464. 

In so far as the first clause of section 464 is concerned, 
to bring the case within its scope, it has to be proved that 
the act was done dishonestly or fraudulently. “Dishonestly” 
is defined in section 24, which provides that whoever does 
anything with the intention of causing wrongful gain to one 
person or wrongful loss to another person, is said to do that 
thing “dishonestly.” “Fraudulently” is defined in section 25 
which provides that a person is said to do a thing fraudulent- 
ly if he does that thing with intent to defraud but not other- 
wise. The question, therefore, arises whether, when the 
appellant inserted his name as an attesting witness in the 
kabuliats, he could be said to have done so dishonestly or 
fraudulently. In my opinion, he cannot be held to have done 
the act either dishonestly or fraudulently within the meaning 
of these words as defined in sections 24 and 25 of the Indian 
Penal Code. I am unable to appreciate how it can be serious- 
ly maintained that, when the appellant inserted his name as 
an attesting witness his intention was to cause wrongful 
gain to one person and wrongful loss to another person. The 
insertion of his name as an attesting witness may have in- 
creased the apparent evidence of "the genuineness of the in- 
strument. But the insertion of the name by itself could not 
have been intended to cause wrongful gain to one person or 
wrongful loss to another person. It seems to me further to 
be obvious that the insertion of the name of the appellant as 
an attesting witness, could not have been done with intent 
to defraud. The expression “intent to defraud” implies con- 
duct coupled with intention to deceive and thereby to 
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lUiO injure; in other words, ‘ ‘defraud 7 * involves two conceptions, 
Surknjdra namely, deceit and injury to the person deceiverd, that is, in- 
Nath fringement of some legal right possessed, by him, but not 
Ghose necessarily deprivation of property. This would be so, 
Emperor whether we accept the restricted interpretation of “defraud'* 

given by Mr. Justice Bauer jee in Queen-Empress v. 

MooivEitjEE 21uhamm a d Sated Khan (1) and by Sir James Stephen in his 
History of Criminal Law, Vol. II, 121; Vol. Ill, 1<S7, or adopt 
the wider interpretation laid down in Queen-Empress v. Abbas 
Ali (2), Abdul Rajah v. Queen-Empress (3), and Reg. v. 
Toshach (4). Now, the instruments in this case were admit- 
tedly genuine and operative in law. If therefore, when pro- 
duced in a Court of Law they were found to be genuine, it 
could not possibly be maintained that any person would be 
defrauded thereby. Let us assume for a moment that an un- 
wary Judge relied upon the statements of the appellant, 
treated him as an attesting witness, and on the faith of his 
allegation, found the instruments to be genuine, surely no- 
body would be defrauded thereby, whether we interpret the 
word “defraud” in its wider or narrower sense; the person 
against whom the kabuliats might be successfully used could 
not maintain the position that there had been any injury to 
him or infraction of his rights. In my opinion, it is clear that 
the appellant had no intent to defraud when he inserted his 
name as an attesting witness in the documents in question, 
in popular phraseology, perhaps, his conduct may be described 
as dishonest and fraudulent, but his act does not fall within the 
scope of the definitions given in sections 24 and 25 of the Indian 
Penal Code. The essence of the matter is that, although lie 
might have intended that it should be believed that lie was 
an attesting* witness, he could not have thereby intended to 
cause wrongful gain to one person or wrongful loss to another 
person or to defraud any person by his act. I am further 
of opinion that the case does not fall within the first clause 
of section 464 of the Indian Penal Code, because there is 

(1) 0898) I. L. R. 21 All. 118. (3) 0895) P. R. Or. 2. 

(2) (1896) T. L. R. 25 Calc. 512. (4) (1849) 4 Cox. C. C. 38. 
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nothing to justify the inference that the appellant intended it IblO 
to be believed^ that the document was made or his signature 
was put at a time when he knew it was not made or signed. 

His act is certainly consistent with the hypothesis that he in- 
tended it to be believed, that he would be able, if called as a 
witness; to prove the genuineness of the instruments; either 
because he had been present at the execution or had; at some Mookerjee 
occasion subsequent to the execution; received an acknowledge J . 
raent from the executant as to the genuineness of his signa- 
ture. In so far, therefore; as the contention on behalf of 
the Crown that the case falls within the first clause of sec- 
tion 464 is concerned; it must, in my opinion, be overruled. 

In so far as the second contention on behalf of the Crown 
is concerned, it is, in my opinion, full of difficulties and is 
entirely unsustainable. It will be observed that in order to 
bring the case within the second clause, it has to be establish- 


ed, quite as much as in the case of the first clause, that the act 
was done dishonestly or fraudulently. Apart from this element, 
however, the question arises whether the appellant altered a 
document in any material part thereof when he affixed his 
name to it as an attesting witness. Now, it must be taken as 
settled beyond the possibility of dispute that the interpola- 
tion of the name of a witness in a document which need not 
be attested, is not a material alteration so as to render the 
document void. This proposition was enunciated by Mr. 
Justice Wilson in the case of Mohesfi C it under Chatter jee v. 


Kaniini Kumari Ddbia (1); there that learned Judge dis- 
tinguished the case of Stiff el v. Bank of England (2), where 
an alteration of the number of a Bank of England note so as 
to resemble another note of the same amount, was held to be 
an alteration of an essential part of the note. The altera- 
tion to be material must be one which alters or attempts to 
alter the character of the 1 instrument itself, which affects or 
may affect, the contract which the instrument contains 
or of which it furnishes the evidence. This view has been 
followed in both Madras and Bombay: Vazeer All v. Sun/a 

(1) (1885) I. L. B, 12 Calc. 313. (2) (1882) 9 Q. B. D. 555. 
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Narahi (1), and Venlcatesh Prabhu v. Baba Subray a (2). 
In the latter case, Sir Charles Sargent C.J. with the con- 
currence of Mr. Justice Telang dissented from the contrary 
view adopted in the earlier decision in Sitaram Krishna v. 
Daji Devaji (3). The view that an alteration in a document 
stating a falsehood, either expressly or by implication, by way 
of increasing the apparent evidence of its genuineness is a 
material alteration, cannot be supported either upon the 
authorities or upon principle. The principle which lies at the 
root of the doctrine, as explained by this Court in the cases 
of Gogun Chunder Ghose v. DJmvonidfkir Mundul (4), and 
Gout Chandra Das v. Prasanna Kumar Chandra (5), is two- 
fold, first, that no man shall be permitted, on grounds of pub- 
lic policy, to take the chance of committing a fraud, without 
running any risk of loss by the event, when it is detected; 
and, secondly, that by the alteration the intentity of the in- 
strument is destroyed, so that to hold one of the parties liable 
under such circumstances would be to make for him a con- 
tract to which he never agreed. It is manifest, that the prin- 
ciple upon which the rule is based cannot be extended to 
cases in which there is no attempt to commit a fraud nor is 
there an alteration of the identity of the instrument. The 
test, therefore, which has always been applied to determine 
the materiality of an alteration in an instrument is based 
upon solid grounds; that test is to see whether the addition 
gives a different legal character to the writing, and whether 
it completely changes the nature of the relation towards each 
other of the parties to it and their remedies upon it (Laws 
of England, Ed. Lord Halsbury, Vol. X, section 740). As 
has been well said, the test is, does the change in the 
instrument cause it to speak a different language in legal 
effect from that which it originally spoke? Has the change 
altered the legal identity or character of the instrument, 
either in its terms or in the relation of the parties to it ? If 

(1) (1891) 1 Mad. L. J. 388. (3) (1883) I. L. R, 7 Bom. 418. 

(2) (1890) I. L. R. 15 Bom. 44. (4) (1881) I. L. R. 7 Calc. 616. 

(5) (1906) I. L. R. 33 Calc. 812. 
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it lias, the change is a material alteration and invalidates the 1910 

instrument against all parties not consenting thereto. [See, Sxjrfxdr \ 

for instance, Homer v. Wallis (1), Brackett v. Mont fort (2) Nath 

and Millery v. Stoker (3), where the insertion of the name of Otiose 

an attesting witness to a bond after execution, w* as held to be ^ v ’ 

® # ... . Emperor 

a material alteration, because in those States different periods 

of limitation, are applicable to suits upon attested and un~ Mcokerjee 
attested instruments.] Tested from this point of view r , there 
is no room for controversy that the insertion of the name of 
the appellant as an attesting witness to the instruments m 
question does not constitute a material alteration. This view 
is also in accord with that generally adopted in the American 
Courts [ Fuller v. Green (4)], though I am not unmindful that 
in isolated cases, it has been maintained that as attestation 
furnishes a distinct and different medium of proof of the 
execution of the instrument, the addition of the signature of 
an attesting witness to an unattested instrument, may be a 
material alteration : Ellerson v. State (5), White v. Saxon (6), 

Marshall v, G angler (7). It has been suggested, however, 
that the test to be applied to determine whether a document 
has been materially altered wuthin the meaning of section 464, 
is different from the test to be applied to determine whether 
the alteration is material from the point of view r of the rights 
of the contracting parties. In my opinion there is no differ- 
ence in principle between the two classes of cases. What is 
the purpose for which a kabuliat is used? It is not direct 
evidence of possession ; it merely furnishes the evidence of a 
contract of tenancy between two persons. In so far as it 
furnishes such evidence, it -may tend to corroborate evidence 
of possession of the land to which it relates. In other words, 
if A asserts against X that he has been in occupation of the 
land, and produces a lease thereof from R, the lease, if believed, 

(1) (1814) 11 Mass 309; (4) 1885) 64 Wis. 159: 24 

6 Am. Dee. 169. h T . W. 907 ; 54 Am. Rep. 600. 

(2) (1833) 11 Maine 115. (5) (1881) 69 Ala. I. 

(3) (1883) 75 Maine 69; (6) (1899) 121 Ala. 399 ; 

46 Am. Rep. 361. 25 South. 784. 

(7) (1823) 10 Serg, Raw. (Pa.) 164. 
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may strengthen the oral evidence, because it furnishes a f rima 
facie explanation of the alleged possession. It seems to me 
to be manifest that even if it be assumed that the addition of 
the name of the appellant to the kabuliats as an attesting wit- 
ness has increased the apparent evidence of their genuineness, 
such insertion has not, in any sense of the term, altered the 
document in a material part thereof. In this view, the attempt 
of the Crown to bring the case within the second clause of sec- 
tion 464 of the Indian Penal Code cannot possibly succeed. 

In so far as this second aspect of the case is concerned, I 
may add that it cannot be disputed that where the addition 
of an attesting witness has the effect of extending or altering 
liability under the document, for instance, wdiere a document 
to be operative is required by law to be attested, and yet has 
not been attested, the procuring of a witness to sign as 
an attesting witness, after the execution of the instrument 
and without the consent of the maker, may be material and 
may constitute an alteration; but where, as here, subscrib- 
ing witnesses have no influence upon the legal operation of 
the document, the addition does not change the legal effect 
of the instrument and is consequently immaterial. The 
precise question whether the addition of the name of an 
attesting witness to an instrument, which does not require 
by law to be attested, does or does not constitute forgery, has 
been raised, so far as I have been able to trace, in one case 
only. In State v. Gherkin (1), it was argued that the inser 
tion in a bond, after the execution, of the name of a subscrib- 
ing' witness constituted forgery. This contention was over- 
ruled and it was held that putting a witness’s name to a bond, 
not required to be attested by a subscribing witness, does not 
affect the validity of the bond and does not consequently con- 
stitute forgery. In fact in the “ New Commentaries on the 
Criminal Law” by Bishop, (Vol. II, section 577), it is treated 
as settled law in the American Courts that the offence of forgery 
is not committed by the addition of the name of a subscrib- 
ing witness to a bond not required by law to be witnessed, 

(1) (1847) 7 Iredell N. C. 206, 
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because the alteration effected is not material, as it creates 
no falsity in the seeming legal efficacy of the writing : Black- 
well v. Lane (1). The only case in the English Courts 
which has any hearing on the subject appears to be that of 
Reg . v. Asplin (2). There it was ruled, in a case under the 
Marriage Act, 24 and 25 Viet. Ch. 98, section 37, that the 
addition of a name as a witness, where witnesses are required, 
is not an immaterial alteration, although but two witnesses 
are required and there are two witnesses without the added 
name. That case, therefore, is clearly distinguishable. There 
was also the additional circumstance in that case that the 
witness knowing his own name to be Asplin signed another 
name Richardson without authority, and it was held that 
though there might not have been any intent to defraud, he 
was guilty under these circumstances. 

On these grounds, I agree with my learned brother Har* 
ington that the Sessions Judge in this case ought to have 
directed the jury to return a verdict of acquittal, and that 
the conviction of the appellant has been brought about by a 
misdirection of the jury. 

The appeal is, therefore, allowed, the conviction and 
sentence set aside, and the prisoner acquitted. If he is still 
in custody he must be released forthwith. If he is on bail, he 
will be discharged from his bail. 

h. m. Appeal allowed. 

(1) (1838) 4 Dev. & Bat. 113;- (2) (1873) 12 Cox C. C. 391. 

32 Am, Bee. 675. 
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CRIMINAL REFERENCE. 


Before Mr. Justice Holmwood and Mr. Justice Doss. 

1910 EMPEEOXt 

Sept 8. v- 

CHATURBHUJ SAHU.* 


Accomplice —Spy or detective associating with a wrong-doer for the purpose of dis- 
covery and disclosure of an offence— Necessity of Corroboration — Evidence 

Act (1 of 1872) ss. Ilf, 133. 

A person who makes himself an agent for the prosecution with 
the purpose of discovering and disclosing the commission of an offence, 
either before associating with wrong-doers or before the actual perpe- 
tration of the offence, is not an accomplice but a spy, detective or 
decoy whose evidence does not require corroboration, though the 
weight to be attached to it depends on the character of each indivi- 
dual witness in each case. But a person who is associated with an 
offence with a criminal design, and extends no aid to the prosecution 
till after its commission is an accomplice requiring corroboration. 

Bex v. Despard (1), Beg . v. Voiding (2), Beg. v. Mullins (3), 
Bex v. Bickley (4), Beg. v. Shankar Shobag (5) approved of. 

Queen-Empress v. Javecharam (6) distinguished by Holmwood J. 
and dissented from by Doss J. 

Grimm v. United States (7), State v. McKean (8), State v. Brownlee 

(9), Wright v. State (10), People v. Bolanger (11), People v. Parrel (12), 
Commonwealth v. Downing (13), Commonwealth v. Baker (14), Stale 
v. Baden (15), People v. Noelke (16), Campbell v. Commonwealth (17), 

* Criminal reference No. 175 of 1910 against the order of J. 0. 
Twidale, Sessions Judge of Bhagalpore, dated July 19, 1910. , 


(1) (1803) 28 How. St. Tr. 346, 489. 

(2) (1848) 3 Cox. C. C. 509. 

(3) (1848) 3 Cox. C. C. 526. 

(4) (1909) 2 Cr. App. Rep. 53; 

73 J. P. 239. 

(5) (1888) Ratan.Unrep.Cr.Ca.428. 

(6) (1894) I. L. R. 19 Bom. 363. 

(7) (1894) 156 U. S. 604. 

(ft) (1873) 36 Iowa 343: 

14 Am. Rep. 530. 

(9) (1892) 84 Iowa. 783 : 

51 N. W. 25. 


(10) (1880) 7 Tex. Ct, App. 574 : 
32 Am. Rep. 599. 

(11) (1886) 71 Cal. 17 : 

11 Pac. 799. 

(12) (1866) 30 Cal. 316. 

(13) (1855) 4 Gray 29. 

(14) (1891) 155 Mass. 289: 

29 N. K. 512. 

(15) (1887) 37 Minn. 212: 

34 N. W. 24. 

(16) (1883) 94 N. Y. 137: 

(17) (1877) 84 Penn. 187. 
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O’ Grady v. People (1), Andrews v. United States (2), Shepard v. United ^910 

States (3), an & Connor v. People (4) referred to by Doss J. s -v-' 

Emperor 

The facts of the case are as follows. The Excise Deputy c HAT mt BHW 
Collector of Bhagalpore deputed one Bibliuti Bliusan Eouzdar, Sahxj 
in April last, to purchase cocaine from the petitioner, as a spy 
or detective, the money necessary for the purpose being* 
supplied by the Excise Sub-Inspector. Bibhuti accordingly 
bought a phial of cocaine on the 5th April, alleged to have 
been sold to him by the petitioner, and two more the next 
day which he made over to the Excise Deputy Collector. 

The petitioner was put on his trial before Rabu Surendra 
Nath Mozumdar, Deputy Magistrate of Bhagalpore, under s. 

46 of the Bengal Excise Act (V of 1909), charged with 
the illicit sale of cocaine on the 6th April. The only wit- 
nesses examined in the case were the Excise Deputy Col- 
lector, the Excise Sub-Inspector, Bibhuti and one Kanai Ram 
Marwari. The evidence of the first three witnesses is sum- 
marized in the judgment of the High Court. Kanai stated 
that Bibliuti did not purchase the cocaine from the present 
petitioner but from another. The Magistrate convicted the 
petitioner and sentenced him to a fine of Rs. 200. The Bes- 
sons Judge of Bhagalpore reported the case to the High 
Court under s. 438 of the Criminal Procedure Code, and re- 
commended the reversal of the conviction and sentence on 
the ground that Bibhuti was an instigator of the offence 
alleged and, therefore, an accomplice, and not a mere spy or 
detective, and that his evidence was without corroboration re- 
garding the purchase of cocaine from the petitioner. 

Mr. II uq (with him Balm Sailendra Nath Pa-lit ), for the 
petitioner. 

Baht Sirish Chandra Chowdhtry , for the Crown. 

Holmwood J. I need only say that I entirely concur in 
the findings which my learned brother is about to deliver as 

(1) (1908) 42 Col. 512: (2) (1895) 102 IT. S. 420. 

95 Par. 346. (3) (1908) 164 Fed. 584. 

(4) (1893) 36 Am St. E. 308. 
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the judgment of the Court, but I desire to dissociate my- 
self from any reliance on American rulings which are of no 
authority in this country and in my opinion have no value, 
except in so far as they depend on the prior decisions of 
English Judges which are in themselves sufficient authority 
for the view we have taken. I may also point out that in 
the case of Queen-Empress v. Javecharam (1) the Judges 
cited with approval the English cases upon which we have 
relied in this case ; and, in my opinion, it would be very easy 
to distinguish that ruling from the present case on the facts, 
and it, therefore, would not be necessary to dissent from it, 
although I agree with my learned brother that it is opposed 
to the recent ruling in Rex v. Bichley (2). 

With regard to the order on a similar unreported re- 
ference in Chambers, which has been referred to before us, 
I would point out that the matter was not argued before 
the learned Judges, and the order is merely “that for the 
reasons given by the Sessions Judge the conviction and sen- 
tence are set aside . 99 Those reasons having, upon an exa- 
mination of all the authorities and on a full discussion of the 
question by learned counsel, turned out to be unfounded, I do 
not think it necessary to regard this order as a ruling of the 
Court on a point of law. 

Doss J. This is a Deference by the Sessions Judge of 
Bhagalpore, under section 438 of the Criminal Procedure 
Code, recommending that the conviction and sentence bn the 
petitioner be set aside on the ground that it is based on the 
uncorroborated testimony of an accomplice. 

• The narrative of facts is short and simple. The Excise 
Deputy Collector of Bhagalpore deputed one Bibhuti Bhusan 
Fouzdar, a student of Tej Narain Jubilee College, to purchase 
cocaine from Chaturbhuj Sahu, the petitioner. Bibhuti 
Bhusan purchased a phial of cocaine on the 5th April, and two 
phials' on the 6th April, with money supplied by the Excise 
Sub-Inspector, and handed them over to the Deputy Collector 

(1) (1894) T. L. n. 19 Bom. 863. (2) (1909) 2 O. App. Bep. 53: 

73 J. P. 239. 
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on the 6th. The petitioner was tried lor the illicit sale of 
cocaine under the summary procedure by the Deputy Mag is- Emperor 
trate of Bhagalpore. Bibhuti Bhusan in his evidence Chatx 5 bbhuj 
deposed to the purchase of cocaine from the accused under Sahu 
instructions from the Excise Deputy Collector, who stated d oss j. 
that he gave such instructions, and received the three phials 
of cocaine from him. The Excise Sub-Inspector stated that 
he gave money to Bibhuti Bhusan in order to purchase the 
cocaine. The petitioner has been convicted under section 46 
of Act V of 1909, and has been sentenced to a fine of Bs. 200. 

On these facts the learned Sessions Judge is of opinion 
that Bibhuti Bhusan must be deemed to have acted as an 
instigator of the offence committed, and that he cannot there- 
fore, according to the decision of the Bombay High Court 
in Queen-Empress v. J aveeharam (1) be considered in the 
light of a mere spy or a detective, but is one who falls with- 
in the category of an accomplice, whose evidence, according 
to the ordinary rule, cannot be believed without corrobora- 
tion. The question raised is of considerable importance and 
of not infrequent occurrence in practice. We have, therefore, 
felt it our duty to examine at some length the authorities 
bearing on the subject with a view to ascertain the essential 
ingredient which differentiates a spy or a detective from an 
accomplice. 

In Bex v. Despard (2), where the accused was tried for 
high treason, Lord Ellenborough in his summing up to the 
jury said (k But there is another class of persons which can- 
not properly be considered as coming within the description 
or as partaking of the criminal contamination of an accom- 
plice; I mean persons entering into communication with the 
conspirators with an original purpose of discovering their 
secret designs and disclosing them for the benefit of the 
public. The existence of such original purpose on their part 
is best evinced by a conduct which precludes them from ever 
wavering in or swerving from the discharge of their duty, 
if they might otherwise be disposed so to do. 57 

(1) (1894) I. L. R. 19 Bom. 363. (2) (1803) 28 .How. St. Tr. 346. 

489. 
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In Key. y. Dowling (1), in wliicli tlie accused was tried 
on a charge of treasonable conspiracy, the Central Criminal 
Court held that a person who enters into a conspiracy for 
the sole purpose of detecting* and betraying it does not re- 
quire confirmation as an accomplice, although his evidence 
should be received by the jury with caution. In his sum- 
ming up to the jury, Erie J., adverting to the particular 
witness, said that, “although he had been designated as a spy 
or a traitor, and an accomplice, if his object in entering into 
the confederacy was not to deceive or entrap any one, but to 
serve his country, lie was entitled to praise instead of cen- 
sure. If he only lent himself to the scheme for the purpose 
of convicting the guilty, lie was a good witness, and his 
testimony did not require confirmation as that of an accom- 
plice would do: he was not an accomplice, for he did not 
enter the conspiracy with the mind of a co-conspirator, but 
with the intention of betraying it to the police, with whom he 
was in communication. ” 

In Reg. v. Mullins (2), the Central Criminal Court held 
that a person employed by Government to mix with conspira- 
tors and pretend to aid their designs for the purpose of be- 
traying them does not require corroboration as an accom- 
plice. Maule J., in his direction to the jury, distinguished 
between two classes of witnesses. As to one class he said, 
“they were persons who understanding, as they say, that 
there were dangerous designs entertained by certain Chartist 
societies, joined the meetings, and pretended to sympathise 
with the views of the conspirators, in order that they might 
communicate their designs to Government. They joined the 
sell erne for the purpose of defeating it, and may be called 
spies." As to the other class he said “on the other hand. 


they were really Chartists, concurring fully in the criminal 
designs of the rest for a certain time, until getting alarmed, 
or from some other cause, they turned upon their former as- 
sociates, and gave information against them. These persons 
may be truly called accomplices. Now as to spies, I know 


(1) (1848) 3 Cox. C. C. 526. 


(2) (1848) 3 Cox, C. C. 509. 
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of no rule of law winch declares that their evidence requires 
confirmation, nor any rule of practice which says that juries Km.peror 
ought not to believe them.’ 1 Later on, the learned J udge c>nT ^ RBHUJ 
thus stated the reason for this distinction. “An accomplice Sahu 
confesses himself a criminal, and may have a motive for 
giving information, as it may purchase immunity for his 
offence. A spy, on the other hand, may be an honest man, 
he may think that the course he pursues is absolutely essen- 
tial for the protection of his own interests and those of 
society; and if he does so, if he believes that there is no 
other method of counteracting the dangerous designs of wicked 
men, I can see no impropriety in his taking upon himself 
the character of an informer. The Government are, no doubt, 
justified in employing spies; and I do not see that a person 
so employed deserves to be blamed if he instigates offences 
no further than by pretending to concur with the perpetrators. ’ 

This case has been recently followed by the Court of 
Criminal Appeal (Lord Alverstone L. C. J. and Bigham and 
Walton JJ.) in Rex v, BicMcy (1), where the prisoner was 
convicted under 24 and 25 Viet, e, 100, s. 59 of having un- 
lawfully supplied a noxious thing to a woman with intent to 
procure her miscarriage. The woman, wdio was not pregnant, 
acted under police instructions in order to trap the prisoner. 

It was contended on appeal that there was misdirection as 
no warning had been given to the jury that they should re- 
gard the evidence of the woman to whom the drugs had been 
supplied as that of an accomplice. The Court held that 
“the fact that the woman was a police spy in no way invali- 
dated her evidence, nor must her evidence be regarded as that 
of an accomplice. 55 And proceeded to affirm that “as the 
law' stands at present, it seems established that a police spy 
does not need corroboration.” 

In Reg. v. Shankar Shobag (2) Birdwood and Jardine JJ . , 
following the rule stated in section 971 of Taylor on Evidence, 
which is based on the summing up of Lord Ellenborough in 
Rex v. Despard (3), held that persons who have entered into 


(1) (1909) 2 Or. App. Rep. 53 : (2) (1888) Ratan Unrep. Or. Ca. 428. 

73 J. P. 239. (3) (1803) 28 How. St. Tr. 346, 489. 
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communication with, conspirators, but who in consequence of 
either a subsequent repentance or an original determina- 
tion to frustrate the enterprise, have disclosed the conspiracy 
to the police authorities under whose direction they con- 
tinue to act with their guilty confederates till the matter 
can be so far matured as to ensure their conviction, belong 
to the class of persons apparently accomplices to whom the 
rule requiring corrohorative evidence does not apply, and 
that the early disclosure is considered as binding the party 
to his duty, and though a great degree of disfavour may 
attach to him for the part he has acted as an informer, yet 
his case is not treated as that of an accomplice. 

In Q-ueen-Eitipress v. J avechar am (1) Jardine and liana de 
JJ. held with dubiety that the action of the spy and in- 
former in the case, in suggesting to the prisoner, at the id- 
stance of the police, to sell some used tickets and his offer- 
ing to buy some of them, amounted to- a criminal offence and 
that, as the first instigator of the offence, he should be 
regarded as an accomplice whose evidence could not be be- 
lieved without corroboration. In their judgment the learned 
Judges thus observed “Mohamed Ali appears from his own 
account to have been the first instigator of the present offence; 
not merely a spy, who knowing of criminal doings, or doings 
which will culminate in a crime, merely pretends to concur with 
the perpetrators. Mere good intention does not ordinarily ex- 
cuse a criminal act.” With every respect to the learned. Judges 
we are unable to follow this decision, which is opposed to the 
recent ruling by the Court of Criminal Appeal in the case of 
Rex v. Bicfcley (2) where the woman who asked the prisoner 
to supply her with a noxious drug to cause her miscarriage, 
and who in doing so acted under police instructions, was clear- 
h the first instigator, and yet the Court held that that cir- 
cumstance did not deprive her of the character of a spy. 

The object of the instigation in all these cases is not 
the preparation of the offence, but the detection of it ; not 
the transgression of law, but the securing of evidence for the 


(1) (1894) L L. R. 19 Bom. 363. (2) (1909) 2 Or. App. Rep. 53. 
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enforcement of public justice. It may be argued That the 1910 
State should not punish as an offence against itself an act emperok 
which was instigated by its own official a position which 
was vigorously, though unsuccessfully, maintained before the Sahtj 
f Supreme Court of the United States by the counsel for the j) oss . j 

appellant in Grimm v. United States (I). It may be urged 
with equal force that if the act is an offence, mere good in- 
tention on the part of the instigator does not render . him 
less a participant in the crime and hence falling within the 
ambit of the rule requiring, corroboration. : But logical con- 
clusions, however attractive, must yield to the over-riding 
necessities of legal policy. The correct solution of the mat- 
ter in our opinion seems to be this Spies or decoys are 
generally employed for the purpose of ferreting out habitual 
offenders in certain classes of offences. In such case, the 
punishment is indeed aimed not so much against the offence 
committed in consequence of such instigation as against the 
series of similar offences which the offender is believed" to 
have been in the habit of committing before the last offence 
and which, but for recourse to such stratagem, would have 
remained undetected for an indefinite period. In respect of 
such previous offence the spy or informer is ex kypothesi not 
an accomplice. It is not difficult to conceive a large variety 
of cases in the field of criminal law where the detection of 
the offence cannot be successfully effected except by the em- 
ployment of such artifice ; to exclude evidence so obtained 
for mere lack of corroboration, however unimpeachable such 
evidence may be in any particular case, would not unofteu 
lead to the disastrous result of placing the transgressors of 
* law beyond the reach of public justice. 

The rule laid down in Rex v. Despard (2) has been fol- 
lowed in a long and uniform current of decisions in America 
where it has been held that one who as a spy or a detective 
associates with criminals solely for the purpose of discover - 
; iwg and making known their crimes, and who acts throughout 

with this purpose, and without any criminal intent, is not 
an accomplice, and it is immaterial that he encourages or aids 
I (1) (1894) 156 TJ. S: 604. (2) (1803) 28 How. St. Tr. 346,489. 
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in the commission of the crime. See State v. McKean (1), 
State v. Brownlee (2), Wright v. State (0), People v. Bolanger 
(4), People v. Parrel (5), Commonwealth v. Downing (6), 6W- 
rnonwealth v. Baker (7), v. Baden (8), People v. Noelke 

(9), Campbell v. Commonwealth (10), O' Grady v. People (11) 
(where several other cases on the point are collected), and 
Grimm v. United States (12). 

In the recent case of Shepard v. United States (10), 
where the accused being suspected of being engaged in em- 
ploying the mails for the dissemination of vicious and im- 
moral literature in breach of the post-office laws which pro- 
hibited the use of the mails for such a purpose, an agent of: 
the post office department, acting as a Government detective, 
wrote decoy letters to the accused which induced the latter 
to send such objectionable matter in return through the post : 
it was held that the writing of the decoy letter did not; make 
the detective a party to the offence so as to render his testi- 
mony subject to the rule relating to accomplices. 

The case of Connor v. People (14) cited by the learned 
counsel for the appellant in the case of Per v. BicMcy (15) has, 
as pointed out in the judgment of the Court, no bearing 
upon the present question. Moreover, it is opposed to the 
ruling of the Supreme Court of the United States in the 
cases of Grimm v. United States (12), and Andrews v. United 
States (16). 

But though the testimony of a spy does not stand in 
need of corroboration in order to be acted upon, it is entirely 
for the Judge of fact to decide in each particular case what 


(1) (1873) 36 Iowa. 343: 

14 Am. Rep. 530. 

02) (1892) 84 Iowa. 473: 

51 N. W. 25. 

(3) (1880) 7 Tex. Ct. App. 574 : 

32 Am, Rep. 599. 

(4) (1886) 71 Cal. 17 : 11 Pac. 799. 

(5) (1886) 30 Cal. 316. 

(6) (1855) 4 Gray 29. 

(7) (1891) 155 Mass. 289: 

29 N. E. 512. 


(8) (1887) 37 Minn. 212 : 

34 N. W. 24. 

(9) (1883) 94 N. Y. 137: 

(10) (1877) 84 Penn. 187. 

(11) (1908) 42 Col. 312: 

95 Pac. 316. 

(12) (1894) 156 U. S. 601. 

(13) (1908) 164 Fed. 584. 

(14) (1893) 36 Am. St. Hop. 300. 

(15) (1909) 2 Or. App. Rep. 53; 
73 J. P. 239. 


(16) (1895) 162 IT. S. 420. 
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weight lie will attach to this kind of evidence, the question 
depending upon the character of each individual witness. Emperor 

It may sometimes be difficult to draw the line of dis- q HAT ur B huj 
crimination between ail accomplice and a pretended con- Sahu 
federate, such as a detective, spy or decoy; but we think, d oss j. 
that the line may be drawn in this way: — If the witness has 
made himself an agent for the prosecution, before associating 
with the wrong-doers or before the actual perpetration of 
the offence, he is not an accomplice; but he may be an accom- 
plice if he extends no aid to the prosecution until after the 
offence has been committed. 

With regard to the order on a similar reference in 
Chambers, which has been referred to before us, it is sufficient 
to say that in the face of the authorities which we have al- 
ready discussed we are unable to accept the opinion implied 
in the order as sound. 

For these reasons, we are unable to accept the recom- 
mendation of the learned Sessions Judge to set aside the 
conviction and sentence. 

C onvictio n upheld. 

E. II. M. 


INDIAN LAW REDOUTS [VOL. XXXVili 

CRIMINAL REVISION, 

Before Mr. Justice Haringtori and Mr. Justice Teunun. 

. SHASHI BHITSHAN SEAL 

v. 

EMPEROR,* 

Criminal proceedings , stay of —Pendency of civil suit‘d Letter alleged to he forged 
set up as ■ a defence— Genuineness of letter a principal issue in the case— Sub- 
. : sequent institution of criminal proceedings for forgery in respect of the same. 

Where after the institution of a civil suit on a promissory note 
the defendant was called upon to furnish security, and set up, as an 
answer, to the plaintiffs’ claim, a letter which was alleged to, bear a 
forged signature and in respect of which criminal proceedings under 
ss. 4.65 and 467 of the Penal Code were taken by one of the plaintiffs:— 
Held , that inasmuch as the letter was a necessary part of the de- 
fendant’s case and the question of its genuineness a principal issue in 
the suit, the criminal proceedings ought to be stayed pending the deci- 
sion in the civil suit. 

On 7tli February, 1910, Debeiulra Nath Nandi and his two 
brothers, including Manik Lai Nandi, filed a suit in the Ori- 
ginal Side of the High Court, being suit No. 128 of 1910, 
against the petitioner, Shashi Bhushan Seal, for the recovery 
of Rs. 8,000 and interest due on a promissory note executed 
by the petitioner originally in favor of the mother of the plain- 
tiffs on the 29 tli May, 1903, but renewed from time to time till 
the 80th June, 1909, when a fresh note was executed by him 
in the names of the plaintiffs personally. The latter also 
obtained a Rule on him to show cause why be should not fur- 
nish security to satisfy any future decree, or, in default, why 
his properties should not be attached. In showing cause, the 
petitioner filed ail affidavit in which he referred to a letter of 
the 30th June, alleged to have been signed by the plaintiffs, 
according to the terms of which the amount of the note was 
not to have been returned in cash, but to have been appro-* 
priated to the purchase and obtaining possession of certain 

* Criminal Revision, No. 799 of 1910, against the order of D. Swin- 
hoe, Officiating Chief Presidency Magistrate, dated June 8, 1910. 
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properties in which the plaintiffs were to be allotted certain 1910 
shares on payment of a moiety of the costs of getting Shashi 

possession of them. In reply the plaintiffs filed a counter 
affidavit alleging that the letter was signed only by two iv 
of them, Manik Lai being then absent from Calcutta, and that Empeiior * 
it had been obtained by false representations on the part of 
the petitioner, in consequence of the discovery of which Manik 
Lai had not subsequently signed it. The letter was not tiled 
with the affidavit* but was alleged to have been pro- 
duced in Court before Chitty, J., during the hearing 

of the Eule, through the petitioner's counsel. The Exile 
was discharged on the 21st February ; whereupon Manik 
Lai filed a complaint, on the 2nd March, before' the 

Chief Presidency Magistrate against the petitioner, charging 
him, under ss. 465 and 467 of the Penal Code, with the forgery 
of his name on the letter. The Magistrate directed the attend- 
ance of witnesses on the 18th, and issued a notice on the ac- 
cused to produce the letter. In the meantime, oil the 15th 
March, the petitioner filed his written statement in the High 
Court in the civil suit. On the 18th the case was made over 
for inquiry and report to an Honorary Magistrate. On the 
7th June, Mr. J. Ghosal, an Honorary Magistrate, held an 
inquiry, and recommended proceedings against the petitioner 
under the sections above named, and the Chief Presidency 
Magistrate accordingly issued a summons on him the next day. 

The petitioner then moved the High Court and obtained the 
present Exile to stay the criminal trial during tlie pendency 
of the civiLsuit. 

Mr* Moimier (with him Balm Atul Krishna Roy) shew- 
ing cause. It has very recently been held that it would he a 
dangerous doctrine to lay . down any hard-and-fast rule that a 
criminal triaL should necessarily be stayed pending a civil suit 
between the same parties and involving the same or some of 
tfie matters in issue : BrojohasM Panda, v. Emperor (1). ' The 
mere fact of pendency of civil litigation in respect of the 
same subject-matter is not a sufficient reason for staying a 
(1) (1908) lAC. W.'N. 898. 
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criminal trial, but some particular ground must be shown: 
Dwatka Nath Rai Chowdlmry v. Emperor (1) followed in Cham 
Chandra Banner jee v. King-Emperor (2). The same view was 
taken in In re JJevji (3). There are no special reasons in this 
case. The fact of the civil suit being prior in time is not a good 
ground, as the discovery of the forgery was subsequent to its 
institution. The issues are not necessarily the same on the 
civil and criminal proceedings. The plaintiffs allege that the 
letter was due to false representations on the part of the peti- 
tioner. This would be an issue, and it is only in the event 
of its being decided against the plaintiffs that the question 
of forgery would arise: otherwise not. Then the decision in 
the civil suit would not be binding on the Magistrate: see 
s. 43 of the Evidence Act, and Raj Kumari Deli v. Bam a Sun- 
dan Deli , per Eampini J. (4), In re Bal Gangadhar Til ah (5). 
At all events the Magistrate has jurisdiction to stay proceed- 
ings, and the High Court should ordinarily leave the matter to 
his discretion, as was actually done in Rajkumari Deli v. Bam a 
Sundari Deli (4) and in In re Shri Nana Malar a j (6). 

Balm Manmatha Nath Maker jee, for the petitioner, was 
not called upon. 

Harington and Tetjnon, JJ. This is a Rule calling upon 
the Chief Presidency Magistrate to show cause why the prose- 
cution in this petition complained of should not be stayed, on 
the ground that the genuineness of the document, which is the 
subject of the prosecution, is a question at issue in a civil suit, 
and, therefore, criminal proceedings ought not to be taken in 
respect of it until the determination of this civil suit. 

What has happened is this. The prosecutor in the crim- 
inal case sued ihe defendant on a promissory note. In the 
course of the proceeding an affidavit was filed by the defendant, 
which disclosed a letter on which the defendant relied as show- 
ing that there was special arrangement with regard to the 
promissory note which would be an answer to the suit brought 

Cl) (1904) T. L. R. 31 Calc. 858. (4) (1896) I. L. R„ 23 Calc. 610. 

(2) (1905) 9 C. W. N. celxii. (5) (1902) I.L.R. 26 Bom. 785, 791. 

(3) (1893) I. L R, 18 Bom. 581. (6) (1892) I. L. R. 16 Bom. 729. 
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against him on that note by the prosecutor. The prosecutor 
says that the letter is a forgery. He at once took proceed- 
ings against the defendant in the Criminal Court for forgery. 

On the hearing of this Rule, he strongly resisted the ap- 
plication that the criminal prosecution should be stayed until 
the civil suit is decided. 

iSTow, it is perfectly true, as he says, that the fact stand- 
ing alone that there is a civil -suit would not in all cases be a 
sound reason for staying the criminal proceeding. But in this 
particular case the letter has been disclosed in the course of a 
civil proceeding, and is relied on by the defendant as his 
answer to the plaintiff’s claim, and for the purpose of establish- 
ing his answer that letter is a necessary part of his case. And 
the question whether the letter is a genuine document or not, 
it appears to us, will be a principal issue in the suit brought 
against him by the prosecutor. Under the circumstances we 
think that the criminal proceedings ought to he stayed. 

In this particular case there is even more reason for stay- 
ing proceedings than there is in ordinary cases, because the 
civil suit has been brought by the same person who has in- 
stituted the criminal proceeding. The civil suit was brought 
by him first in point of time, and it lies in his hand to expedite 
the hearing of it. 

The argument, therefore, which is often used that the 
criminal proceedings ought not to be allowed to bang indefin- 
itely does not arise in this case, because it rests in the hand 
of the prosecutor to have the civil suit determined without, 
delay, and then to take such criminal proceedings as lie thinks 
proper. 

Inasmuch as there is a serious allegation with reference 
to the letter, we do not think it right to allow that letter to go 
out of the Court’s control. We direct that the letter be im- 
pounded and the criminal proceeding be stayed pending the 
hearing of the civil suit. The Rule, therefore, is made ab- 
solute. 
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E. H. M 


Rule absolute. 
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Before Sir Lawrence H. Jenkins, K.C.I.E Chief Justice , and 
Mr. Justice Woodroffe. 

BRITISH AMERICAN TOBACCO CO., LD. 
v . 

MAHBOOB BXJKSH * 


Trade-m ark— Trade n ame — ,4 ssignment — Goodwill — Infringem ent . 


Where a cigarette manufacturer, carrying on only one business and 
being the proprietor of several trade-marks which he used indiscriminate 
]y, purported to assign to another cigarette manufacturer “all that the 
trade-mark, name and label known as the ‘Sri Durga’ trade-mark, used 
upon packets of cigarettes sold and’ known as ‘Sri Durga’ cigarettes and 
the goodwill of his business so far as the same relates thereto,” and 
continued dealing in his cigarettes under the other marks 
Held, that the assignment was void and inoperative. 

For the assignment of a trade-mark to be operative in law, it is 
not sufficient that an assignment of goodwill should accompany or fol- 
low the transfer of the trade-mark, so as literally to comply with the 
rule that a trade-mark cannot be transferred in gross, but the trade- 
mark must continue to be a representation of the truth, as warranting 
the origin of the goods to which it is attached, within the limits of 
deviation sanctioned by the usage of trade and commerce. 

Leather Cloth Company v. American Leather Cloth Company (1), 
Mall v. Barrows (2), Singer Manufacturing Company v. Wilson (3), 
Singer Manufacturing Company v. Loog .(4), Tinfo. y. Bad man (5) and 
Ed wards v. Dennis (6) referred to. 


: • Appeal by the plaintiff Company from the judgment of 
Fletcher J. 

This appeal arose out of a suit brought by the British 
American Tobacco Company (India), Ld./'to restrain the de- 
fendants, Sheikh Mahboob Buksh and Mahomed Ismail, from 
infringing a trade-mark which the plaintiff Company claimed 
as; their exclusive property and for consequential relief and 
damages. 

* Appeal from Original Civil, No. 44 of 1909, in Suit No. 956 of 1903. 

(1) (1865) 11 H. L. 523. (4) (1882) L. E. 8 A. C. 15. 

(2) (1863) 4 DeG. J. & S. 150. (5) (1891) 8 R. P. C. 181. 

(3) (1876) L. E. 2 Ch. D. 434. (6) (1885) L. B 30 Oh. D. 454, 
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The material facts as found established in evidence were 
shortly as follows : — 

In the year 1908 one Kusi Lai Eabasi was carrying on 
business in Calcutta as a manufacturer of cigarettes under the 
name of the Hindustan Cigarette Company. The business 
was not in a flourishing condition. It was suggested to 
Eabasi that he should adopt representations of Hindu deities 
as marks for certain brands of cigarettes, and he determined 
to put “god” and “goddess” brands of cigarettes on the mar- 
ket. Being in need of financial assistance in placing the new 
brands on the market, Eabasi approached Mahomed Ismail, 
a member of the defendants’ firm, with a view to his joining 
as a partner, but, before anything was arranged, the latter 
left for Delhi. 

On the 28th July, 1908, Eabasi placed a new brand 
of cigarette on the market, distinguished by the device 
of the Hindu deity “Sri Durga” with its shrine painted on a 
label of greyish blue with the words “Sri Durga” on the top 
of the device. 

Ismail had become aware of the intended user of this 
trade-mark during the negotiations for partnership which had 
taken place between him and Eabasi, and on the 29th July, 
1908, Ismail’s manager made a declaration, before a Presidency 
Magistrate, of Ismail’s intention to use a picture of “Sri 
Durga” as his trade-mark. 

During the month of August the cigarettes put on the 
market by Eabasi and bearing the “Sri Durga” trade-mark 
became well known in the market as cigarettes manufactured 
by Eabasi and acquired a considerable reputation. Eabasi’ s 
financial position did not, however, improve, and towards the 
end of August negotiations commenced between the plaintiff 
Company and Eabasi with a view to the acquisition by the 
Company of Kabasi’s “Sri Durga” mark. 

At the time Eabasi was entitled to four trade-marks in 
connection with cigarettes consisting of picture representa- 
tions of the Hindu gods, Gopal, Jugal, Jagat-dhattri and 
Durga, and he used to use these four marks indiscriminately 
in the one business which he was carrying on. The several 
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marks in no way indicated the rise of a different tobacco or any 
difference in manufacture, nor was there a separate business 
in respect of the cigarettes sold under the several brands. 

The consumption of cigarettes in India had enormously 
increased during recent years, and the plaintiff Company, 
deeming it advisable to acquire some Indian marks, entered 
into an arrangement with Eabasi, which was carried into effect 
by an Indenture dated the 2nd September, 1908. By this In- 
denture Eabasi, in consideration of the sum of Rs. 2,000, 
assigned to the Company “all that the trade-mark, name, and 
label known as the ‘Sri Durga’ trade-mark, name, and label 
ana used upon packets of cigarettes sold and known as ‘Sri 
Durga 9 cigarettes and the goodwill of his said business (viz., 
the Hindustan Cigarette Company), so far as the same relates 
thereto, to hold the same unto the Company absolutely." 
There followed the usual covenants. 

Subsequent to this assignment, Eabasi continued selling 
his cigarettes under the mark of the god “Gopak" 

On the 19th September, 1908, the plaintiff Company for 
the first time put their cigarettes on the market under the 
mark of “Sri Durga." At first they sold the cigarettes in 
packets supplied by Eabasi, bearing the name of the Hindustan 
Cigarette Company, but subsequently they dropped the words 
“Hindustan Cigarette Company," when exactly it did not 
appear. Since then the plaintiff Company's “Sri Durga" 
cigarettes were sold in the market, without the name of the 
manufacturer on them. 

Early in October, 1908, the defendants put upon the mar- 
ket cigarettes of their manufacture with a representation of 
“Sri Durga" on the packets. The plaintiff Company imme- 
diately took proceedings against the defendants in the Pre- 
sidency Magistrate's Court, but the Magistrate came to the 
conclusion that the case was one for a Civil Court, and re- 
fused to make any order against the defendants. 

On the 5th November, 1908, the plaintiff Company brought 
this action, alleging that since the 2nd September, 1908, they 
had extensively used the trade-mark “Sri Durga," and 
that “ Sri Durga " cigarettes came to mean in the trade 
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cigarettes made and sold by them ; -that .'the defendants by the 
use of their device which was identical with that of the plain- 
tiff Company, and of the words “Sri IJiirga,” had infringed the 
plaintiff Company's trade-mark, and had sold and passed off 
large quantities of cigarettes not of the plaintiff Company's 
manufacture as and for the plaintiff Company's cigarettes. 
The plaintiff Company claimed a double title of the trade- 
mark: first, a derivative title from Eabasi; and, secondly, an 
independent title in themselves. 

The pleas taken in defence were that the defendants were 
the inventors of the trade-name “Sri Durga” as applied to 
ci garettes and were the exclusive owners of it, that the user 
by Kabasi was an infringement of their trade-mark, which had 
been registered on the 29th July, 1908, that the plaintiff Com- 
pany acquired no title to; the trade-mark by the Indenture of 
the 2nd September, 1908, and that the defendants’ cigarettes 
bearing the trade-mark were in the market previous to those 
of the plaintiff Company. 

The suit came on for hearing before Fletcher J., who on 
the 15th July, 1909, dismissed the suit with costs holding 
“that the plaintiff Company did not in law T acquire from Kabasi 
the exclusive right of using this trade-mark, and further that 
since that date they have not acquired any new exclusive right 
to the user of the word.” After discussing the evidence his 
Lordship observed 

“Now, the principles governing the law relating to trade-marks, 
where there is no statute establishing the registration of trade-marks 
and no authority exists from which the exclusive right to a particular 
trade-mark can be obtained, have been laid down by the Privy Council 
in the case of Somerv-ilh v. Schemhri (I), which was on appeal from 
the Court of Appeal for Malta, thus : — 

“In Malta there is no law or statute establishing the registration of 
trade-marks and no authority exists from whom an exclusive right to a 
particular trade-mark can be obtained. The rights of the parties to 
this cause are therefore dependent upon the general principles of the 
Commercial Law, some of which are referred to in the Court of Com- 
merce. These principles have been very fully illustrated and explained 
by the House of Lords in the Leather Cloth Company v. American 
Leather Cloth Company (2), W other spoon v. Currie (3), Johnston J 

(1) (1887) L. R. 12 A. C., 453,456. (2) (1865) 11 H. L. 523, 538. 

(3) (1872) L. B. 5 A. C. 508, 
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Co v. Orr Ewing & Co. (1) ; all of winch were cases which arose before 
the passing of the first British Trades-mark Registration Act in the year 
187-5. 

In the first of these cases the interest which a merchant or manu- 
facturer has in the trade-mark which he uses was thus defined by Lord 
Cr an worth. “The right which a manufacturer has in his trade-mark is 
the exclusive right to use it for the purpose of indicating where or by 
whom or at what manufactory the article to w r hich it is affixed was manu- 
factured. As soon therefore as a trade-mark has been so employed in the 
market as to indicate to purchasers that the goods to which it is at- 
tached are the manufacture of a particular firm, it becomes to that ex- 
tent the exclusive property of the firm, and no one else has a right to 
copy it, or even to appropriate any part of it, if by such appropriation 
unwary purchasers may be induced to believe that they are getting 
goods which were made by the firm, to whom the trade-mark belongs.” 

The authorities also show that no particular length of user is neces- 
sary in order to confer this right upon the person using the trade-mark. 
All that it is necessary is, that the mark should have become identified 
with the goods of the person claiming it. If Kabasi had remained the 
owner of this mark and continued his business, I should on the evidence 
have held that he "was entitled to restrain the defendants from using it. 
But this suit is brought by the plaintiff Company claiming through the 
assignment of the 2nd September, 1908. What Kabasi assigned to the 
plaintiff is not open to doubt. Kabasi himself says he sold the “Brand.” 
It is not said hv the plaintiff Company that they acquired either the 
manufactory or business of Kabasi. In these circumstances it becomes 
necessary to enquire whether by this assignment in gross Kabasi could 
pass to the plaintiff Company the exclusive right to use the trade-mark 
purported to be assigned. 

Now in The Leather Cloth Case ( 2), Lord Cranworth said : “The right 
to a trade-mark may in general treating it as property, or as an acces- 
sory to property, be sold or transferred upon a sale and transfer of the 
manufactory of the goods on which the mark has been used to be 
affixed, and may be lawfully used by the purchaser.” 

Again, in -a more recent case of Pinto v. Pa dm an (3), Fry, L. J., 
stated the rule in the following terms : — “It may be assigned if it Is 
indicative of its origin when the origin is assigned with it. It cannot 
be assigned when it is divorced from its place of origin or when in the 
hands of the transferee it would indicate something different to wliat 
it indicated in the hands of the transferor;” and it is to be noticed 
that the actual decision in Pinto v. Badman (3) was that the right to the 
use of a brand for cigars without the factory and business of the manu- 
facturer who first acquired it cannot be sold. That case is not dis- 
tinguishable from the present. 

(1) (1882) L. R. 7 A. C. 219. (2) [1901] A. C. 217. 

m (1891) 8 R. P. C. 18 L 
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But Counsel has argued that, even if that be so, the assignment can 
be viewed as an abandonment by Kabasi of his trade-mark, and that it 
must be taken that the plaintiffs after the abandoment adopted the 
trade-mark as their own, and their goods have acquired a fresh reputa- 
tion under the mark. But this is not the case set up in the pleadings ; 
the plaintiffs claim that they are the assigns of Kabasi and this is the 
basis of their suit. Nor is it easy to see how the plaintiffs can claim 
that their goods have got a fresh and independent reputation under the 
mark, when the first lot of the plaintiff’s cigarettes were sold in packets 
bearing the name ‘Hindusthan Cigarette' Co.’ which business was not 
theirs and, since they have abandoned the use of that name, they have 
sold the cigarettes without any name on the packets.” 

From this judgment, the plaintiff Company appealed. 

Mr. Jackson (with him Mr. Buckland and Mr. Langford 
James), for the appellant Company, contended that the assign- 
ment of the 2nd September, 1908, was good in law and opera- 
tive. There was nothing in law to prevent the appellants from 
obtaining an assignment of the one “Sri Durga” mark out of 
the four trade-marks, and the goodwill appertaining thereto ; 
there can be no question about the divisibility of goodwill; 
the goodwill of a business may be sold and assigned irrespec 
five of the actual manufacture ; goodwill is separable from 
the manufacture: Pinto v. B admail (1), Trego v. Hunt (2), 
Inland Revenue Commissioners Muller <$f Cols Margarine , 
Limited (3), In re Magnolia Metal Company’s Trade-marks 
(4), Rickerby v. Rcay (5), West London Syndicate v. Inland 
Revenue Commissioners (6), Hammond v. Malcolm (7), Hall 
v. Barrows (8), McAndrew v. Bassett (9), Throneloe v. Hill 
(10), Kerly on Trade-marks, 3rd edition, pp. 345, 352, 355, 
367. If it is held the assignment was inoperative, it is submit- 
ted, the appellant Company by subsequent user, acquired an in- 
dependent title to the mark. 

Mr. B. C. Mitter (with him Mr. C. C. Ghose), for the 
respondent. The pleas raised are inconsistent. It is not open 
to the appellants to claim a title by assignment, and at the 

(1) (1891) 8 R. P. C. 181. (6) [1898] 2 Q. B. 507. 

(2) [1896] A. C. 7. (7) (1892) 8 T. L. R. 324. 

(3) [1901] A. C. 217. (8) (1863) 4 DeG. J. & S. 150. 

(4) [1897] 2 Oh. 371. (9) (1864) 4 DeG. J. & S. 380. 

(5) (1903) 20 R. P. C. 380. ( 10 > f 1894 J 1 Cli. 569. 
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same time contend there liad been abandonment by the assig- 
nor, and that the appellants had acquired an independent re- 
putation. The only question is whether the assignment was 
void, as being an assignment in gross of a trade-mark. It is sub- 
mitted on the authorities, the assignment was void: Licensed 
Victuallers' -Newspaper Company v. Bingham (1), Me Andrew 
Bassett (2), Leather Cloth Company v. American Leather Cloth 
Company (3), Pinto v. Bad man (4), Iverly on Trade-marks, 
p. 490. The authorities cited on behalf of the appellant Com- 
pany do not support the appellants’ argument. 

Mr. Jackson , in reply. 

Cur adv. vult. 


Jejskbss C.J. This suit is brought by the British Ameri- 
can Tobacco Company, Ld., against Sheikh Mahboob Buksh 
and Mahomed Ismail for a declaration that the plaintiff Com- 
pany are the proprietors of the trade-mark, name and label des- 
cribed in the plaint; for an injunction against the defendants 
restraining them from infringing the same; for an account of 
profits, and for incidental relief including a claim for damages. 

The case made by the plaint is that Eusi Lai Kabasi was 
the proprietor of a trade-mark, name and label, known as 
“Sri Durga” which was used by him upon packets of cigar- 
ettes sold by him and known as “Sri Durga” cigarettes : that 
by an Indenture of the 2nd of September, 1908, Ivabasi as- 
signed to the plaintiff Company “all that the trade-marl:, 
name and label known as the “Sri Durga” trade-mark, 
name and label used upon packets of cigarettes, and the good- 
will of his said business so far as the same related thereto:” 
that since the 2nd of September, 1908, the plaintiff Company 
extensively used the trade-mark, name and label upon cigar- 
ettes manufactured and sold by them and also the words “Sri 
Durga” as a trade-mark upon the cigarettes sold by them: 
that by reason of such user the plaintiff Company’s cigarettes 
marked with the trade-mark, name and label and words “Sri 
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Durga” have become known to purchasers or intending pur- 
chasers as “Sri Durga” cigarettes in the cigarette trade, and Beitisk 

• 4.MEBICAX 

’•Sri Durga 55 cigarettes in the cigarette trade mean the ciga- "tobacco 
reties made and sold by the plaintiff Company : and that the de- Go *^ Lb - 
fendants have infringed the plaintiff Company's trade-mark Mahboob 
and the employment of labels by the defendants is an unlawful ~ 8uKSH ’ 
imitation of the get-up of plaintiff Company’s good. The de- Jenkins 
fendants on the other hand claim to have invented the trade 
name of ”Sri Durga 55 as applied to cigarettes and to be the ex- 
clusive owners of it: that on the 29th of July they caused the 
“Sri Durga 55 brand with the name and label to be registered 
or notified: that they sold the “Sri Durga 55 brand of cigar- 
ettes in and from the month of August, 1908, under the same 
design : that the user by Kabasi was an infringement of their 
trade-mark: that the plaintiff Company acquired by the In- 
denture of 2nd September, 1908, no title to the trade-mark : 
and that the defendants 5 cigarettes bearing the trade-mark 
and label were in the market before the plaintiff Company’s. 

The case was heard by Fletcher, J., who dismissed the 
suit with costs, holding that the plaintiff Company did not 
by the Indenture of the 2nd September, 1908, acquire from 
Kabasi the exclusive right of using* the trade-mark, and that 
since that date they had not acquired any new exclusive right 
to the user of the mark. 

From this decree the present appeal is preferred. 

It will be seen that the plaintiff Company by their plaint 
allege two titles to the trade-mark : the first is a derivative 
title from Kabasi; the second is an independent title in them- 
selves. I will first deal with the derivative title. 

In India there is no system of registration nor is there 
any provision for a statutory title to a trade-mark, so that 
the rights of the parties must be determined in accordance 
with the principles of the English Common Law. 

Now a trade-mark is a mode of warranting the origin 
of the goods to which it is attached, or their trade association, 
and it is of the essence of a trade-mark that its representation 
should be true. 
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In this, I think, is to be found the true test and measure 
of the assignability of a trade-mark. This is borne out by 
what was said by Lord Kingsdown in Leather Cloth Company 
v. American Leather Cloth Company (1), in meeting an argu- 
ment advanced by Counsel for the appellants who urged that 
the doctrines laid down in the judgment then under appeal, 
if pushed to their legitimate consequences, would prevent any 
assignment. Lord Kingsdown dealt with that argument as 
follows : — 

“It was said that if this principle be pressed to its full- 
est extent it will prevent the use of the name of a firm by any 
but the original partners, and will, of course, prevent, on a 
transfer of the business, the right to use the name by any 
other persons. But the answer to this is, that by usage of 
trade the name of a firm is understood not to be confined to 
those who first adopted it, but to extend to and include per- 
sons who had afterwards been introduced as partners, or per- 
sons to whom the original partners have transferred their 
business. The name of the firm continues to be used in many 
cases long after all the original traders have died, or ceased 
to have any interest in the concern, as in the great banking 
houses of Child and Coutts, and many other mercantile houses. 

If a manufacturing house uses the name of the firm, and 
stamps the name of its firm upon its goods, though the name 
of the firm no longer represents the same persons as at first, 
it is no fraud upon the public, for the reasons I have already 
alluded to. 

For the same reason, the use of the old trade-mark of 
the firm by the new partners or their successors (if the term 
Trade-mark' be understood in what I have already said is its 
proper sense) is no. fraud upon the public : it is only a state- 
ment that the goods are the goods of the firm -whose trade- 
mark they bear.” 

Lord Cranworth lays down the law in similar terms. The 
same idea is also expressed by Lord West bury in Hall v. 
Barrows (2), when he says, “If a name impressed on an ven- 
dible commodity passes current in the market as a statement 
(1) (1865) 11 H. L G. 523, 542. (2) (18G3) J DeU. J. A S. 150. 
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or assurance that a commodity has been manufactured by a 
particular individual, it may be that the Court would not sell 
the right to use that name without addition : but if it sold the 
business or manufacture carried on by the owner of the name 
it might give to the purchaser the right to represent himself as 
the successor in business of the first maker and in that way en- 
titled to use the name.” So again in Singer Manufacturing 
Company v. Wilson (1), it was said by Mellish L.J. “The 
Courts of Equity having taken that step, trade-marks began 
to be considered as property, and no doubt there is in a cer- 
tain sense a jmoperty i n a trade-mark and equally in a trade- 
name, because a trade-name may be used, and is very com- 
monly used as a trade-mark properly so called — that is a trade- 
mark upon the goods themselves. Then both a trade-mark 
and a trade-name were allowed to be sold as part of the good- 
will of the business. When a new partner came into a mer- 
cantile firm amongst other rights which he purchased by com- 
ing into that firm was the right to use the trade-name or 
trade-marks belonging to that firm. Even when an entire 
business was sold to a. new purchaser the right to use the 
trade-name and trade-marks passed with it and in that sense 
they become property.” It is to be noticed that Lord Justice 
Mellish limits the passing of a trade-mark to the case where 
the entire business, of which it is a part, is sold. Similarly 
Lord Blackburn in Singer Manufacturing Company v. Long 
(2), says: “Both trade-marks and trade-names are in a sense 
property and the right to them passes with the goodwill of 
the business to the successors of the firm that originally estab- 
lished them, though the name of the firm be changed so that 
they are no longer strictly correct.” The sense in which they 
are correct is explained in that passage from Lord Kings- 
dowir’s judgment which I have already cited. Then in Pinto 
v. Badman (3), Fry L.J. lays down as to the transfer of a 
trade-mark that, “It may be assigned if it is indicative of 
its origin when the origin is assigned with it. It cannot be 
assigned when it is divorced from its place of origin or when 

(1) (1876) L. 11. 2 Oli. 3). 434,451. "(2) (1882) L. R. S A. O. 15, 33. 

(3) (1891) 8 K. P. G. 181. 
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in tlie hands of the transferee it would indicate something 
different to what is indicated in the hands of the transferor. 
And to the same effect the same Lord Justice says in Edwards 
v. Dennis (1), “no trade-mark can be assigned except in con- 
nection with the goodwill of the business in which it has 
been used, which business must be co-extensive with the 
goods or classes of goods in respect of which the trade-mark 
is registered. 55 I have discussed this question at some length 
because it was argued before us with evident earnestness that 
all that was required to validate the assignment of a trade- 
mark was that some particle of goodwill should also be trans- 
ferred, and that there was such a transfer of goodwill on the 
2nd of September, 1908, as to comply with the rule that a 
trade-mark cannot be transferred in gross. 

The cases to which I have referred explain the meaning 
of the rule which is expressed in this formula, and what we 
are concerned with is, not whether there may have been a 
verbal compliance with the condition that an assignment of 
goodwill must accompany or follow the transfer of a trade- 
mark, but whether, if the assignment were valid, the trade- 
mark would still continue to be a representation of the truth, 
within the limits of deviation sanctioned by the usage of 
trade and commerce. 

What then are the facts of this case? Kabasi, who pur- 
ports to assign the trade-mark “Sri Durga,” was at the time 
of the assignment a tobacco merchant carrying on business 
under the style of the Hindustan Cigarette Company, and 
dealing in cigarettes of different brands. He also claimed 
to be entitled to four trade-marks in connection with these 
cigarettes consisting of picture representations of the Hindu 
gods, Gopal, Jugal, Jagat-dhatri and Durga and these four, 
he deposed, he used indiscriminately. It does not ap- 
pear that there was in any sense a separate business in res- 
pect of each or any of the cigarettes sold under these several 
biands ; only one book iyas used, and it does not even appear 
that separate accounts were opened. For has if been shown 
that the several marks indicated the use of a different tobacco, 
(1) (1885) L.R 30 Oh. D. 454, 479. 
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or any difference in manufacture. In fact Kabasi in reply to 
the Court said, “a great reputation was created by the brands, 
it was especially made with a special flavour,” not suggest- 
ing that one brand differed from another. And as to the 
marks Mr. Page, the plaintiff Company’s principal repre- 
sentative in Calcutta, says, “between 'Sri Durga’ and ‘Jagafc 
Dhatri’ purchasers might mistake the two.” 

The assignment, however, does not purport to extend to 
Kabasi’s entire business or to include all his marks; it is ex- 
pressed to be merely an assignment of “all that the trade- 
mark, name and label known as the 'Sri Durga* trade-mark, 
name and label and used upon packets of cigarettes sold and 
known as 'Sri Durga’ cigarettes and the goodwill of his said 
business so far as the same relates thereto.” The plaint in 
this case contains no precise statement of what the trade- 
mark “Sri Durga” denoted while Kabasi still was its “pro- 
prietor,” but it may, as counsel for the plaintiff Company con- 
tends, be read as meaning that the trade-mark represented 
that Kabasi was the seller of the goods (see paragraphs 2 and 
3). Mr. Jackson in his argument on behalf of the plaintiff 
Company has amplified this by alleging that it denoted that 
“the goods were manufactured and sold, or sold by Kabasi.” 
Have we then here such an assignment of the goodwill of 
Kabasi’s business or of any part of it, as by the usage of 
trade would sanction the view that the plaintiff Company were 
the successors to the firm or business in a sense which would 
render the representation of the trade-mark commercially 
true? I think not, and to hold otherwise might lead to most 
embarrassing results. Without in any way suggesting that a 
man or a firm may not have a distinct business capable of 
separate assignment, it appears to me that for the purpose in 
hand it is straining the argument beyond breaking point to 
urge that a cigarette seller may have as many businesses as the 
brands of cigarettes he sells. I have carefully considered the 
several cases that have been cited to us as to the divisibility 
of the goodwill of a business, but not one of them appears to 
me to bear out the proposition for which the plaintiff Company 
are forced to contend in this case. And, after all, the qu-es* 
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tion with, which we have to deal is substantially one of fact : 
does the trade-mark “Sri-Durga” -when used in connection 
with, the plaintiff Company’s cigarettes still continue to be 
a correct representation? Are the plaintiff Company as the 
assignees under it able, in accordance with trade usage, to 
claim that they are the successors to Kabasi’s business and 
as such entitled to represent by the trade-mark that the 
cigarettes are “manufactured and sold or sold” by Kabasi? 
— for that is the representation that is ascribed by the plaintiff 
Company to the trade-mark so far as their right to sue rests 
on the Indenture of assignment. In my opinion this must 
be answered in the negative and I therefore hold that for 
the purposes of this suit the plaintiff Company did not ac- 
quire under the Indenture any title which would give them 
a right to a decree against the defendants. 

This brings me to the second point urged on behalf of the 
plaintiff Company which is formulated in these terms in the 
memorandum of appeal: “the learned Judge should have 
held that the plaintiff Company had acquired and enjoyed the 
exclusive right of using the said trade-mark by prior use 
irrespective of the said assignment.” 

Now, what are the facts as to this? It is the plaintiff 
Company’s case that, at the time of the assignment, and at 
the date of the alleged infringement, the trade-mark denoted 
a connection of the cigarettes with Kabasi to the benefit of 
which the plaintiff Company are entitled by virtue of the 
assignment. On this the learned Judge has held in their fav- 
our as to the denotation of the trade-mark and has even gone 
the length of saying that “if Kabasi had remained the owner 
of this mark and continued his business, I should on the 
evidence have held that he was entitled to restrain the de- 
fendants from using it.” The plaintiff Company have adopt- 
ed this conclusion before us and indeed their first and prin- 
cipal contention has been here, as it obviously was before 
Fletcher J., that by assignment they became entitled to this 
trade-mark and the benefit of its denotation. 

We have not been asked by the plaintiff Company to dis- 
turb the learned Judge’s view on this point and therefore I 
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think we should for the purposes of this appeal assume its cor- 
rectness as against the plaintiff Company who rely on it. 

But if this be so, how can the plaintiff Company be heard 
to say that if the assignment is ineffective the trade-mark has 
a different denotation: this is not the presentation of an al- 
ternative contention, but is to approbate and reprobate, lor 
the representation of the trade-mark is in no way dependent 
on the validity of the assignment. The matter is discussed 
by Fletcher J. in his judgment where he remarks that this 
is not the case set up in the pleadings. It is contended that 
in so saying the learned Judge overlooked paragraph (6) of 
the plaint. But this misses the point made by the learned 
Judge, for though he does not elaborate his reasons, he doubt- 
less meant that paragraph 6 could only have application if 
it were held that the mark had not acquired a reputation be- 
fore the 2nd of September, 1908. And this becomes the more 
apparent from his comment that “the plaintiffs claim that 
they are the assigns of Eabasi and this is the basis of their 
suit. 5 ’ The learned Judge continues “nor is it easy to see 
how the plaintiffs can claim that their goods have got a fresh 
and independent reputation under the mark when the first lot 
of the plaintiff’s cigarettes are sold in packets bearing the 
name 'Hindustan Cigarette Company’ which business was 
not theirs, and since they have abandoned the use of that 
name they have sold the cigarettes without any name on the 
packets.” 

The conclusion at which the learned Judge came, was, 
that since the date of that attempted assignment the plaintiff 
Company had not acquired any new exclusive right to the 
user of the mark. The whole of the evidence called on behalf 
of the plaintiff Company has been placed before us, and I agree 
with the conclusion of the learned Judge. In seeking to rely 
on their own user, irrespective of the assignment, they in effect 
are endeavouring to overthrow the reputation in Kabasi 
which they have not only alleged but succeeded in establish- 
ing? for a trade-mark cannot make conflicting representations. 
This contention involves the theory that there had been an 
abandonment of the trade-mark as denoting a connection with 
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Kabasi, aiul it would be obviously unfair to tlie defendants 
to allow the plaint i ft Company to start a case of abandon- 
ment at the close of the trial when no such case was sug- 
gested in the plaint and no issue was raised on the point. 

And even now abandonment has not been made a ground 
of appeal. 

But apart from this, the record supports no such case: the 
evidence shows that the cigarettes were sold by the plaintiff 
Company in boxes on which the name Hindustan Cigarette 
Company appeared in conjunction with the picture of “Sri 
Durga” on the 19th of September, 1908, nor does the evi- 
dence show when that name was discontinued. This, how- 
ever, is clear, that on the box which is made exhibit A to the 
plaint and in relation to which the declaration of title and 
relief is sought, the name still appears. 

The significance of this is that it was under this name 
that Kabasi traded and indeed continued to trade even after 
the execution of the Indenture of assignment, Moreover, I 
can see no reason to suppose that it was a part of the plaintiff 
Company 5 s policy to have the name of their company direct- 
ly associated with the “Sri Durga” mark, for the evidence 
led by them tends to show that this association would not 
promote the sale of cigarettes. Nando Lai Ghosh says, 
“this picture would be liked by all Hindu people — would 
understand these cigarettes were made by Hindus and this 
would he a reason for its rapid sale. We sell those cigarettes 
as Swadeshi. I don’t like to tell my customers that pictures 
had been put on by Christian firm, that is a firm owned by the 
British and Americans. It would affect the sale if custom- 
ers knew the cigarettes were made by unbelievers.” So 
again Surendra Nath Doss, another of the plaintiff Company’s 
witnesses says, “Durga cigarettes sell very largely on ac- 
count of the Swadeshi trend of the people,” and Bai Churn 
Ghose, also one of these witnesses deposes, “I said my 
customers came back and asked for “Sri Durga” cigarettes 
because they were Swadeshi cigarettes.” While Kali 
Ohara Mitter one of the principal dealers says “pictures of 
gods and goddesses indicate they are Swadeshi articles. ” 
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It is difficult to believe that the plaintiff Company were 1910 
unaware of this, and it affords an additional reason for British 
thinking that there was no such abandonment and fresh 
acquisition of reputation as this second branch of the plaintiff Co., Lb. 
Company's argument implies. The result then is that the ^xabboou 
plaintiff Company has, in my opinion failed to establish Buksh. 

either of their contentions, and I therefore hold that the Jenkins 
decree of Fletcher J. should be confirmed and this appeal be 
dismissed with costs. 

Wooduoffe J. I agree. 

j. c. Appeal dismissed . 

Attorneys for the appellants : Leslie Hinds . 

Attorneys for the respondents: Orr, Dignam Sr Co. 

CIVIL RULE. 

Before Mr. Justice Hooker jee and Mr. Justice Sharfuddin. 

SAGAR CHANDRA MANDAL imo 

V ■ July S2. 

DIGAMBAR MANDAL * 

D ecree— Irregularity — Decree , not drawn up— Contents of decree Costs— Practice 

It is the duty of a Court to draw up a decree after a ease has been 
decided, and the decree should show the costs incurred by the parties. 

Civil Rule obtained by the plaintiff. 

This was a rule to show cause why the order of the Court 
below refusing to draw up a decree, showing costs incurred by 
the parties in a suit, decided there, should not be set aside. 

Balm Frabhaschandra Mitra , for the petitioner. 

Baht Harieharan SarJchel , for the opposite party. 

Mookebjee and Shakfuddin JJ. This is an application 
by the appellant in appeal from Original Decree No. 514 of 
1907. This appeal was allowed on the 20th August, 1909, by 
tliis Court, and we directed that the appellant should recover 
from the respondent his costs both here and in the Court below. 

* Civil Rule, No. 854 of 1910, against the order of G. Gordon, Dis- 
trict Judge of 2 1-Parganas, dated Jan. 29, 1910. 
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1910 The decree drawn up by this Court showed the costs incurred 
Sagar by the appellant in this Court ; and it further declared that the 
^M\ndu A defendant-respondent was to pay to the plaintiff-appellant the 
v. costs incurred by him in the 1 lower Court with interest thereon 
Mandal E a l the rate of six per cent, per annum from the date of the de- 
cree of the lower Court until realization. Ihe plaintiff: found 
that no decree had been drawn up by the Court below in which 
the costs incurred by him were entered. He, thereupon, made 
an application to the learned District Judge and prayed that 
a decree might he drawn and the amount of costs incurred by 
him entered therein. The' learned District Judge refused that 
application and recorded the following order: tc I think the 
High Court decree should show the costs and no decree can be 
prepared here. The application to amend the decree must be 
filed in the High Court.” This order is wholly erroneous. 
The High Court decree cannot show the costs incurred by the 
parties in the Court of first instance ; nor can this Court under- 
take to calculate the amount of costs incurred by the parties 
in the subordinate Court. The District Judge in the first in- 
stance committed an error in not drawing up a decree. His 
judgment shows that he dismissed the application for probate 
with costs and assessed the pleader’s fee at Rs. 48; a decree 
ought to have been drawn up in due course showing all the 
costs incurred by both the parties. When this omission was 
brought to his notice by the successful appellant, he held that 
the application must be filed in this Court. We are unable 
to appreciate upon what conceivable principle such a view can 
be adopted. 

The. result, therefore, is that this rule must be made ab- 
solute and the order of the Court below dated the 29th January 
1910, discharged. The District Judge must now take up the 
application presented to him on the 5th January, 1910, and 
draw up a decree showing the costs incurred by the parties in 
the Court below. There will be no order as to the costs of this 
rule, as it has not been opposed, and the opposite party does 
not appear to be responsible in any way for the erroneous order 
made by the District Judge. 


S. M. 


Rule absolute* 
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APPEAL FROM ORIGINAL CIVIL. 


De-fare Sir Lawrence H. Jenkins , K.U.I.E Chief Justice 
and Mr. Justice Woodrojfe. 

AN GLO-IjSTDI A JUTE MILLS CO. 

v. 

OMADEMULL* 

Vendor and Sub-vendee— -Estoppel-Unpaid Vendor— Appropriation— Jute trade 
usage of — Pucea delivery orders —Negotiability— Documents of Title — Indian 
Contract Act (IX of 1S72) s. 108— Transfer of Property Act (IV of 1882) 
,<?. 137.— Damages. 

A delivery order is recognised as a document of title under section 
j 08 of the Contract Act and section 137 of the Transfer of Property 
Act, and under a delivery order the transferee acquires a title to the 
goods to which it relates. 

By the usage of the jute trade in Calcutta, pucea delivery orders 
are issued only on cash payment, are passed from hand to hand by 
endorsement, and are sold and dealt with in the market as absolutely 
representing the goods to which they relate. 

On the 1st March, 1909, the defendant company sold to 3. & C'e.’s 
principals certain Hessian cloth on the terms that “payments were to 
be made in cash in exchange for delivery order on sellers, and delivery 
of the goods was to be given and taken ready payment against poem 
delivery order.” A pucea- delivery order was issued on the 2nd March 
by the defendant company in favour of J. Co.’s principals or order, 
embodying the term “ ready shipment.” Ori the 3rd March J. & Co. 
requested the plaintiffs to advance money on the security of the delivery 
order. The plaintiffs on making enquiries at the mills were informed 
the delivery order was “all right.” On the 4th March J. & Co. ob- 
tained an advance of money from the plaintiffs on the pledge of the 
delivery order and duly endorsed the delivery order to the plaintiffs. 
On the same date J. A Co. handed the defendant company a cheque In 
payment of the goods comprised in the delivery order. On the 8th 
March the defendant . company presented the -cheque for payment, but 
it was dishonoured. The defendant company thereupon refused to give 
delivery of the goods to the plaintiffs under the delivery order. The 
plaintiffs obtained an absolute release of all J. <fc Co.’s interest in the 
delivery order, and brought an action against the defendant company 
for delivery of the goods or their value or damages for conversion. 

* Appeal from Original Civil No. 20 of 1910. 
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Held, that the defendant company were estopped from denying that 
cash had been paid for the goods to which the delivery order related 
and they could not claim to be entitled to a lion as against the plaintiffs. 
The defendant company were further estopped from denying that they 
had appropriated goods of the required quantity and description to the 
delivery order, and that they held these goods for the plaintiffs. 

Goodwin v. Bohurts (1) referred to. 


Appeal by the defendant Company from the judgment 
of Fletcher J. 

This .appeal arose out of a suit brought by the firm of 
Gliandermull Serahmull of which firm Omademull was a part- 
ner, and one Lnchminarain Kanoria against the Angio-India 
Jute Mills Company, Ld., for delivery of 100,000 yds. of' 
Hessian cloth and damages, or for the value of the goods with 
damages, or for the sum of Rs. 7,750 as damages for the con- 
version of the goods. 

On the 1st March 1909 the defendant company sold 
8,00,000 yds. Hessian cloth of their standard make quality, 
weight, and size, as mentioned in the margin of the contract, 
at Rs. 7-12 per 100 yds. free alongside export vessel in the 
Port of Calcutta subject to ertain conditions of which the 
following are’ material to the present action: — 

3. “Payments to be made in cash in exchange of delivery 
order on sellers or for Railway Receipts or for Dock Re- 
ceipts or for Mates Receipts (which Mates Receipt are to be 
handed by Ships’ Officer to the Sellers’ representative), etc.” 

5. “Delivery of the said goods to be given and taken 
as follows: — Ready payment against Pucoa. delivery order.” 

In the sold note sent to the defendant company by the 
brokers, Messrs. Janki Dass & Co., the same was expressed to 
be to the brokers’ principals. The form of contract used 
was the common form of contract used by the Indian Jute 
Manufacturers Association. 

On the 2nd March 1909 the defendant Company signed 
three delivery orders M 1/50, M 1/51, M 1/52 each for 1,00.000 
yds. Hessian cloth in respect of the contract. The delivery 
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order, the subject matter of this suit, was in the following- 
terms : — 

“ Anglo-India Jute Mills Company, Limited. 

(Delivery Order.) 

Calcutta, 2nd March, 1909. 

No. M 1/50. 

To The Manager, 

Middle Mill. 

Please deliver to Messrs. Janki Dass & Co.’s Principals or order 
50 Bis. 1,00,000 yds. Hess. Cloth 40 in. 7\ oz ., 9 by 9 each 2,000 yds. 
(One Hundred thousand yards only). Ready Shipment Rs. 113. 

For Anglo-India Jute Mills Co., Ld. 

Fro. Duncan Brothers & Co. 

J. B. Craik, 

Agents. 

Covered under fire under Mill Insurance Policies.” 

It did not appear whether these delivery orders were 
handed to Janki l)ass & Co. on the 2nd March. But the de- 
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livery orders were in their possession on the 3rd March. On 
that date the plaintiff Luchminarain met Nando Kishore, a 
partner of Messrs. Janki Dass & Co., near the office of the 
defendant company, and he was asked by Nando Kishore to 
advance money on the security of the three delivery orders, 
to which he assented. Luchminarain thereupon took the 
three delivery orders to the office of the defendant company 
and showed them to Mr. Young, an assistant in the firm, who 
in reply to his enquiry, whether the delivery orders were 
correct or in order, informed him that they were “all right.” 
Luchminarain then came out of the office and returned the 
delivery orders to Nando Kishore, telling him that he would 
get money the following day from the plaintiffs’ firm of 
Ohanderamll Serahmull. On the same day Luchminarain went 
to that firm and informed them that the sum of Rs. 18,000 
would have to be paid the following day to Janki. Dass & Co. 
on pucca delivery orders. 

On the 4th March the three delivery orders were endorsed 
to the plaintiffs by way of pledge and a sum of Rs. 18,000 
bearing interest at 12 per cent, was advanced on the security 
of the delivery orders and paid into Janki Dass & Co.’s ac- 
count with the Bengal National Bank, On the same date 
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Messrs. Janki Lass & Co. drew in favour of the ' defendant 
company a cheque, dated the 5th March, on the Bengal 
National Bank for Rs. 19,375 in payment of the goods com- 
prised in the delivery orders. This post-dated cheque was in 
fact not paid into the defendant company's Bank till the 8th 
March when it was dishonoured. 

It appears that on the 2nd March Janki Lass & Co. were 
in financial difficulties, and that they had running* a consider- 
able number of contracts with the defendant company, for 
which delivery orders had been handed to them, and it appear- 
ed that though the sum of lbs. 18,000 received by Janki Lass 
& Co. from the plaintiffs did not actually go to pay what was 
payable on the post-dated cheque, the sum of Its. 15,000 out 
of the Its. 18,000 went on the 4th March to satisfy other 
claims of the defendant company, viz . , two other post-dated 
cheques of the 3rd March, which they had received from Janki 
Lass & Oo. in respect of other transactions. 

The plaintiffs duly demanded delivery from the defendant 
company of the goods represented by the three delivery orders 
and on the defendant company’s refusing* to deliver the same, 
the plaintiffs called upon Janki Lass & Co. to repay them the 
sum of Rs. 18,000 and return the orders. Janki Lass & Co., 
however, not being in a position to pay the sum, the plaintiffs 
were compelled, on the 8th April, 1909, to come to an agree- 
ment with them whereby the delivery order No. M 1/50 was 
released absolutely to the plaintiffs, the oilier two delivery 
orders being re-transferred to Janki Lass & Co. in considera- 
tion of the payment of the sum of Rs. 10,800. 

On the 19th July 1909 the present suit was instituted bv 
the plaintiffs for the purpose of enforcing their rights under 
the delivery order No. M 1/50. 

It was contended by the plaintiffs “that the delivery 
orders were known in Calcutta as pueca mills delivery orders 
and by the usage and practice in Calcutta such orders were 
taken and understood to be documents of title or equivalent 
thereto and passed freely from hand to hand by indorsement 
and were dealt with in the market for raising money either 
by sale or pledge, that the defendant company and their 
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agents were well aware of suck usage and practice, when they 
issued suck delivery orders and intended wken tkey issued 
the same tkat tkey should be sold or dealt with in the market 
and money obtained upon them and tkat tke right to claim 
delivery of goods to tke amounts represented by the said 
orders should become vested in tke holder or holders of tke 
said orders by indorsement thereon; that tke defendant com- 
pany had accepted the cheque as payment or was in any event 
estopped from disputing* tke fact of payment as against the 
plaintiffs and tkat tke plaintiffs were entitled to delivery order 
No. M 1/50 and tke goods represented thereby and to receive 
the goods from the defendant company, tkat the value of the 
1,00,000 yards of Hessian cloth was at tke date of suit less 
by 8 as. per 100 yds. than at the date of tke delivery order 
and tkat tke plaintiffs had sustained loss and damage to the 
extent of Us. 7,750/ ’ 

The defendant company resisted tke plaintiffs* claim. 
They contended that tkey were unpaid sellers of tke goods and 
tkat tkey had a lien on them so long as they remained in 
their possession, and the price or any part of it remained un- 
paid. It was denied tkat the delivery orders in suit were 
taken to be equivalent to documents of title by any trade 
usage in Calcutta. It was alleged that tke delivery orders 
represented no ascertained or specific goods nor had any 
appropriation been made to tke delivery orders. The plain- 
tiffs 5 title to the delivery orders and to any goods represented 
thereby was denied, and it was pointed out that tke plaintiff's 
had entered into the agreement of tke 8th April 1909, with 
full notice of tke defendant company’s claims. It was sub- 
mitted that no grounds had been laid to found any estoppel. 

It was established in evidence tkat delivery orders of 
the nature of the one in suit, passed from hand to hand by 
endorsement and were sold and dealt with in the market ; 
that according to the invariable course of dealing in tke Cal- 
cutta jute trade delivery orders were only issued on cash pay- 
ment, and were dealt with in the market as absolutely repre- 
senting the goods to which they related and free from any 
ben of the seller. 
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*910 TJie circumstances attending tke interview of the 3rd 

Anglo- March 1909 between Luchminarain and Mr. Young were 
denied by the defendant company, but no evidence was called 
Mills Co. to support the denial; nor was any evidence adduced by the 
Omabemull defendant company to. prove their allegation that the goods 
indicated by the delivery order No. M 1/50 had never in fact 
been ascertained. 

The suit came on for hearing before Fletcher J., who on 
the 18th February 1910, passed judgment in favour of the 
plaintiffs. After setting out the facts, his Lordship pro* 
ceeded : — 

<k The first ground tliat the plaintiffs have based their claim Lit the 
present suit is one that arises under Exception 1 to Section 108 and 
Section 178 of the Indian Contract Act, 1872. 

“The wording of those two sections, however, to niy mind, show 
clearly that they refer to ascertained goods and there cannot be a 
document of title relating to unascertained goods. The delivery order- 
in this case does not refer to ascertained goods and therefore is not 
a document showing title to goods. The general provisions of section 
108 that a seller cannot give a buyer a better title to goods than he 
has himself, coupled with section 98 which enacts that a seller in pos- 
session of goods sold may retain them for the price against any sub- 
sequent buyer, unless the seller has recognised the title of the subse- 
quent buyer, disposes of the first head of the argument on behalf of 
the plaintiffs. 72 

His Lordship then discussed the evidence as to usage and 
came to the conclusion : — 

“That when a person issues one of these delivery orders he knows 
that it will pass from hand to hand by indorsement and that the in- 
dorsee is to have the right to call for the goods free from any claim 
by the vendor for the purchase money......... and that in these circum- 
stances the principles laid down in Merchant Banking Company 
of London v. The Phoenix Bressemer Steel Company (1) applied to the 
present case. 77 

His Lordship earn© to the further conclusion: — 

‘That the present case fell within the principles laid down in the cases 
of Knights v. Wiffen (2), Woodley v. Coventry (3), Ganges Manufacture 
- ing Co. v. Soumjmull (4) and that accordingly the defendants were 
estopped from denying that plaintiffs 7 title.” 


(1) (1877) L. It. 5 Ch. D. 205. (3) (1863) 2 H. & C, 164. 

(2) ' (1870) L. It. 5 Q. B. 660. (4) (1880) I. L. R. 5 Calc, 669. 
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On tlie question of tke amount tJie plaintiffs were entitled 
to recover, bis Lordship observed ; — 

“The amount remaining due on the pledge by Janki Dass & Go. to 
the plaint-life is lis. 7,200 and this sum at any rate they are entitled 
to recover. Tiie value of the Hessian cloth during the month of March 
1009 was amply sufficient to meet this sum; I accordingly give judg- 
ment for the plaintiffs for Rs. 7,200 and costs on scale No. 2.” 

f rom this judgment tke defendant company appealed. 

Mr. Zorab (with him Mr. B-uckland ), for tke appellant 
company. Tke suit as framed was a suit for tke recovery of 
property and not a suit on a contract. Accordingly section 1 
oi the Indian Contract Act, which introduces tke considera- 
tion of usage and custom of trade, has no application. More- 
over a custom to have any value, must be sufficiently estab- 
lished to have tke authority. of law’. Here there was a con- 
flict of testimony as to what tke custom oi trade was. If tke 
delivery order in suit were held to be negotiable, it must 
follow that tke indorsement to have had any legal effect 
should have been strictly regular, whereas tke delivery order 
w r as 4 4 to Messrs. Janki Hass & Co.’s Principals or order,” 
and tke indorsement was by Janki Bass & Co. themselves. 
Tke delivery order was not a negotiable instrument: hence 
mere indorsement was not sufficient to pass title: a proper 
assignment was necessary. It was submitted, however, that 
even an assignment would have been useless as the delivery 
order was not a document of title. Under no circumstances 
could a delivery order for unascertained goods be regarded as 
a document of title. Tke question then resolved itself into 
this, were tke defendant company estopped from contending 
that tke delivery order was not a document of title ? Sec- 
tions 108 and 178 of tke Contract Act embody tke whole law 
of estoppel of this nature. If the plaintiff desired to raise 
an estoppel against the defendant company, he must bring 
himself within the purview of one or other of those sections. 
Now a delivery order was in the nature of a promise to de- 
liver and not a representation of a fact which was essential 
to raise an estoppel. The mere issue of the document was 
not sufficient to raise an estoppel. Moreover the delivery 
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order was not a document of title. Again, although, the 
plaintiffs may have become pledgees ol the delivery order with- 
out notice, admittedly they became purchasers with full 
notice of the claims of the defendant company: the suit has 
been brought by the plaintiffs as purchasers. There were no 
circumstances from which the inference could be drawn that 
the defendant company issued the delivery order with the in- 
tention of enabling Janki Dass & Co. to raise moneys, Flet- 
cher J. relied on the authority of Merchant Banking Company 
of London v. Fhcmix Bessemer Steel Company (1). That case 
was decided on the particular facts of the case : it was field 
that it was the intention of the person giving the warrant 
that it should be used for the particular purpose. In the pre- 
sent case the delivery order had no fixed form, not was it in 
precise terms, nor was there any evidence of custom that by 
the issue of the delivery order, a liability to deliver was 
created, although the vendor remained unpaid. The evidence 
of the interview with Mr. Young should be discredited: at 
any rate whatever Mr. Young may have said could not amount 
to a representation (i) that cash had been received, for the 
delivery orders or ( ii ) that the defendant company held the 
goods on behalf of sub-vendors, or (Hi) that goods were as- 
certained or appropriated to the contract. 

Mr. B. C. Hitter (with him Mr* Sircar and Mr. Lang- 
ford James), for the respondents. There was ample evidence 
of the custom or usage of the jute trade that delivery orders 
were never issued except for cash. Hence where a delivery 
order was issued, there was a representation that cash had 
been paid. A complete case of estoppel arose quite apart from 
the question whether the documents were negotiable or not. 
Further the issue of the delivery order estopped the mills 
from submitting that the goods were not ascertained or ap- 
propriated. 

Mr. Zorah , in reply. 

Cur. adv. wit. 


(1) (1877) L. R. 5 Oh. P. 205. 
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Jenkins C.J. This appeal arises out of a suit brought 5910 
by the firm of Chandermull Serahmull and one Lucliminarain Anglo- 
Kanoria against the Anglo-India Jute Mill Company, Ld., 
for delivery of 1,00,000 yards of Hessian cloth and damages, Mills Co. 


or the value of the goods with damages, or for Es. 7,750 as Omademttlj.. 
damages for the conversion of the goods. 

.A decree has been passed in the plaintiffs’ favour by 
Fletcher J. and from this the defendant company have ap- 
pealed. 


The facts are these : on the 1st March 1909 the defendant 


company sold 3,00,000 yards of Hessian cloth and in the sold 
note sent to them by the brokers Messrs. Janki Hass & Co.. 
the sale was expressed to be to the brokers’ principals. Under 
the incorporated conditions payments were to be made in 
cash in exchange for delivery orders or on certain other speci- 
fied terms which have no application in this case (paragraph 
3) and delivery of the goods was to be given and taken on 
the terms '‘Heady payment against Pucea Delivery order.” 
Three delivery orders Nos. M 1/50, M 1/51 and M 1/52 bear- 
ing the date the 2nd March 1909 were issued by the defendant 
company to Messrs. Janki Bass & Co. by whom they were 
pledged to the firm of Chandermull Serahmull to secure re- 
payment with interest of the sum of Es. 18,000 then advanc- 
ed by the plaintiff firm to Messrs. Janki Dass & Co. The 
plaintiff Luchminarain Kanoria was also interested in the 
advance. Subsequently an agreement was made between the 
plaintiffs and Messrs. Janki Dass & Co. under which for 
valuable consideration the plaintiffs gave up the delivery 
orders M 1/51 and M 1/52 and obtained from Messrs. Janki 
Dass & Co. an assignment of their equity of redemption in 
delivery order M 1/50 and the 1,00,000 yards of Hessian cloth 
represented thereby. It is on this delivery order, M 1/50 
that the plaintiffs’ present claim is based. The defendant 
company resist the plaintiffs’ claim on the ground that they 
are unpaid sellers of the goods, and that they have a lien 
on them so long as they remain in their possession, and the 
price or any part of it remains unpaid. 
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So- far i have merely set out the broad outline of ike 
case ; tke details still kave to be tilled in. 

Tke plaintiffs’ version is that on tke 3rd March tke plain 
tiff Luchmmarain met Nando Kiskore, a partner in Messrs, 
Janki Bass & Go., near tke office of tke defendant com- 
pany, that ke was asked by Nando Kiskore to make an 
advance on three delivery orders of tke defendant company 
to which ke assented, that ke took the three delivery 
orders being those with which we are concerned in this 
suit, to the office of tke defendant company, where lie 
showed them to Mr. Young, who, in reply to his en- 
quiry whether the delivery orders were correct or in order, 
assured him they were all right. Luckminarain says that ke 
then came out of the office and returned tke delivery orders 
to Nando Kiskore telling him that ke would get money the 
following day from Gkandermull Serakmull, and that on that 
same day ke went to that firm and informed them that 
Its. 18,000 would have to be paid tke following day to Janki 
Bass & Co. on pueca delivery orders. 

Tke whole of this incident is denied by tke defendant 
company, but Fletcher J. accepted it as true, and I think 
we ought to accept his view as correct, and more especially 
as it is uncontradicted though it was within tke power of the 
defendant company to kave called evidence to show that no 
suck incident occurred. It may be that Mr. Young's ab- 
sence from India, prevented his being called, but it obviously 
was within tke defendant company’s power to call evidence 
from' their own office that tke delivery orders were not then 
issued, if as their counsel has argued that, that was tke fact, 
and they could kave cabled Nando Kiskore to deny tke visit 
to tke defendant company’s office on the 3rd with the delivery 
orders, if that story was untrue. Counsel for tke defendant 
company suggested in explanation of this omission that re- 
lations with Nando Kiskore were strained, but for this sug- 
gestion there is no foundation in tke evidence: on tke con- 
trary it appears from the judgment of Fletcher J. and it is 
not disputed that members of the firm of Janki Bass & Co. 
were sitting behind Counsel for the defendant company and 
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produced certain documents in the course of the trial and it 1910 

was further admitted that the defendant company opened a Ang£q- 

ledger account of Janki Dass & Co. since August 1909, 

though they had not got one on the previous 4th March. On Mills Co. 

the 4th the delivery orders were handed to the plaintiffs and omademull. 

the sum of Its. 18.000 was advanced and was paid into Janki 

_ . Jenkins 

Dass & Co.’s account with the Bengal National Bank. G.J. 


On the same date Messrs. Janki Dass & Co. handed the 
defendant company a cheque dated the 5th, hut this post-dated 
cheque was in fact not paid into the defendant company's 
bank till the 8th of March when it was dishonoured. The 
defendant company have given no evidence in explanation of 
this delay, but the plaintiffs show from Janki. Dass & Co.’s 
Pass-book, which was by consent admitted in evidence be- 
fore Fletcher J., that though the Bs. 18,000 received from 
the plaintiffs did not actually go to pay what w r as payable 
on the post-dated cheque, almost the whole of it went to satis- 
fy other claims of the defendant company. 

The delivery order in suit was in these terms : — 

u Please deliver to Messrs. Janki Dass & Co.’s Principals 
or order 50 Bs. -400,000 yds. Hessian Cloth 40 in. 7 A- oz. 
9x9 each 2,000 yds. (One hundred thousand yards only) 
ready shipment Bs 113.” 

This delivery order was indorsed to the plaintiffs by way 
of pledge on the 4th of March and this the plaintiffs maintain 
entitles them in the circumstances to the decree Fletcher J. has 
passed in their favour. The defendant company on the other 
hand urge that the delivery order was not a document of title, 
that it was not negotiable, and that no goods passed. But to 
this the plaintiffs reply, (a) that this delivery order did pass by 
indorsement, (b) that the issue of the delivery order in the 
circumstances was a representation on which the plaintiffs 
acted, that the cash payable in respect of the goods to which 
it referred had been paid, and (c) that it is not open to the de- 
fendants to contend that the property in the goods had not 
passed or to place reliance on their not having passed if that 
was the fact. 
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First, then, I will deal with, the question whether these 
delivery orders pass by indorsement. It is to be noticed that 
the delivery order was in favour of Messrs. Janki Bass & Co.'s 
principals or order, so that the document itself points to its 
being transferable by indorsement. 

But beyond this there is ample evidence that these deli- 
very orders pass from hand to hand by indorsement, and that 
as Fletcher J., holds they are sold and dealt with in the mar- 
ket. On the other hand there is not a word in the evidence to 
support Mr. Zorab’s argument that for their transfer a docu- 
ment of assignment is necessary. That the delivery order on 
which this suit is based was duly indorsed in the plaintiff's 
favour on the 4th of March has not been disputed. 

I next have to consider whether the issue of the delivery 
order amounted to a representation that payment had been 
made to the defendant Company for the goods to which it 
related. 

On this point we start with the emphatic evidence of the 
defendant Company’s witness, Mr. Tyre!, which is recorded as 
follows 

Q. There is not much tick credit in this trade on either 
side ? 

A. None whatever. 

Q. Yon don’t part with your documents without the cash 
and he wants his documents representing the goods before he 
pays? 

A. Yes. 

Q • These delivery orders are considered a good tender 
under a contract? 

A. Oh, Yes. 

Q. It is for the purpose of really making a tender that 
you make them out ? 

A. Yes, w r e send them round with a sircar as a rule. 

I need not refer to the plaintiffs’ evidence in detail ; it 
will suffice to say that it fully supports the position that ac- 
cording to the invariable course of dealing in the Calcutta 
Jute Trade delivery orders are only issued on cash payment, 
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and that they are dealt with in the market as absolutely re- 
presenting the goods to which they relate. This is borne out 
by the contract in this case which specifically provides that 
“payments are to be made in cash in exchange for delivery 
orders on sellers/’' and contain the stipulation “Ready payment 
against pucca delivery order/'' And in this connection it is 
worthy of notice that the delivery order in suit, which is a 
pucca delivery order embodies the term “Ready shipment.” 

Then *we have the interview with Mr. Young, which 1 
have already held to be proved. 

An attempt lias been made to minimise its effect, but it 
appears to me to he a matter of plain commonsense that, as 
between business men. Mr. Young’s reply would be regarded 
as an assurance that the delivery orders could be safely dealt 
with in the ordinary course of business, and I have been in no 
way impressed with the analytical argument to which we have 
been subjected by counsel for the defendant Company on this 
point. Mr. Young could not have honestly replied as ho did — 
and I absolutely decline to impute dishonesty to him — if he 
gave his reply with the mental reservation that if Luchin i- 
n a rain dealt with the delivery orders for value lie might find 
he took nothing, because Janki Dass & Co. had not paid for 
the goods. And after all why should these delivery orders 
have been issued as they were, unless it was contemplated 
that Messrs. Janki Dass & Co., would at once deal with them 
for value either by way of sale or pledge? To this the defen- 
dant Company have vouchsafed no answer. Xow here again 
I would for a moment recall the facts. These delivery orders 
hearing date the 2nd of March, were issued by the defendant 
Company to Janki Dass & Co., not later that the 3rd of March, 
and were on that day placed in Lu eh mina rain’s hands and 
shewn by him to Mr. Young. On the 4th after Luchminarain 
had promised to make an advance on them the defendant 
Company take a post-dated cheque from Janki Dass & Co., in 
respect of the three delivery orders including that in suit. 
Though this cheque is dated the 5th of March , it in fact was 
not paid until the 8th when it was dishonoured. Tn the mean- 
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1910 time the defendant Company had paid in on the 4th two post- 
ANcao- dated cheques of the 3rd which they had received from Janki 

Jtoe Dass & Co., in respect of other transactions. These were 
Mills Co. honoured, and it is admitted by the defendant Company as 
Omadbmull. their Bank Pass-book makes plain that Its. 15,000 odd of 

Rs. 18.000 advanced by the plaintiffs went towards the post 

Jenkins 

C.J. dated cheques so paid m. 

Now there is not a word of explanation from the defend- 
ant Company’s side as to why the delivery orders in suit 
should have been issued on the 3rd, or as to why these post- 
dated cheques were taken; it is obvious that the defendant 
Company have had the benefit of the money advanced by the 
plaintiffs, and, if their contention is to prevail, they will not only 
have had the benefit of his advance, hut also of the goods on 
which the advance was made in consequence of their conduct 
The hare fact that the plaintiffs 5 money has come to them may 
not have a direct bearing on the legal position, but it un- 
doubtedly lends colour of probability to the contention that 
the delivery orders were handed over to Janki Dass & 
Co., to enable them to raise money on them, as in fact they 
did to the advantage of the defendant Company. And this gains 
the greater force from the fact that no one connected with 
the defendant Company has ventured into the witness box to 
explain how the delivery orders came to be issued on the 3rd., 
or why post-dated cheques were taken, or to repel the argument 
that they acted as they did to enable Janki Dass & Co. to 
raise money on the delivery orders, or to deny that the issue 
of delivery orders has the implication, and conveys to those 
engaged in this trade the assurance for which the plaintiffs 
contend. The conclusion then to which I come is that the 
defendant Company intentionally caused or permitted the plain- 
tiffs to believe that the cash payable in respect of the goods 
to which the delivery order related had in fact been paid, ami 
that the plaintiffs acted on that belief, and I therefore hold 
that the defendant Company cannot in this suit be allowed to 
deny that such cash was paid, and therefore they cannot 
claim to he entitled to a lien as against the plaintiffs. But 
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then it is argued lor the defendant Company that the plain- 
tiffs cannot succeed, as the property in the goods did not pass 
since there was no appropriation of them to this delivery 
order;, and it is contended that no reliance can be placed on Mills Co. 
the 1st exception to section 108 of the Contract Act, inasmuch Omademull 
as, in the circumstances, the delivery order was not a docu- 
ment of title. It is difficult to see how the defendant Com- C.J. 
pany can successfully rely on this plea in view of my conclu- 
sion as to the lien claimed by them ; but, however, that may 
be, I think it must fail. 

In India there is now statutory recognition of a delivery 
order as a document of title (see section 108 of the Contract 
Act and section 137 of the Transfer of Property Act) and under 
it the transferee acquires a title to the goods to which it re- 
lates. 

It is, however, urged, that, in this case, it cannot be re- 
garded as a document of title, seeing that the goods to which 
it relates were not ascertained. Rut in fact the defendant Com- 
pany have adduced no evidence to prove that the goods had not 
been ascertained, though this was a fact specially within their 
knowledge (Section 106, Evidence Act). And apart from this 
the defendant Company can not be heard to advance this plea, 
and for substantially the same reasons as preclude them from 
showing cash was not paid. 

They do not suggest that there were not goods applicable 
to the delivery order, they only say they have not been ascer- 
tained. Rut having regard to the terms of the deliver} 7 order, 
the known course of dealing in this market, Mr. Young's re- 
presentation, and their own conduct, the defendant Company 
must be taken to have appropriated goods of the required 
quantity and description to this delivery order, and they can- 
not now be heard to deny thar they held these goods for the 
plaintiffs. And it must be borne in mind that we have not to 
consider whether property passed as between the original sel- 
lers and buyers, but whether in the events that have happened, 
the sellers can assert this against the plaintiffs who have act- 
ed on the faith of the seller’s representation that no lien exist 
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ed and that they held goods to answer the delivery order, in 
my opinion the defendant Company's contention on this head 
must also fail, for in the circumstances, the defendant Com- 
pany have represented that the delivery order would pass and 
confer a good title, and they put it in the power of Messrs. 
Janki Dass & Co., to indorse the delivery order with this re- 
presentation to the plaintiffs, who, dealing in good faith and 
for value, were induced to alter their position on the faith of 
the representation so made. In these circumstances the defend- 
ant Company cannot he allowed to defeat the right which 
the plaintiffs have thus acquired: Goodwill v. Robarts (1). 
Nothing has been said against the amount of damages award- 
ed by Fletcher J. and they must be accepted as correct. His 
decree, therefore, must be confirmed and this appeal dismissed 
with costs. 

WoormoFFK J. I agree. 

. 1 ppea I riis m used . 

Attorneys for the appellant Company : San demon A Go. 

Attorneys for the respondents.: Puyh <y Co. 

(I) (1876) L. R. I A. C. 470. 

j. c. 
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APPELLATE CIVIL. 

Before Mr. Justice Brett and Mr. Justice Vincent . 

RAMDHARI SAHU 
' v. 

RAM CHARITTER SAHU.* 

Appeal— Private award— Civil Procedure Code ( Act XIV of 1882 ), s. 525 — 0rde r 

rejecting application to file award made out of Court - Rules of Evidence. 

An appeal lies against an order refusing to grant an application to 
file an award made between the parties without intervention of the 
Court. 

Shea Bahai Mahton v. Kirtarth Bhagat (1) followed. 

Basant Lai v. Kunji Lai (2) not followed. 

Proceedings contemplated by s. 525 of the Code of Civil Procedure 
arc proceedings of a private nature, to which the rules of evidence can 
not be strictly applied. 

Appeal by the petitioner, Ramdhari Sahu. 

This appeal arose out of an application made by the plain- 
tiff Ramdhari Sahu for filing an award under section 525 of the 
Civil Procedure Code. It appeared that the plaintiff and the 
defendant were brothers, and on the death of their father a 
dispute arose between them, and they tried to divide the pro- 
perties amicably, but they failed in their attempt. On the 
12th March, 1907, they jointly executed and registered a deed 
of agreement, by which they agreed to refer their disputes to 
five persons as arbitrators, who were also to effect a partition 
of the properties. On the I5th April, 1907, the award was 
delivered, and on 6th July, 1907, the present application was 
made to have the award filed in Court. 

The defendant after taking several adjournments, on the 
23rd of January, 1908, filed his petition of objection. The 
objections were that the arbitrators were guilty of partiality 

* Appeal from Original Decree, No. 569 of 1908, against the decree 
of Jogendra Nath Chuekerbutty, Subordinate Judge of Mozafferpore, 
dated Sept. 22, 1908. 

(1) (1908) 7 O, Tj. ,T. 486, 


(2) (1905) I. L. R. 28 All. 21. 
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and misconduct, that the award was delivered after the arbitra- 
tors were served with notices not to proceed with the case, and 
that the division of the properties made was unfair. 

The Court of first instance having found that the award 
was bad by reason of misconduct on the part of the arbitrators, 
and on the ground that the award was prepared after the arbi- 
trators had been served by the defendant with a notice not to 
proceed with the arbitration, dismissed the application. 

Against this decision the plaintiff appealed to the High 
Court. 

Moulvi Muhammad Mustafa Khan for Moulvi Zahadur 
Rahim Zahid , on behalf of the respondent, took a preliminary 
objection that no appeal lay to the High Court against the 
decision of the Subordinate Judge: see Basant Lai v. Kunji 
Lai (1). 

Bobu Joy Gopal Ghose , for the appellant, relied upon 
the case of Sheo Sahai Mahton v. Kirtarth Bhagat (2), and 
contended that an appeal lay in the case. The facts found by 
the learned Subordinate Judge are not sufficient to hold that 
the arbitrators were guilty of misconduct or partiality. This 
being a private arbitration, the arbitrators were not bound to 
keep any record or to produce any record of the proceedings 
of the arbitration. 

Moulvi Mohammad Mustafa Khan , for the respondent. 
The Court below was right in holding that the arbitrators were 
guilty of misconduct ; and that notwithstanding the defendant 
gave them a notice not to proceed with the arbitration, they 
did so. This was clearly misconduct on the part of the arbi- 
trators. The case of Tool simony Dassee v. Sudevi Basse e 
(3) supports my contention, 

Brett and Vincent JJ. The plaintiff and the defendant 
who are the appellant arid the respondent, respectively, in the 
present appeal are two brothers, and after the death of their 
father they seem to have quarrelled and to have made two or 


(!) (1905) T. L. R. 28 All. 21. (2) (1908) 7 C. L. J. 488. 

(3) (1899) 3 C. W. N. 361. 
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three ineffectual attempts to divide between them the property 
left by their father. Having failed, they on the 12th March, 
1907, jointly executed and registered an ekrarnama , or deed of 
agreement, by which they agreed to refer their dispute to five 
persons as arbitrators, who were also to effect a partition be- 
tween them of the property. On the 15th April, 1907, the award 
was delivered and, on the 6th July, 1907, the plaintiff-appellant 
applied to the Court under section 525 of the old Code of Civil 
Procedure to have the award filed in Court and a decree passed 
in accordance therewith. The written award appears to have 
been kept in the custody of one of the arbitrators and, in the 
application, there was a prayer that that arbitrator should be 
directed to produce the award in Court. This order was after 
wards carried out. The application having been made on the 
6th July, 1907, several adjourments were taken by the defend- 
ant, and on the 23rd January, 1908, he, for the first time, filed 
his petition of objection. In substance, his objections 
amounted to this — that the award was bad by reason of miscon- 
duct on the part of the arbitrators, it was illegal, and could not 
be enforced. He further stated, apparently as an instance of 
misconduct on the part of the arbitrators, that the valuation of 
the properties, had not been correctly made and that, in conse- 
quence, he had been prejudiced. The case was then adjourned 
on several occasions till the 13th July, 1908, and, a year after 
the first application had been made, an application was made 
by the defendant to the Court to appoint a Commissioner to 
value the properties in dispute. The plaintiff did not object to 
the application, and a Commissioner was appointed, and on the 
10th August, 1908, the Commissioner submitted his report. 
After that, the Court examined the defendant and three wit- 
nesses on his behalf in order to support the allegation of mis- 
conduct against the arbitrators, and, in answer to that evidence, 
he examined on behalf of the plaintiff two of the gentlemen who 
had acted as arbitrators. On that evidence the learned Subor- 
dinate Judge arrived at the conclusion that the award was bad 
by reason of misconduct on the part of the arbitrators and on 
the ground that the award was prepared after the arbitrators 
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1910 b. a d been served by the defendant with a notice not to proceed 
Ramdhabi with the arbitration. The Subordinate Judge, therefore, dis- 
missed the application and refused to allow the award to be 
Ohabitter filed. Against that decision the plaintiff has appealed. A 
Sahu. preliminary objection has been taken that no appeal lies. In 
our opinion this objection cannot be sustained. In the case 
of Sheo Sahai Mahton v. Kirtarth Bhagat (1), which follows 
other decisions of this Court to the same effect, it has been 
distinctly held that an appeal lies against an order refusing 
to grant an application ho file an award under section 525 of the 
old Code of Civil Procedure. It is true that a different view 


has been taken by the learned Judges of the Allahabad High 
Court in the case of Basant Lai v. Kunji Lai (2), but we are 
not prepared to differ from the view which has all along been 
taken by this Court, and which, in fact, has been introduced in 
the new Code of Civil Procedure as clause (/) of section 104. 
The preliminary objection, therefore, in our opinion, fails. 

The learned Subordinate Judge in arriving at his conclu- 
sion that the arbitrators had been guilty of misconduct or 
partiality, as alleged by the defendant, relies entirely on the 
fact that certain statements made by the parties or statements 
made by the witnesses which were either filed before the arbi- 



trators or were taken down by them in writing were not filed 
with the award in the Court and were not produced. The 
plaintiff when lie made the application filed with it the award 
only and, so far as we can interpret the provisions of the law, 
that was all what was necessary under section 525 of the old 
Code. We are not aware of any provision of the law which 


requires persons to whom matters have been referred for deci- 
sion by private arbitration to adopt any special procedure or 
which compels them to keep any record or to produce any 
record of the proceedings taken before them. The proceed- 
ings contemplated by section 525 are proceedings of a private 
nature, to which the rules of evidence cannot be strictly ap- 
plied. It is not very clear from the evidence of the arbitrators 
themselves whether any formal record of the statements of 


(1) (1908) 7 C. L. J, 486, 


(2) (1905) I. L, R, 28 AH 21. 
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the parties or of tlie witnesses was made, but the arbitrators 
appear to have questioned the parties and the persons who Ea *^ r1 
were produced before them, in order to enable them to decide 
the questions which had been referred to them for deter- Charitter 
ruination. The learned Subordinate Judge in dealing* with 
this question of misconduct appears to us to have travelled 
beyond that question, and to have really taken into considera- 
tion the merits of the award, and to have attempted to decide 
whether the decision of the arbitrators was one which, in his 
opinion, appeared to be correct. We think that it is no part 
of the duty of the Court acting under section 525, Civil Pro- 
cedure Code, to enter into the merits of the award. All that 
section 526 contemplates is that the Court shall determine 
whether the defendant has made out against the award any 
objection which he is entitled to take under the provisions of 
section 520 or section 521 of the old Code. Thus the learned 
Subordinate Judge in dealing with this question of miscon- 
duct has attempted to decide whether the valuation made by 
the arbitrators of the properties was correct or not. We are 
not aware under what provision of law the learned Subordinate 
Judge appointed a Commissioner, in order to test the merits of 
the award or to determine whether the valuation was correct 
or not. But even if the report of the Commissioner on that 
matter be accepted, we think that a perusal of the whole re- 
port is sufficient to convince anybody looking into the matter 
impartially that, even supposing that, in the few cases where 
the Commissioner has differed from the valuation of the arbi- 
trators, the arbitrators are in the wrong, there is no ground 
whatever for supposing that their mistake was not a bona-fide 
mistake but was a mistake due to collusion or misconduct, 

We may observe that so far as the valuation oitheGola house 
and of the orchard is concerned, we should certainly, in the 
position of the Subordinate Judge, have felt considerable 
hesitation in accepting the valuation of a learned member of 
the legal profession, acting as Commissioner, on those two 
matters in preference to the valuation arrived at by the arbi- 
trators, in the case of the Gola house on the opinion of a 
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mason, and in respect of the orchard on their own knowledge 
as persons living in the locality and holding orchards similar 
to the orchard which was the subject of consideration. In 
our opinion, the learned Subordinate Judge has not given in 
his judgment sufficient reasons to support the finding that the 
arbitrators were guilty of misconduct or partiality in prepar- 
ing the award. He has next arrived at the conclusion that 
the arbitrators have shown partiality in the way they have 
divided the assets due to the joint family. It appears that 
the account books of the joint family were kept by the plain- 
tiff, and that he produced them before the arbitrators. It 
seems from the evidence of the arbitrators themselves that 
certain objections were taken by the defendant to some of the 
items in the accounts, but that when he was asked to substan- 
tiate his objections, he failed to adduce any evidence what- 
ever on the subject. The learned Subordinate Judge deals 
with one item in particular, which is a mortgage bond shown 
to be executed by Biju Goala in favour of the joint family. 
That bond is shown with accounts as still outstanding, and 
the bond itself appears to have been produced before the arbi- 
trators by the plaintiff. It was admitted, however, that the 
joint family was in possession of the land covered by the 
mortgage, but it was explained that the bond which was a 
simple mortgage bond, having been treated as an usufructuary 
mortgage bond, the members of the joint family were allowed 
to remain in possession and to appropriate the profits in lieu 
of interest. The case of the defendant was that Biju Goala 
had executed a kobala , by wffiich he had sold the mortgaged 
land to the family and so paid off the mortgage; but both the 
arbitrators in their evidence deposed that the defendant never 
made any such statement before them. The Subordinate 
Judge, however, has come to the conclusion that the defend- 
ant’s story is correct, as the joint family of the plaintiff and 
the defendant was in possession of the mortgaged property. 
In our opinion, that conclusion is not warranted by the 
evidence or by the facts, and the circumstance that the bond 
was produced by the plaintiff certainly is inconsistent with 
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tke view tliat Biju Groala lxad paid off the mortgage debt by 
transferring tiie property to the joint family or to the plain- 
tiff. The arbitrators in their evidence have stated that the de- 
fendant failed to adduce any evidence in support of his allega- 
tion that the accounts produced by the plaintiff were not 
correct; and, though the arbitrators stated that there were 
some differences between the day-book and the ledger produced 
by the plaintiff, they appear to have found that the accounts 
were substantially correct, and that the assets which they 
divided among the parties were those due to the family. 

Before the arbitrators an objection was taken to another 
item, namely, a bond executed by Sheo Mistry on the ground 
that the sum due under the bond was not recoverable. The 
arbitrators, however, found that this objection was not well 
founded, as the value of the property mortgaged was more than 
sufficient to cover the mortgage debt. The learned Subordi- 
nate Judge in his judgment has not referred to this bond. 
The learned Judge has further held that from the award it 
appears that the defendant took objections on several other 
points, but that the arbitrators decided those points against 
him without giving him any opportunity to substantiate them. 
On these grounds the learned Subordinate J udge held that the 
arbitrators had been guilty of partiality and misconduct. 
The learned pleader, who has appeared to support the decision 
of the lower Court has contended that the learned Subordinate 
Judge was right in the view which he took with regard to the 
misconduct of the arbitrators, on the ground that they failed 
to give to the defendant a reasonable opportunity for the ex- 
amination of his witnesses and because they arrived at no defi- 
nite decision with regard to the objections raised, first, as to 
the jewellery, secondly , as to the accounts, thirdly , as to the 
landed property and, fourthly , as regards the debts. He has 
also contended that the award was bad for misconduct of the 
arbitrators, because they did not value the lands themselves 
and because they did not go into the question whether the 
plaintiff had named, as creditors to the estate, persons who 
were really fictitious creditors with the object of causing loss 
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to the defendant . Four persons are referred to, who are .enter- 
ed in the award as creditors to the estate. They are Bunwari 
Lall, Lalji Sahu, Ram Lai Mali and Govind Sahu. It appears, 
however, that the debts due from the joint family have not 
been divided between the parties by the arbitrators, but have 
been left to be recovered from the members of the family joint- 
ly. It was not therefore necessary for the arbitrators to go 
into detail into these matters, as any decision with regard to 
these debts would certainly not bind the parties in any subse- 
quent litigation. Furthermore, we can hardly regard this omis- 
sion as sufficient to make out a case of misconduct on the part 
of the arbitrators. 


Dealing with the other points raised by the learned pleader 
for the appellant, we are of opinion that the arbitrators did 
give the defendant a reasonable opportunity of producing wit- 
nesses to support his objections. It has been suggested that, 
when the defendant named certain persons as witnesses before 
the arbitrators, but did not produce them, the arbitrators ought 
to have taken steps to secure the attendance of those witnesses 
and to have examined them. We are not aware of any pro- 
visions of law which would enable the arbitrators to secure the 
attendance of persons before them for the purpose of giving 
evidence and we think that their duties cannot be taken to go 
further than to examine the persons produced before them 
by the parties to give evidence. It appears that the arbitra- 
tors sat for six or seven clays for the purpose of dividing the 
properties which were not very numerous, and we think that 
there is no ground whatever for the .contention that the de- 
fendant had not a reasonable opportunity of producing all his 
witnesses before the arbitrators. The defendant himself ad- 
mits that he did not produce any witnesses before the arbi- 
ters, with the exception of one only. 

We have referred to the evidence given by the defendant 
before the lower Court, and we are unable to understand what 
objection he raised to the division of the jewellery. So far as 
his evidence goes, he appears to have been contented with the 
division which was made. In fact the division of the jewellery 
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appears to have been made between the two brothers without 
the assistance of the arbitrators at all. 

As regards the accounts, we are of opinion that the arbi- 
trators were justified in regarding the books filed by the plain- 
tiff as entitled to reliance and in dividing the assets on the 
basis of those accounts. 

As to the valuation of the lands, we find from the evidence 
of the defendant himself that no substantial objection to the 
valuation was taken, and we are unable to hold that the fact, 
that the arbitrators thought it necessary to go to the Mouzas 
to satisfy themselves as to the valuation, supports the conclu- 
sion at which the learned Subordinate Judge has arrived that 
there were disputes between the parties as to the valuation of 
the different properties. We are of opinion that the grounds 
on which the learned Subordinate Judge has arrived at the 
conclusion that the arbitrators are guilty of misconduct and 
partiality are unsound and, on the facts before us, there is 
nothing whatever to support the conclusion that the arbitra- 
tors in making the award acted otherwise than fairly and im- 
partially. 

The second point on which the learned Subordinate Judge 
has held that the award cannot be accepted is that the award 
was prepared after the arbitrators had been served by the de- 
fendant with a notice not to proceed with the work. Both 
the arbitrators have stated on oath that the award was signed 
and delivered on the 15th April, 1907, and the evidence ad- 
duced on behalf of the defendant to prove his attempt to serve 
the notice on the arbitrators is to the effect that the notice 
was not presented till the 16th April, 1907. The learned 
Judge has disbelieved the evidence of the arbitrators on this 
point simply on the assumption that they were strongly 
biased in favour of the plaintiff and against the defendant. 
In our opinion, there is no justification whatever for that con- 
elusion, and we see no reason why the evidence, which stands 
unrebutted, of the two arbitrators who appear to be gentlemen 
of position in the village should not be accepted that the award 
was delivered before any notice whatever was issued by the de- 
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fendant to the arbitrators to stay proceedings. It seems lo us 
more likely that the defendant, having* on the 15th April heard 
what the award was, went to his pleader, Dliirendra Babu, that 
day and had the notice written which was attempted to be 
served on the arbitrators on the 16th April. In our opinion, 
the second ground, on which the learned Subordinate Judge 
has held that the award cannot be accepted, fails. 

It was also suggested that the award was bad because all 
the arbitrators had not sat together in disposing of the matter. 
The two arbitrators, however, themselves allege that all the 
arbitrators were present during all the sittings and there was 
only the evidence of the defendants to support the contrary 
contention. In our opinion we see no reason to hold that tins 
evidence of the arbitrators on this point should not be accept- 
ed. 

The result, therefore, is that we decree the appeal and set 
aside the judgment and decree of the lower Court and direct 
that the application of the plaintiff be granted, that the award 
be filed in Court, and that a decree in accordance with the same 
be drawn up. The plaintiff-appellant is entitled to recover his 
costs from the defendant both in this Court and in the lower 
Court. 

Appeal allowed . 

s. c. G. 
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APPELLATE CIVIL. 

Before Mr. Justice Woodroffe and Mr. Justice Teunon. 

DURGA PRASAD SINGH 
v. 

HAM DOYAL CHAU DH URL* 

Judgment — Fcrsonal knowledge of Judge — Materials not in evidence or 
improperly admitted as basis of judgment — Validity of such judg- 
ment. 

A judgment which is based on materials which were not in evidence 
and which have been improperly admitted or on the personal knowledge 
of the Judge, is not in accordance with law. 

Vallabha v. Madusudanan (1) referred to. 

Second Appeal by the plaintiff, Durga Prasad Singli. 

This appeal arose out of a suit to obtain fchas possession 
of a village, on the allegation that the said village was in- 
cluded in the zemindari of the plaintiff and that the defendant 
was an ordinary temporary tenureholder who had refused to 
quit after due notice. The defence was that the defendant 
was one of several co-shai'ers in the tenancy, which was not 
an ordinary ijara , but a jungleburi hhudkati tenancy, that 
the suit was bad for defect of parties and that no notices 
had been served and that the defendant wus not liable to 
ejectment. The Subordinate Judge dismissed the suit. He 
found against the defendant on the points of defect of parties 
and want of notice, but on the merits he was of opinion that 
the defendant was not a tenant who was liable to be evicted. 
On appeal, the Juducial Commissioner agreed with the Sub- 
ordinate Judge in his findings as to notice and defect of 
parties and in the conclusion. But in deciding the nature of 
the defendant’s tenancy, the learned Judicial Commissioner, 

* Appeal from Appellate Decree, No. 889 of 1909, against the decree 
of W. H. Vincent, Judicial Commissioner of Chota Nagpur, dated Feb. 
25, 1909, affirming tlie decree of Bepin Behari Chatterjee, Subordinate 
Judge of Purulia, dated March 31, 1908. 

(1) (1889) I. L. R. 12 Mad. 495. 
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imparted Iiis personal knowledge on the question and con- 
sulted books which were not in evidence, and the parties had 
no opportunity of dealing* with the matters therein men- 
tioned. The plaintiff, being* unsuccessful before the Judicial 
Commissioner, preferred this second appeal to the High Court. 

Dr. Hash B chary Ghose (with him Balm Lalitmohau 
Ghose , for the appellant, referred to Phipson on Evidence, 
p. 351 ; section 57 of the Indian Evidence Act, and V allabha 
v. Madusudanan (1). A Judge cannot impart his own know- 
ledge nor can he rely on books, if the books were not admitted 
in evidence or inadmissible as such. The parties had no oppor- 
tunity of dealing with the matter contained in the books. 

Balm Golap Chandra Sarkar Sastri (with him Balm 
Dicarkanath Mitra ), for the respondent. A Judge can always 
rely on text books, even if they are not admitted in evidence: 
see section 1G7 of the Indian Evidence Act. 

Woodroffe J. The main ground which has been argued 
in this appeal is that the judgment of the lower Appellate 
Court is wrong in law, inasmuch as it is based on materials 
which were not evidence and which have been improperly 
admitted. It is not necessary to go, with detail, into the 
various points on which the judgment of the learned Judicial 
Commissioner is attacked. It is sufficient to point out one 
or two instances which are the grounds for the order which 
I propose to make. It appears from the judgment itself that 
certain books which were described as text-books, namely, 
Robinson’s Land Tenure Reports, Cotton’s Memorandum of 
Land Tenures in Bengal and Webster’s Report on the Land 
Tenure of Chota Nagpur, were referred to, and, (so far as I 
understand the judgment) relied on by the learned Judicial 
Commissioner. These books were referred to by him after the 
case was closed and the parties had no opportunity of dealing 
with the matters therein mentioned. Assuming (as to which,! 
say nothing) that these reports would have been evidence ; the 

(1) (1889) I. L. R. 12 Mad.' 495. 
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Judicial Commissioner states that he delayed giving judg- 
ment in the case, as he had been endeavouring to obtain books p G f G A ^ 
of acknowledged authority in relation to the Land Tenures Singh 
which were the subject of discussion in the judgment until Ram 
he could obtain them from Calcutta. I may refer in this chaijdhuri. 
connection to what was said in Vallabha v. Madusudanan (1). ^ 00 ~" FFE 
Then in the judgment he refers to the Porakat settle- J* 
ment and to the Settlement Officer's report in connection with 
that settlement, though that settlement report was not in 
evidence or referred to by the parties. 

Then, there are other matters which appear to have been 
relied upon, for which there is no evidence and in respect of 
which the learned Judicial Commissioner appears to have re- 
lied upon his own personal knowledge. It is stated, for in- 
stance in the judgment, “that in some cases it is believed 
that landlords have for some years been deliberately inducing 
ignorant tenants to sign documents describing themselves as 
temporary lessees, ticadars or ijaradars, with the object of 
evicting them from their hereditary tenancies when it is 
thought advisable.” There appears to be no evidence in sup- 
port of this statement. There are other passages upon which 
reliance has been placed in this connection. 

I am of opinion, therefore, that the decree of the lower 
Appellate Court must be set aside and the case remanded to ‘ 
the Judicial Commissioner for a re-hearing in accordance with 
law and upon such evidence as the law allows. 

The costs will abide the result of the hearing of the ap- 
peal on remand. 

Tettnon J. X agree. 

C ase rein anded . 


S. M. 


(1) (1389) I. L. R. 12 Mad. 495. 
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CRIMINAL REVISION. 

Before Mr. Justice I). Chatter jee and Mr. Justice Bichardson . 

KALI PEAS ANNA BOSE 
v . 

EMPEROR* 

Security for good behaviour— Evidence of acts committed several years before the 
proceedings — “ Offences involving a breach of Ike peace " — Acts of high-handed- 
ness not accompanied with 'actual breaches of the peace— Liability of zemindar 
for acts of his naib and lathials committed in his interest— Abetment of offences 
involving a breach of the peace— Criminal Procedure Code (Act V of 1S98) 
s. 110(e). 

Evidence of acts falling within the scope of s. 110 of the Criminal 
Procedure Code but committed several years before the date of the in- 
stitution of the proceedings thereunder, is admissible. 

Wahid Ali Khan v. Emperor (1) followed. 

To bring a case within the section a person must be found to have 
habitually committed, attempted to commit, or abetted the commission 
of, offences of which a breach of the peace is an ingredient. 

Arun Samanta v. Emperor (2) followed. 

Where the only conviction against a zemindar was one under s. 150 
of the Penal Code and there was evidence that he with his lathials (or 
his servants acting under his orders), took articles of food from bazar 
vendors, that he assembled lathials to enforce the performance of puja 
by his own purohit, threatened a witness with violence for deposing 
against him, and, with his lathials, uprooted some trees, cut the crops 
of his opponents, molested rival fishermen in boats and attempted to 
stop a marriage procession, but no breach of the peace was committed 
or complaint made by the opposite party : — 

Held, that such acts did not involve a breach of the peace so 
as to support a charge of habitually committing offences within cl. (e). 

But where the zemindar’s naib had led several riots in his master’s 
interest and had been convicted in several such cases, and there was 
evidence that certain lathials were always employed to help his cause:— 
Held, that he had habitually abetted the commission of offences 
mentioned in that clause. 

Kasi Sundar Boy v. Emperor (3) followed. 

A Magistrate should he careful to see that s. 110 is not employed 
by private persons to wreak vengeance under the a?gis of a Crown pro- 
secution. 

* Criminal Revision, No. 692 of 1910, against the order of A. E. 
Stinton, Addl. District Magistrate of Dacca, dated March 16, 1910. 

n.) (1907) 11 C. W. N. 789. (2) (1902) I. L. R. 30 Calc. 366 

(3) (1904) I. L. R. 31 Calc. 419. 
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On the 24th May, 1909, Chinta Hari Dutt, Sub-inspector 
of Rajabari thana, submitted a report endorsed by Inspector 
K. P. Mookerjee to the Superintendent of Police, with a list 
or schedule of 64 cases in which the petitioners were said to 
have been implicated, and prayed for sanction to prosecute 
them under section 110 (e) and (f) of the Criminal Procedure 
Code. The report was ultimately forw r arded to Babu G. 0. 
Chatterjee, Sub-divisional Officer of Munshigunge, who, on 
the 7th June, instituted a proceeding under section 110 (e) 
and (f) which was withdrawn by Mr. Stinton, the Additional 
District Magistrate of Dacca, on the 10th. The petitioners 
were brothers belonging to the family of the Bahar Chowdh- 
ries, and were muktears by profession. Kali Prasanna, the 
elder, resided mostly in Munshigunge having an extensive 
criminal practice there, while Kali Kumar resided at the family 
house in Bahar and managed the family properties. The trial 
began before Mr. Stinton on the 1st July 1909, and the prose- 
cution closed on the 30th September. The petitioners filed a 
list of 152 defence witnesses on the latter date, and further lists 
on 31st January and 21st February 1910. The last one includ- 
ed the names of six witnesses, but the Magistrate refused to 
summon them. In the meantime the trial was, after several 
adjournments, resumed on the 16th February, and proceeded 
till the 7th March when an application wms made to the Magis- 
trate to examine the above six witnesses said to be present in 
Court, but he rejected it as they seemed to him to have been 
produced only for the purposes of delay. By his order, dated 
the 16th March, he directed each of the petitioners to execute 
a bond for Rs. 5,000, with five sureties in Rs. 1,000 each, to 
be of good behaviour for three years. 

The Magistrate found that the petitioners mobilized a 
band of lathi als, 52 of whom were named by the witnesses, 
under the leadership of their naib, Hem ant a Sarkar, from their 
houses and kept them under arms on chum during disputes 
regarding ^possession thereof. He then stated that there were 
38 cases against the accused and his men instituted between 
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^ 1902-1909, of which 35 were since 1906. He then enumerat- 

Kali ed the following cases with observations thereon 
Phasanna 

^ SE (1) Bamjan Munshi v. Daimaddi Sardar and others — Accused con- 

Smpeeor. victed, on 30th August, 1902, under ss. 147 and 379 I. P. C. The prose- 
cution case was that they were Kali Prasanna’s lathials. 

(2) Hasanullah Munshi v. Kali Kumar and others — Charge under 
ss. 148 and 302 I. P. C. Kali Kumar was acquitted on 9th September, 
1903, but it was established that the riot was committed by the peti- 
tioners’ men and in their interests. 

(3) Jamini Kumar Sen v. Sabar Ali and, others — Accused convicted 
on 8th April, 1905, under s. 447 I. P. C. They were the petitioners* 
tenants and committed the offence in their interests. 

(4) Upendra Nath Banerjee v. Hem ant a Sarlcar and others — Convic- 
tion on 31st August, 1906, under s. 144 I. P. C., committed in the 
interests of the petitioners. 

(5) Twelve cases by Arat Ali’s tenants v. Hemanta and others — 
Conviction on 24th May, 1907, under ss. 144 and 448 I. P. G. The 
tenants were evicted by a large force- of Kali Prasanna’s lathials led by 
Hemanta. 

(6) Emperor v. Kali Prasanna and Kali Kumar — Conviction oh 
27th August, 1908, under s. 150 I. P. C. and fine of Rs. 1,000 upheld by 
tbe High Court. 

(7) Harish Banerjee v. Hemanta and, others — Conviction on 20th 
February, 1909, under ss. 144 and 379 I. P. C. The case arose out of 
a boundary dispute between Kali Praasnna and Abbey Churn Mitter. 

(8) Babur Ali v. Hemanta and others — instituted on 25th Decem- 
ber, 1908, under ss. 147 and 379 f. P. C. Accused acquitted, but the 
Court found that the huts were removed by Kali Prasanna’s men. 

(9) Haider Ali v. Jogessur Mooherjee — instituted on 25th May, 
1909, under ss. 144 and 380, hut accused acquitted. Jogessur, an amla 
of Kali Prasanna, was said to have looted the huts of some refractory 
tenants with Kali’s lathials. 

Besides these there were a number of other cases, several 
of them pending* at the time of the trial, arising out of recent 
incidents. The Magistrate' took into consideration only those 
which he thought reasonably established, and grouped them 
as follows : — 

(A) Talcing articles from shop-beepers and vendors without payment 
and by show of force . 

(i) At the Mela, on 1st Baisak last (14th April, 1909), in Bahar 
bazar, some lathials under Kali Kumar’s orders forcibly took sweets 
and dried fish. 

(ii) Tn the puja of 1908 some lathials under the orders of Kali 
Kumar took melons from a Mahomedan 
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(B) Forcible dispossession of tenants and acts of mischief . 

(i) Mandar trees planted by Abbey Mali were uprooted by Kali 
Kumar and four or five lathials. (January or February, 1909.) 

(ii) D-agu Gazi was dispossessed by Kali Kumar and a large body 
of armed lathials who cut his paddy. (March 1909.) 

(Hi) Kali Kumar and lathials cut grass from the tank of Nayamuddi 
Molla on two accasions, the first, sis or seven, and the other, three or 
four years, before the proceeding. 

(iv) Alam Mirdha was dispossessed by Kali Kumar and lathials and 
his kalai cut. Case compromised last Baisak (March-April 1909) by 
the land being restored. 

(v) Rajendra Chandra’s tin hut was removed by Kali Kumar and 
twenty lathials from one end of the bazar to the other. Case com- 
promised in 1908 by returning the hut. 

(vi) Rash Behari Ghose was forcibly dispossessed for refusing to 
give kabuliats to Kali Prasanna. (March 1909.) 

(mi) Lai Mohan Banikya’s scaffolding was cut down by Kali Kumar 
himself. (July 1909.) 

(mii) Hemanta and 20 lathials went to Hasail hat to take forcible 
possession of it by performing bastoo puja . 
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(C) Obstruction of pathways and annoyance to Brahmins by settling 
Mahomedans near them . 


(i) and (ii) Kali Prasanna settled Nadia Bashi and Elahi Bux next 
to Naba Kumar Banerjee and Hari Charan Chuckerbutty out of enmity. 
(1908-1909.) 

(Hi) Tillage paths were closed by the erection of a hut or fences 
across, and guarded by Kali Kumar and lathials to prevent public 
passage. (April 1909.) 

(D) Acts of personal violence and threats . 

(i) Kulada Churn Chuckerbutty had his eyebrow, moustache and 
head shaved at the orders of Kali Kumar, who was present with lathials 
assembled in a hut to enforce the performance of the Charalc puja by 
his own pwrohit. (13th April, 1909.) 

(ii) Kamini Kumar Ghose was assaulted by Kamini, brother of the 
petitioners and their lathials. (28th April, 1909.) Attack on Tara- 
nath’s house on the same day by Kali Kumar and lathials (28th April, 
1909.) 

(Hi) Ananda Mchun Koiberto was summoned by Kali Prasanna 
and compelled to lend money -without interest on threat of confinement 
(5 or 6 years before). Hemanta demanded a further loan in the interest 
of Kali Prasanna. (May 1908.) 

(iv) Jogendra Ghatak and Kunja Pal were threatened by Kali Kumar 
with violence for deposing in cases against him. (January and May 
1909.) 

(E) Looting fish in river boats . 

(i) Kali Kumar with Hemanta and 15 lathials went in boats, looted 
fish and money from Ananda Mondul Koiberto and other rival fisher- 

11 
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men owing to a julker dispute with the latter’s lessor. (August 1908.) 
Ananda complained to Kali Prasanna, who said they would go on op- 
pressing him. Petitioners’ tehsildars and 20 armed lathials looted fish 
and money from Sonatun Mundul and others. (February 1909.) 

( ii ) Hemanta and lathials similarly looted fish from Raj Mohun 
Koiberto two or three years before. 

(F) Stoppage of marriage processions . 

(i) Kamini and lathials blocked the passage along which the mar- 
riage procession of Abhoy Pal was to pass. (May 1909.) 

(ii) Kali Kumar assembled a large force of lathials to obstruct tic- 
marriage procession of Pran Bose. 

The Magistrate found that the ease was clear against Kali 
Kumar of habitually committing offences involving a breach 
of the peace under clause (e) and of being desperate and 
dangerous character within clause (f). As to Kali Prasanna 
he held that there was good reason for believing that the policy 
of the petitioners was controlled by him, that he was the 
brain and Kali Kumar the hand, that he was the hart a and in 
joint-mess with his brother, that he was a leading muktear and a 
man of commanding ability and force of character compared to 
whom Kali Kumar was a cypher, and that he had taken a per- 
sonal part in many incidents, e.g ., he prepared to take forcible 
possession of Nakkata clmr , demanded contributions from co- 
sharers for the costs of the rioting and murder case arising in 
connection with it, suggested the capture of Hasail licit, settled 
Mahomedans close to Brahmins, threatened Naha Kumar with 
force for not settling a share of his taluld right with him, de- 
manded contribution from Ananda Mondal and personally 
settled the julkur of a clone of the Padma. He was of opinion 
that a case of habitually abetting the commission of offences 
involving a breach of the peace was established against him. 
By his order, dated the 16th March, he directed each of the 
petitioners to execute a bond for Its. 5,000, with five sureties 
in the sum of Jts. 1,000 each, to be of good behaviour for 3 
years. The petitioners executed the bonds with the sureties, 
and moved the High Court and obtained the present Rule on 
the grounds stated in its judgment. 

Mr. P. L. Boy (with him Balm Dasharathi Smiyal, Balm 
Burmdra Nath Guha , Balm Suresli C hinder Mooherjee and 
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Bobu Ganoda Churn Sen), for the petitioners. The accused ^ 
belong to the wealthy and respectable family of the Bahar NA 

Chowdhries. Kali Prasanna is a leading muktear of Munshi Bose 
gunge where he resides with his family and enjoys a large Empebob. 
practice in the Criminal Courts. Kali Kumar is also a muk 
tear* but lives in Bahar and manages their properties there. 

The Magistrate has found that the evidence in the case is 
mainly that of members of the same family who are at logger- 
beads with the petitioners, supported by Abhoy Churn Mitter, 
with whom they have special enmity on account of chur dis- 
putes. The local police officers, and especially Chinta ITari 
Butt, Sub-inspector, and Inspector Kalipada Mookerjee, 
espoused the cause of the petitioners’ enemies and got up this 
case with their assistance. On the 27th February, 1910, Kali 
Prasanna complained to Mr. Webb, the District Superintendent 
of Police, that the police had combined with his opponents and 
were trying to oppress him, and he repeated his charges in a 
written petition dated the 9tli March. The prosecution evi 
deuce is tainted with personal enmity whereas, on the other 
hand, a large number of respectable persons of all classes and 
professions in Munshigunge have given him a good character. 

The Magistrate has given the go-by to this evidence. As to 
the first ground of the Rule, it is clear that the Magistrate has 
relied on matters which occurred many years ago. The police 
report mentions 64 cases, but they include cases brought by 
the petitioners and his men. Out of the 38 cases referred to 
by the Magistrate 12 relate to the same transaction. [He 
then analysed the cases and continued.] There is nothing in 
the judgments of the cases numbered (i), (ii) and (in) by the 
Magistrate to support his view that the offences specified 
therein were committed in the interests of the petitioners. In 
the eighth and ninth cases Kali Prasanna’s men were acquitted. 

Then as to the second ground there is only one conviction 
against the petitioners, viz., under section 150 of the Penal 
Code. The offences under section 144, 379, 380, 448 referred 
to in these cases are not “offences involving a breach of the 
peace which expression means offences in which the com- 
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mission of a breach of the peace is an ingredient: Aruii 
Scimanta v. Emperor (1). [He next commented on the acts 
referred to by the Magistrate under A to F.] These acts do 
not come within the above ruling. There was no actual 
breach of the peace and no complaint was made by any of the 
persons concerned. 

Mr. Monnier, for the Crown. The first ground of 
the Rule is not tenable. Habit is constituted by 
an aggregate of acts: Re Shriram Venhatasami (2), and 
hence the commission of offences in the past is involved in the 
terms “ habitual robber etc.: see Queen-Empress v. Sher - 
hhan (3). Evidence' of acts committed several years ago is ad- 
missible to show the formation of the habit : Wahid Ali Khan 
v. Emperor (4). In Kasi Sundar Royv. Emperor (5), evidence 
of acts indicating a systematic course of misconduct during 
five , years before the institution of the proceedings was held 
admissible. No doubt recent acts must be established to show 
continuance of the habit when it is not proved by repute. The 
Magistrate here relied only on three cases occurring between 
1902 — 1906 and on 35 cases since, of which, he says, ten were 
instituted within nine months of the date of the proceeding. 
As to the second ground on which the Rule was issued, actual 
complaint and prosecution are not necessary to support an 
order under section 118 of the Code: Wahid Ali Khan v. 
Emperor (4). The section is not confined to cases where posi- 
tive evidence' of crime is forthcoming : In re Pedda Siva Reddi 
(6), nor is proof of previous conviction required: Queen- 
Empress v. Sherlchan (3), followed in 2 Bom,. Law Rep. 57. 
Evidence of repute is sufficient without even proof of specific 
instances: Emperor v. ShahuJcha Mahibilkha (7). The expres- 
sion u offences involving a breach of the peaceP is not limited to 
offences in the 1 legal definition of which actual commission of 
such breach is an ingredient, but includes acts which are in 

(1) (1902) I. L. K. 30 Calc. 366. (4) (1907) 11 C. W. N. 789. 

(2) (1871) 6 Mad. H. C. R. 120. (5) (1904) I. L. R, 31 Gale. 419, 

(3) (1893) Ratan. Unrep. Cr. Ca. 421. 

639, 642. (6) (1881) I. L. R. 3 Mad. 238. 

(7) (1907) 9 Bom, Law Rep. 164, 
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tlxeir nature indicative of an intent to commit a breach, of the 1910 

peace. The public peace can be broken by angry words as Kali 

well as by acts: King-Emperor v. Ghunibhai Dahyabhai (1). b ose 
T hreats of violence indicate such an intent : see Surjya Emperor.- 
Kant a Roy Ghowdhry v. Emperor (2). The case of Arun 
Samanta v. Emperor (3), referred to by Mr. Boy is not quite 
consistent with the later case of Kasi Sundar Roy v. 

Emperor (4), and is distinguishable as the acts alleged there 
did not indicate an intention to commit a breach of the peace 
on the part of the accused himself, but were provocative of a 
breach of the peace by others against him. This distinction is 
clearly brought out in Re Kunhvpivra Farambil (5). Even 
under section 106 it has been held that, though a conviction 
udner section 143 of the Penal Code is not of itself sufficient for 
an order thereunder, yet, if the offence is committed under 
circumstances of force or violence showing an intention to com- 
mit a breach of the peace, the party may be bound down : Jib 
Lai Gir v. Jogmohan Gir (6), Sheo Dhajan Singh v. Mosaioi 
(7). So held also in cases of convictions under section 144 
[Srihari Shome v. Lai Khan (8), Bepin Behari Guha v. Fra- 
nahil Majumdar (9)], section 379 [ Chandra Bhuiyan Sen v. 

Emperor (10), Kishore Sirlear v. King-Emperor (11)] and sec- 
tion 448 of the Penal Code [ Tarini Cham Mundle v. Gouri- 
leant Biswas (12)]. The offences under ss. 144, 379, 380 
and 448 committed in the circumstances of the cases numbered 

(3) to (5), (7) and (9) in the trying Magistrate’s judgment 
are offences involving a breach of the peace ; there being armed 
lathials employed in each case. The acts designated A to F 
by him resolve themselves into theft with violence (A), riot- 
ing and mischief ( B ) or wrongful restraint ( G and F), assault 
or criminal intimidation ( D ) and river dacoity (E), and also 

(1) (1902) 4 Bom. Law Hep. 78. (6) (1899) I. L. R. 26 Calc. 576. 

(2) (1904) I. L. R. 31 Calc. 350, (7) (1900) I. L. R. 27 Calc. 983. 

356. (8) (1900) '5 C. W. INF. 250. 

(3) (1902) I. L. R. 30 Calc. 3 66. (9) (1906) 11 C. W. N. 176. 

(4) (1904) I. L. R. 31 Calc. 419, (10) (1907) 7 C. L. J. 172. 

422. (11) (1903) 8 C. W. N. 517. 

(5) (1883) 2 Weir 47. (12) (1902) 7 C. W. N. 25. 
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fall within the scope of section 110 (<?). Taking the evidence 
against each of the petitioners separately I submit that the 
findings of the Magistrate against Kali Prasanna show that 
the acts of Kali Kumar, the naib Heinanta and of the lathials 
were committed in the joint interests of both the petitioners 
with the advice, or at least, the connivance of Kali Prasanna. 
A zemindar is liable as an abettor within section lit) (e) for acts 
of oppression committed in his interest by his naib and lathials 
and under his orders or with his connivance: Kasi Sun - 
dar Roy v. Emperor (1). The same principle has been laid 
down in s. 107 cases in Surjya Kant Roy Chowdhry v. 
Emperor (2) and SriJcanta Nath Shaha v. Emperor (3). The 
evidence against Kali Kumar establishing at least abetment 
consists, as in the case of Kali Prasanna, of the acts of the 
naib and lathials and in the numerous instances of misconduct 
detailed in A to V . There is no substance in the third ground 
of the Rule. The six witnesses were not named between the 
30th September 1909, and the 21st February 1910. The appli- 
cation of the 7th March was not bond fide , and the Magistrate 
rightly rejected it: Wahid Ali Khan v. Emperor (4). 

Bobu Dasharathi Sanyal , in reply, commented on the evi- 
dence relating to the cases and instances mentioned in the 
Magistrate’s judgment. 

Chatterjee J. The petitioners in this case are two 
brothers. They admittedly belong to a most respectable 
family of zemindars, the Bose Chowdhries of Bahai*. They 
are both legal practitioners, the elder, Kali Prasanna, having 
extensive criminal practice at Munshigunge where he mostly 
resides, the younger, Kali Kumar, mostly living at Bahar in 
the family residence, and looking after the family properties. 
The Bahar family has now split up by successive partitions 
and the several branches have been admittedly at logger- 
heads. The members of several branches have made a com- 
mon cause against the accused and supported the prosecution 

(1) 1904) I. L. R. 31 Calc. 419. (3) (1905) 9 C. W. N. 898. 

(2) (1904) I. L. R. 31 Calc. 350. ^(4) (1907) 11 C. W. N. 789, 793. 
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by tlieir evidence. The petitioners bad special enmity with 
Eai Abhoy Churn Hitter Bahadur, a retired military contract- 
or of great wealth, and the learned Magistrate says “the 
struggle with Eai Abhoy Hitter Bahadur over the char lands 
has been long and bitter, and the Eai Bahadur’s influence is 
plainly visible in the present case. The police officers, espe- 
cially Chinta Hari Dutt, Sub-inspector of ltajabari thana, 
from March 1906 till June 1909, and Inspector Kalipada Hook- 
er jee have generally espoused the Eai Bahadur’s side.” It 
is clear, therefore, on the finding of the learned Magistrate 
himself, that this public prosecution has been supported by 
persons more or less interested in the downfall and humilia- 
tion of the petitioners. It is notorious that accusations under 
this section are constantly made with the object of blackening 
an enemy’s character and of satisfying feelings of spite and 
hatred, and the Magistrate cannot be too cautious in making 
sure that provisions intended for securing the peace of the com- 
munity are not utilized for wreaking private vengeance under 
the aegis of a Crown prosecution. 
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It appears that on the 27th of February 1909 the peti- 
tioner, Kali Prasanna, saw the District Superintendent of 
Police, Mr. Webb; and complained to him that the local police 
officers had combined with his enemies and were trying to 
humiliate him in various ways. He was directed to make a 
written representation, and he did "this by a petition dated 
the 9th March 1909. The Sub-inspector, Babu Chinta Hari, 
on the 24th of May, 1909 made a report endorsed by the In- 
spector, Babu Kali Prasanna Mookerjee, that the petitioners 
were “men of irritative and desperate character, and have 
an earnest desire of increasing their landed property by force. 
Whenever any land is accreted in any place, in or near any 
rnouza in which they have got some share, they always come 
forward with a claim to it, whether valid or not, and try to 
get the whole of it into their possession by driving out any 
person who might have taken possession of it beforehand by 
means of criminal force; in short they cannot remain in peace 
without quarreling with their equals and oppressing the weaker 
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ones.’ 5 On tliis report there is hardly any element of section 
110 of the Criminal Procedure Code. However, the police 
mentioned a large number of cases in which the accused are 
said to have been implicated, and asked for a proceeding* under 
section 110 clauses (e) and (f), and such a proceeding was in 
fact initiated against them, and they have been bound down 
for three years in heavy recognizances and sureties. They have 
furnished the security and given the required bonds, and they 
obtained this Eule on three grounds ; (i) that the Magistrate 
has relied on matters occurring many years ago, (it) that the 
petitioners have not been convicted of or charged with any 
offence involving a breach of the peace, (Hi) that the Magis- 
trate has refused to examine certain witnesses tendered for 
-examination. 

On the first ground the learned Magistrate has no doubt 
referred to one case of 1902, one of 1903 and one of 1905 ; but 
it cannot be said that these cases were not admissible in evi- 
dence: see Wahid Ali Khan v. Emperor (1), and if that be 
so the order of the Court below cannot be impeached on that 
ground. 

On the second ground reliance is placed on the case of 
Arun Samanta v. Emperor (2), in which it was held that 
“offences' involving a breach of the peace” mean offences of 
which a breach of the peace is an ingredient. The petitioners 
must he found to have habitually committed, attempted to 
commit or abetted the commitment of such offences. As re- 
gards Kali Prasanna it may be stated at the outset that 
there is no such evidence. He generally lives at Munshi- 
gunge, has a very large criminal practice there, and a very 
large number of respectable people of Munshigunge have de- 
posed to his good character. If he was habitually of such a 
bad character as the prosecution want to make out, why was 
he not prosecuted until he made specific charges of misconduct 
against the police ? He was convicted only once in 1908 under 
section 150 of the Indian Penal Code and had his due punish- 
ment. If he were considered dangerous to the peace of the 

(1) (1907) 11 C. W. N. 789. (2) (1902) I. L. K. 30 Calc. 306. 
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community he might have been bound down under section 106 
in that case, but he was not, and it is not shewn that he has 
become dangerous since. The order of the lower Court, so 
far as it affects him, must be set aside. 

As regards Kali Kumar the evidence is of the following 
cases : — 

A (i). Three of his servants Mohon, Elahi and Chanda 
took sweets in the Bahar bazar under his orders without pay- 
ing for them. He with his lathials took fish from certain ven- 
dors in the Bahar bazar. 

A (ii). His men Chanda and Akimuddi took melons from 
a Makomedan woman. 

B (i). He with some lathials uprooted some trees planted 
by Abhoy Mali. 

B (iv). He with his men cut some kalai from another 
man’s land and thus dispossessed him ; he complained and the 
land had to be given back. 

V (i). Kali Kumar assembled his lathials in a hut near 
the Char ah pug a for enforcing the performance of the puja by 
his own purohit . 

D (iv). Kali Kumar threatened Jogendra Ghatak with 
violence if he deposed in favour of Hari Charan Chuckelbutty. 

E (i). On several occasions Kali Kumar with his lathials 
in boats molested Ananda Mandal. 

F (ii). He attempted to stop a marriage procession with 
a large number of lathials. 

Other cases are named in which other people took the 
assistance of his lathials to fight their own battles. 

Ko breach of the peace, however, is said to have been 
committed, and the parties molested never sought redress for 
any breach of the peace committed by him. These, there- 
fore, cannot be said to involve a breach of the peace so that 
it could be said that he had habitually committed off ences within 
the mischief of clause (e). His only conviction is one under 
section 150 of the Indian Penal Code in 1908, but that would 
not constitute habit. But has he habitually abetted the com- 
mitment of such offences? The story that he kept a paid 
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body of lathia-ls at bis bouse at Babar aud another body at bis 
cutcherry bas been disbelieved, and tbe Magistrate thinks the 
lathials are mobilized on occasions for bis fighting’ work. In 
tbe case of Kasi Sundar Roy v. Emperor (1), it was held that a 
zemindar employing lathials to threaten bis tenants and use 
force by unyoking their bullocks, and burning their bouses 
for tbe purpose of compelling tbe tenants to pay enhanced 
rents, brought himself within the mischief of clause (e). In 
tbe present case bis naib, Hemanta, is found to have led several 
riots in bis interest and been convicted in several cases. 
There is evidence that certain lathials are always employed to 
help bis cause. Tbe materials seem sufficient to bring him 
within tbe mischief of clause (e) as interpreted in the case of 
Kasi Sundar Roy v. Emperor (1). The order as regards Kali 
Kumar, therefore, must stand, and the Rule must be dis- 
charged as regards him and made absolute as regards Kali 
Prasanna. 

Richardson J. I concur in tbe orders proposed by my 
learned brother. Tbe cases of tbe two men against whom the 
proceedings were taken stand on a very different footing. 
The complicity of Kali Prasanna in the transactions on which 
tbe proceedings are founded bas not in my opinion been 
brought home to him. In regard to Kali Kumar, however, 
there is, I think, ample evidence on the record to justify the 
taking of security from him. 

E. H. M. 

(1) (1904) I. L. II. 31 Calc. 419. 
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SPECIAL BENCH, 


Before Mr. Justice Harington, Mr. Justice Holmwoud and 
Mr. Justice Doss. 


EMPEEOIt 


v. 


ABAXI BILUSHAN CH U OKEEB U TTY . * 


Conspiracy to wage war — Confession of conspirator made to a Magis- 
trate after arrest — Admissibility of the confession against a co-con- 
spirator jointly tried with him — Evidentiary value of such confes- 
sion— Evidence Act (I of 1872) ss. 10 j 30 — Fenal Code (Act XLV of 
1860) s. 121 A. 

A confession by a conspirator made to a Magistrate after arrest 
disclosing the existence of a conspiracy, its objects and the names of 
its members, is not admissible, under s. 10 of the Evident Act, against 
the co-conspirators jointly tried with him, but only under s. 30 of the 
Act. 

Section 10 is intended to make as evidence communications between 
different conspirators while the conspiracy is going on with reference 
to the carrying out of the conspiracy. The confession of a co-accused 
was not intended to be put on the same footing as a communication 
passing between conspirators or between conspirators and other persons 
with reference to the conspiracy. 

The evidentiary value of such a confession, under s. 30, is not higher 
than that of the statement of an accomplice, and it cannot be acted 
upon unless corroborated by independent testimony implicating the ac- 
cused in the design with which they are charged. 

The accused, Abani Blmshan Chuckerbutty and 12 others, 
were tried at a session of the Special Bench constituted under 
s. 11 of Act XIV of 1908, and held on the 18th and subse- 
quent dates in July and August 1910, on a charge under s. 
121 A of the Penal Code. 

The case for the prosecution was that the accused were 
members of a criminal conspiracy the object of which was to 
effect a revolution and to deprive the King* of the sovereignty 
of British India by violence and force of arms. The methods 
by which the conspirators were to attain their end were the 
organization of bands of youths trained to physical exercises 

* Trial hy a Special Bench constituted under Act XIV of 1908. 
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for the purpose of actively disseminating tlie propaganda of 
revolution, the inflaming of the minds of peaceful and con- 
tented persons by seditious writings, songs and speeches, and 
the collection of funds, among other ways, by dacoity. 

The accused Abani was arrested on the 2nd September 
1909 in connection -with a dacoity committed at Bighati, and 
confined in the Hooghly jail. While there he was visited by 
Superintendent Shjamsul Alum on the 12th, and by Mr. Den- 
man, an officer of the Criminal Investigation Department, on 
the 13th. In consequence of a communication from Mr. Den- 
man on the 13th, the District Magistrate of Hooghly deputed 
Babu Eumud Nath Mocker jee to go to the jail and record the 
confession of the prisoner which he did. In his confession 
Abani gave information regarding a number of attempted da- 
coities, and admitted the existence of an organized association 
of a number of persons named, including eight of the present 
accused, to commit dacoities in order to collect money for the 
purchase of arms and ammunitions to be used against the Gov- 
ernment. A day or two after he was taken out by another 
Magistrate to have the confession verified, and he went to the 
places mentioned therein and pointed out the scenes of the 
different incidents referred to therein. On the 30th October, 
the District Magistrate of Khulna tendered him a pardon, and 
he was examined as a prosecution witness on the same and 
the next day during the preliminary inquiry into the Nangla 
dacoity case, and repeated the statements embodied in his 
confession. He also deposed similarly in December in certain 
cases tried under s. 400 of the Penal Code, but resiled from 
the confession and the deposition before the committing Ma- 
gistrate at the trial of the accused before a Special Bench of 
the High Court in respect of the Nangla dacoity, alleging 
that he had been tutored to make them by Shams ill Alum. 
The pardon granted him was revoked, and he was committed 
to the High Court on the original charge of dacoity and con- 
victed and sentenced in respect thereof: vide Emperor v. 
Abani Bhushan CJmckerbutty (1). 
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The Advocate General (Mr, Kenrich , K. (7.), Mr. E. P. 
Ghose and Mr. Bagram, for the Crown. 

Mr. J. N. Roy and Mr. N. C. Sen , for the prisoners. 

Harington, Holmwood and Doss JJ. The prisoners in 
this case stand charged with offences under section 121 A of 
the Indian Penal Code. It is the case for the Crown that 
there exists a wide-spread conspiracy to effect a revolution 
by violence and by force of arms to deprive the King* of the 
sovereignty of British India. The allegation is that the 
thirteen persons who now stand in the dock are participators 
in that conspiracy; and to justify the inference that the con- 
spiracy exists and that the persons, who have been placed 
upon their trial before us, are engaged in that conspiracy, the 
Crown relies upon certain facts. The first important fact on 
which the Crown relies is that there was found in the posses 
sion of some of the prisoners a trunk containing documents 
advocating revolution by violence, describing how secret so- 
cieties to that end should be organized and the lines on which 
they should carry out their operations, how high explosives 
were to be manufactured and how, when prepared, they could 
most readily be employed for the purpose of murder and the 
destruction of property. 

All the prisoners, it is said, were in close association with 
those in whose possession those documents were found, and 
with each other, and they were found to be pursuing the line 
of action laid down in the documents which were discovered 
in their possession. For example, the minds of persons peace- 
ful and contented were to be inflamed by seditious writings, 
by songs and by speeches and such methods; and from the 
prisoners, it is alleged, emanted seditious writings, seditious 
speeches and seditious poetry, directed to the end laid down 
in the documents found in their possession. Further, bands 
of men were to be organized for the purpose of actively pro- 
pagating doctrines of revolution, and these bands were to be 
trained to warlike exercises, and to undergo physical drill 
and instruction in the use of weapons. It is said that the 
prisoners were parties to the organization of, or were mem- 
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1910 bers of, such bands, and that amongst these bands seditious 
Emperor speeches were made, and the youth of the country who were 
Abani attracted to them were trained in physical exercise (lathi 
P la y) intent that they should be able to take their part 
butty. the revolution by force, which it was intended, at some 
future time, to bring about. Funds were to be collected for 
the purpose of propagating the doctrine of the conspirators 
and for the collection of arms and ammunition. These funds 
were to be collected by the associations, or were to be obtained 
by means of robberies committed on the peaceable inhabitants 
of the country. It is alleged that the prisoners were parties 
to various robberies or attempts to rob, and, lastly, the Crown 
relies upon the fact that the correspondence and documents 
found in the possession of the various prisoners disclose that 
they w T ere engaged in some secret design which they were 
unable to express openly. And it is contended that the 
literature in the possession of the prisoners and the acts done 
by them point to one conclusion, and that is, that they were 
parties to the design which is charged against them in the 
indictment. 

Now with regard to the evidence which has been placed 
before us, the first piece of evidence to which we think it 
right to refer is the statement of one of the accused persons, 
namely, Abani. This man was arrested on the 2nd of Sep- 
tember ; and on the 13th of September, he made a statement 
to a Magistrate named Kuinud Nath Mookerjee. In that state- 
ment he implicated himself and a large number of persons 
in the conspiracy which is charged against the prisoners ; 
and out of the number that he implicated eight of the per- 
sons who now stand in the dock were included. Later, in 
company with another Magistrate, he went to the various 
places he had referred to in his statement and pointed out 
the scenes of the different incidents to which lie referred, 
and, later still, before the Magistrate he made depositions 
against his co-accused in certain proceedings which were in- 
stituted against them under sections 400 and 395 of the 
of the Indian Penal Code. While in jail lie held surrepti 
tious communications with another person who wr<s in jail, 
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a man named Lalit, and intimated in those communications 

that he intended to withdraw what he said when he was Empeboe 

v. 

called as a witness in the trial of the persons against whom Abani- 
he had made depositions before the Magistrate. In fact Chucker- 
when called as a witness he retracted the statements he had BUTTY ‘ 
made, and suggested that what he had said had been taught 
him by the late Shamsul Alum. Now Shamsul Alum was 
murdered on the 24th of January. The communication 
which Abani held with Lalit was in February, and it is a 
very striking and significant fact that in the communication 
with his friend Lalit there is no suggestion that the late 
Inspector taught him anything. That appears to us to be 
a pure afterthought, and the suggestion is made by Abani 
because the man against whom it is made cannot be called to 
contradict it. It is clear to us that the statement made by 
Abani in the presence of the Magistrate, Kumud Nath Mook- 
erjee, was a perfectly voluntary statement, and that, with the 
statement made before the other Magistrate and the deposi- 
tion, it can be regarded, at any rate, as evidence against Abani 
himself. That is the first part of the evidence on which the 
Grown relies. 

Another piece of evidence, to our minds the most im- 
portant piece of evidence in the case, is the discovery of the 
documents in the possession of the principal persons amongst 
the accused. Now these documents were discovered at No. 

15, Jorabagan Street, on the occasion of the search made in 
the room there occupied by Bidhu, Aswini and Brojendra on 
the 2nd of September. In the trunk which was then found 
were documents which, in the ordinary course of things, 
would have been the property of the different persons who 
were found together in that room. The trunk was locked. 


The key was in a tin box and was pointed out to the search 
party by Aswini. When the trunk was unlocked there were 
found in it, amongst a great number of papers, two sets of 
documents which are of the first importance, one, a set of 
three small paper books entitled MuJdi Jeon pathe, and the 
other,, a set of documents which may be described shortly 
as the confidential exhibits, Now the MuMi Jeon patJie 
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consisted of a reprint of articles originally published m a 
seditious newspaper called the “ Jugantar These articles, 
amongst other matters, in supporting* the view that there 
should be a revolution, point out that the revolution is to be 
prepared for in two definite stages. One of these is the 
formation of public opinion, and the other, to use the words 
of the writers, “by brute force and the collection of arms.’" 
The Mukti kon pathe goes on to show how public opinion is 
to be formed, and it recommends publications in newspapers, 
music, literature, preaching, the formation of secret meet- 
ings and secret associations. The second branch of the pre- 
paration for revolution, namely, brute force and collection of 
arms, is also dealt with, and the paper sets out that the arms 
must be collected being purchased with money obtained to 
that end by robbery : further, that bombs should be pre- 
pared and that the attention of the youth of the country 
should be directed to the attainment of physical strength for 
the coming struggle. That, very briefly, is the more im- 
portant portion of the Mukti kon pathe. 

Then there are the other documents to which we have re- 
ferred as the confidential exhibits. In these exhibits are to 
be found the details as to the organization of secret societies. 
There are to be found instructions as to bow high explosives 
and bombs are to be manufactured, and these instructions are 
illustrated with beautifully executed pencil drawings, which 
must have been made by draughtsmen of very considerable 
skill. There is no evidence as to when the Mukti kon pathe 
was published, but the confidential exhibits contain internal 
evidence that a portion of them, at least, has come into exist- 
ence since xApri] 1908. In that month an attempt was made 
to murder the Mayor and Mayoress of Chandernagore by 
throwing a bomb into the room in which they were sitting. 
Mercifully it failed to explode. A reference in one of the 
confidential documents to this abortive attempt to murder, and 
a discussion as to the reason why the bomb did not explode, 
establish t clearly that that particular document must have 
come into existence since that attempt was made. Now these 
were the most important of the documents found in the pos- 
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session of the prisoners at Jorabagan Street, and on the occa- 
sion of the search the documents, when found, were signed by 
the prisoner Bidhu who explained that he took the precau- 
tion to guard against any documents being subsequently in- 
terpolated by evil-minded persons. To meet the difficulty 
which the accused find themselves in by the production of 
those extremely incriminating documents, it was argued by 
the defence that what we have described as the confidential 
exhibits were brought to No. 15, Jorabagan Street, on the 
day previous to the search by a person named Jogi Rai. It 
was suggested that Jogi Rai was a police spy, and, though 
I do not think it was stated in express terms, the insinuation 
was that those documents were put in there by the police spy 
for the purpose of getting the prisoners into trouble. Now 
it becomes necessary to examine carefully the evidence as to 
what took place at the search to see if there was any founda- 
tion for such a suggestion or not; and, before dealing with 
that evidence, one is bound to make the observation that the 
confidential exhibits in a very remarkable way form what 
may be called the complement to what is to be found in the 
Mukti Icon pathe. The Mukti Icon pathe advises in general 
terms the organization of bands. The confidential exhibits 
give the details of the manner in which those bands were to be 
organized. The Mukti kon pathe recommends bombs. The 
confidential exhibits shpw how those bombs were to be manu- 
factured; and, in short, the confidential exhibits would enable 
those who studied them to carry out the directions which are 
to be found in general terms in the Mukti kon pathe. Now to 
establish the suggestion that these documents were something 
separate from those which belonged to the prisoners, it was 
first sought to make out that they were tied up together in 
a bundle by themselves. Out of the three witnesses the two 
officers engaged in the search were cross-examined on this 
point, and they were both confident that these documents 
were not tied up in a separate bundle. The third person pre- 
sent, that is, the independent witness, was not asked any ques- 
tion on this point. Then, if it were true that these docu- 
ments contained matters unknown to the prisoners and had 
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been brought by another man the night before, one would 
have expected a statement to that effect to be marie at the 
time. No such statement appears to have been made, and 
moreover, if it had been desired to preserve evidence of such 
a statement, it was within the power of Bidhu to have re- 
corded it. He was supplied with pen and ink, he affixed his 
name to each document as it was produced from the trunk. 
It is impossible to believe that, if these documents stood apart 
from the other papers found in this trunk, Bidhu would not 
have made some endorsement to that effect upon them. But, 
as it is, they are treated in precisely the same way as all the 
other documents found in the trunk. Moreover, it is signifi- 
cant, with regard to the prisoner's knowledge of the contents, 
that in some of the documents, namely, those giving illustra- 
tions of the bombs, the signature appears in close juxtaposi- 
tion to the pictures and descriptions found in that document. 
Further, there is no evidence at all that Jogi Kai or any 
stranger came to this room on the day before the search; and 
it appears that the first time that it was suggested that these 
documents had been brought by Jogi Eai was in the state- 
ment made by Bidhu on the 8th of September, that is, six 
days after the search. Taking all these facts into considera- 
tion and especially in view of the fact that the documents 
were treated by Bidhu just as the other documents found in 
the trunk, we have no hesitation in coming to the conclusion 
that the discovery of the documents was a perfectly genuine 
one, and that these documents were, like the other papers in 
the steel trunk, in the joint possession of the prisoners, who 
were in occupation of No. 15, Jorabagan Street. 

The next branch of the case which it is necessary to refer 
to is the evidence of association. It is unnecessary at this 
stage to discuss that evidence. It consists in letters found in 
possession of the different prisoners, in a diary found at the 
house of Bidhu and in a mass of oral evidence. But it is 
unnecessary to discuss it because no serious attempt has been 
made by the defence to deny that these persons were, in fact, 
in association as alleged by the Crown. But what the defence 
says is that the prisoners, Kalidas and Nagendra, are uncle and 
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nephew, that Mohini and Aswini are brothers-in-law, that the 
two Nagens, Kali Dass and Mohini, are all inhabitants of Sole- 
pur and that Sndhir and Aswini are fellow villagers; and it 
i? pointed out that, with the exception of Kuinira and Dacca, 
all the villages from which the prisoners come are within mod- 
erate distances from each other. It is contended that from 
these facts it is to be inferred that the association was a na- 
tural and innocent association of persons who come from the 
same part of the country and are, in some cases, related to one 
another. Now the statement of Abani, the possession of the 
documents to which we have referred, and the association of 
the persons who were in possession of those documents, lead 
us to the conclusion that the Crown has established that a 
conspiracy existed, having for its aim the objects stated in 
the charge. 

It now becomes necessary to see how far the evidence 
affects each of the prisoners who stand in the dock as in- 
dicating that they are implicated in this design. 

The first piece of evidence we have to consider is the 
statement of Abani to which we have referred a short time 
ago. It is argued on behalf of the Crown that that statement 
comes within the provisions of s. 10 of the Indian Evidence 
Act, and is, therefore, to be treated as evidence against Abani 5 s 
fellow-prisoners. It is said that, if it does not fall within 
s. 10, at any rate, under the provisions of s. 30, it is a con- 
fession of one of the co-accused and may be referred to in 
the course of the trial. It is argued by Mr. Roy with very 
considerable force that, in any case, its value can be no higher 
than that of the evidence of an accomplice, and that, indeed, 
it is of less value than the evidence of an accomplice, be- 
cause an accomplice can be cross-examined for the purpose 
of testing his accuracy, while this confession of Abani made 
when he was a prisoner cannot be subjected to that test. 
There is, of course, very great force in that argument. We 
have come to the conclusion that the statement of Abani can- 
not properly be treated as evidence under s. 10 of the Evi- 
dence Act. That section, in our view, is intended to make evi- 
dence commimieations between different conspirators, while 
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the conspiracy is going on, with reference to the carrying out 
of the conspiracy. No doubt s. 10 is wider than the law of 
England as to evidence in cases of conspiracy. But we do not 
think that that section is intended to make evidence the confes- 
sion of a co-accused, and put it on the same footing as a com- 
munication passing between conspirators, or between con- 
spirators and other persons, with reference to the conspiracy. 
But with) regard to s. 30 in our opinion the statement, being 
the confession of a co-accused, can be looked at under that 
section. But its value is discounted by the fact that it can- 
not be tested by cross-examination. We do not think for a 
moment of putting it any higher than the statement of an 
accomplice, nor can we in any way allow ourselves to be in- 
fluenced by the statements in it, except where those state- 
ments are corroborated by independent testimony implicating 
the accused persons in the design with which they are 
charged. 

[Their Lordships then discussed the evidence against 
each of the accused and concluded as follows: — ] 

Bearing in mind that the offence charged is complete 
when the facts are proved from which it can be inferred that 
there is an agreement come to for the purpose of carrying out 
the objects stated in the charge, arid bearing in mind the 
nature of the documents found in the possession of' some of 
the prisoners, and that persons in association with them were 
doing acts which, in fact, promoted the objects laid down in 
these documents, we are satisfied that the charge has been 
made out in respect of the 11 persons with whom we dealt 
in the earlier part of our judgment. 

With regard to the sentences which we are bound to in- 
flict, we shall avail ourselves of the provision which is to be 
found in s. 121 A, which permits transportation to be award- 
ed for periods shorter than those for which transportation is 
permitted in other cases. With regard to the prisoners 
Abani Bhushan Chuekerbutty, Aswini Kumar Bose, Kali Das 
Gliose, Nagendra Chandra Chandra, Sachindra Lai Mifra and 
Bidhu Bhusan Dey, we have come to the conclusion that these 
persons are the most deeply implicated and are the most promin- 
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ent members of the conspiracy which we have had to investi- 
gate. At the same time the fact that they have not been 
shown to have carried out their operations to the length which 
has been disclosed in other cases of conspiracy of a similar 
nature which have recently been tried, justifies us, we think, 
in passing less severe sentences than the Court was bound to 
pass in other cases which have been brought before it. Rut, 
at the same time, the sentences must be severe, and these per- 
sons must be removed from the scene of their criminal activity 
for a considerable period. The sentence which we pass on 
Abani Bhushan Chuckerbutty, Bidhu Bh'usan Dey, Aswini 
Kumar Bose, Nagendra Chandra Chandra, Kali Das Ghose 
and Sachindra Lai Mitra is that they be, each of them, trans- 
ported for a period of seven years. In the case of Abani 
Bhushan that sentence will be concurrent with the sentence 
which he is at present suffering in respect of a dacoity carried 
out in pursuance of this conspiracy. 

With regard to the next three persons, Nagendra Nath 
Sarkar, Sudhir Kumar De and Prio alias Kinu Pai, whom we 
consider as occupying less prominent positions in the con- 
spiracy, the sentence which we award is that each of them 
be transported for a period of five years. 

The next two men, Brajendra Kumar Dutta and Satis!) 
Chandra Chatterjee, who, in our view, occupied even a less 
important part in the conspiracy than the other persons to 
whom we have referred, but who were yet parties to the 
agreement which was come to, we direct that they be each 
transported for a period of three years. 

The remaining two persons, Mohini Mohan Mitra and 
Manmatha Nath Mitra, are acquitted, and we direct that they 
be discharged. 
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CRIMINAL REVISION. 

Before Mr. Justice Hoinnvood and Mr. Justice Doss. 

PAEMESWAE SINGH 
v . 

EMPEROR.* 

Criminal Trespass— Mischief— Ent y by a servant- upon land in the possession of 
the Court of Wards and cutting bamboos thereon under the order of the owner — 
Penal Code (Act XLV of I860), ss. 1+26, 1+1+7. 

A servant of a proprietor who has voluntrily surrendered his estate 
to the Court of Wards does not commit criminal trespass or mischief by 
cutting or removing bamboos etc growing thereon, for the benefit of 
his master, under the circumstances of this case. 

The petitioner, who was a pead a in the service of Rash 
Behari Lai Mandar, whose estate was voluntarily surrendered by 
him to the Court of Wards in March 1909, was tried by Balm 
Anant Lai Chatterjee, Deputy Magistrate of Rhagalpore, on the 
complaint of a tehsildar of the Court of Wards, under ss. 447 and 
426 of the Penal Code, and convicted and sentenced thereunder, , 
on the 28th June 1910, to a fine of Rs. 200. The petitioner 
entered upon certain lands and cut some bamboos and Mar hi 
(grass for matting* walls) on 4th May 1910, under the order 
of Rash Behari, for the purpose, it was said, of obtaining 
materials for the construction of a* lying-in room for Rash 
Behjari’s wife. 

The defence alleged that the bamboos and hharld were 
cut from the jote lands of one Bandey Lai, which did not 
form part of the estate taken over by the Court of Wards, 
but the Magistrate disbelieved the story and found that 
the lands belonged to Rash Behari and were in the posses- 
sion of the Court of Wards. An application was made against 
the order of the Magistrate to the Sessions Judge of Bh a gal- 
pore who declined to interfere, whereupon the petitioner 
moved the High Court and obtained the present Rule. 

* Criminal Revision, No. 998 of 1910, against the orders of J. O 
Twidale, Sessions Judge of Bhagaipore, dated July 26, 1910 
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Mr. Ahmad and Baku Manmatha Nath Hooker jee, 
the petitioner. 

Mr. BucMand , for the Crown. 

Emperor. 

•Holm wood and Boss JJ. This was a Rule calling upon 
the District Magistrate of Bhagalpore to show cause why the 
conviction and sentence should not be set aside, or why such 
other order should not be made as to this Court may seem fit 
and proper. 

The principal ground on which we are asked to interfere 
in this case is that the matter does not come within the pur- 
view of the criminal law. Upon the findings in the Lower 
Court it appears to us that this contention must prevail. It 
is perfectly clear that the Deputy Magistrate in the Court 
below held that these bamboos belonged to the estate of Rash 
Behari Lai Mandar, and that the accused was a peada acting 
solely in his interest. He has altogether dismissed and dis- 
believed the case that the bamboos stood on the jute land of 
Bandey Lai. Accepting this finding, it amounts to this : that 
Rash Behari Lai Mandar removed or damaged his own bam- 
boos which were in the possession of the Court of Wards under 
the Act. The charge of theft has already been disposed of 
by the learned Magistrate in the Lower Court. The charge of 
criminal trespass does not lie, inasmuch as the accused was 
entering upon property in the possession of his master with- 
out intending to commit an offence, or to intimidate, insult or 
annoy the Court of Wards. 

Then if it is not a criminal trespass the question arises if 
it is mischief. Now it is a well-known rule of law that a man 
may commit mischief by damaging his own property, provid- 
ed he does so in order to cause wrongful loss to somebody else, 
or knowing it to be likely to cause wrongful loss to somebody 
else. But it can hardly be said that a man who damages bis 
own estate, although he has at present only a qualified in- 
terest damages the trustees in possession, whose only object 
is to preserve the estate for the benefit of the owner. The 
difficulty appears to have arisen from the amendment of the 
Court of Wards Act, made some years ago, by which a proprie- 
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1910 t or ma _y voluntarily surrender Iris own estate to Hie Court of 
Pabmeswar "Wards. It is obvious that in such a case the pioprietoi may , 
S ™f H after surrendering his estate, cause trouble to the Court of 
Emperob. tjVards by contumacious conduct such as is alleged in this 
case. And it is surprising that there appears to be no pro- 
cedure by which the Court of Wards can deal with such con- 
duct. But this is a matter with which we are not concerned 
in the Criminal Court. In this case we have only to decide 
whether the findings bring the case within the four walls of 
the Indian Penal Code. Having given our careful considera- 
tion to the case we are decidedly of opinion that it does not. 
The Rule, therefore, must be made absolute. We set aside the 
conviction of, and the sentence passed upon, the petitioner. 
The fine, if paid, must be refunded. 

E. H. M. Rule absolute. 

CIVIL REFERENCE. 

Before Mr. Justice D. Chatter jee and Mr. Justice Richardson. 

GUTt PERSHAD SINGH 

Sept . 5. v. 

DHANI RAL* 

Succession Certificate— Milakshara Law— Impartible Estate Arrears of rent 

converted to a bond— Debt due to last holder of impartible estate if “effects of 

the deceased" in the hands of the successor— Succession Certificate Act (VII 

of 1889), s . h. 

Where in lieu of arrears of rent a bond was given to the holder of 
an impartible estate : — 

Held, that- the debt due is not, in the hands of the successor to 
the estate, a part of the effects of the deceased within the meaning of 
section 4 of the Succession Certificate Act, but is in its nature, a family 
debt accruing to him by right of survivorship. 

Jagmohandas Kilabhai v. Alin Maria Dushal (1), Beejraj v. Bhyro- 
persaud (2), Bissen Chand Budhuria Bahadur v. Chatrapat Sing (3), 
Katama Natchier v. The Itajah of Shivagunga (4), Stree Bajah Yanu- 
mula Venltayamah v. Stree Bajah Yann uvula Boochia Vanhondord (5) 
referred to. ■ 

* Civil Reference, No. 2 of 1910, by J. C. Twidale, District Judge 
of Bhagalpore, dated March 4, 1910. 

(1) (1894) I. L. R. 19 Bom. 338. (4) (1863) 9 Moo. I. A. 539. 

(2) (1896) T. L. R. 23 Calc. 912. 2 W. R, P. C. 31. 

(3) (1895) 1 C. W. N. 32. (5) (1870) 13 Moo. I. A. 333, 
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Civil Eefeeexce. z^L 

The original suit was for the recovery of Its. 150, upon a p^sha d 
registered bond. The plaintiff had succeeded to the Khaira raj, Singh 
which was stated to be an impartible estate, by virtue of the Dhani Rai 
custom of primogeinitmle. The defendant had given to the* 
plaintiff's father a bond, in lieu of certain arrears of rent. 

This suit was for recovery of these arrears. The Munsif had 
dismissed the suit, holding that a succession-certificate was 
necessary. On appeal by the plaintiff, the District Judge, at 
his request, made this Deference for a decision by the High 
Court on the question whether the suit could lie without the 
production of a succession-certificate. 


Mr. />. Chakravarti (with him Balm Nareshchandra 
a$ 'inha), for the petitioner. The real question is whether 
the debt sued for was the ‘effects’ of the deceased Raja 
or was a part of the joint family property. An impartible 
raj is a joint family property, although the Raja can, sub- 
ject to charges for maintenance of the junior members, 
appropriate the income for his own exclusive purposes. If the 
Raja invest the income derived by the raj, it may be the per- 
sonal property of the Raja. An impartible raj has all the in- 
cidents of a joint family property, subject, however, to its being 
converted to a separate estate under certain circumstances and 
subject to the expectation of survivorship being defeated either 
by transfer niter vivos or by testamentary disposition. If the 
holder does not exercise his right to treat the income as separate 
property, as in the case of Hindu widows, it would pass by sur- 
vivorship and does not pass to his heirs. Succession to an 
impartible estate is by survivorship, and no succession certifi- 
cate is necessary : Katarna N (itchier v. The Rajah of Shiva- 
f/unf/a (1), Subram any a Pandya ChoJcka Talavar v. Siva Sul- 
rarnanya Pillar (2), Jogendro Bhupati Hurrochundra Maha- 
patra v. IS'ityanand Man Singh (3), Sartaj Eiuari v. Deoraj 

(1) (1863) 9 Moo. I. A. 539; (3) (1890) I. L. R. 18 Calc. 151. 

2 W. R. P. C. 31. L. R. 17 I. A. 128. 

(2) (1894) I. L. R. 17 Mad. 316. 
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1910 Kuari (1), Doorga Per sad Singh v. Doorga Komcari (2), Sivag - 
Gxjr nana Temr v. Periasami (3), /Stow Rajah Yanumula V enkaya- 
^Stsgb^ mah v. Rajah Yanumula Booehia Vankmidora (4), Sn 
Dhani* r« Rajah Rao Venkata Surya Maliipati Rama Krishna Rao 
Bahadur v. of Wards (5). 

The Senior Government Pleader (Bobu Ram Char an Mitra) 
and Biraj mohan Majumdar , for the Crown. In an ordinary 

Mitakshara family no succession-certificate is necessary, beca use 
the debt is due to the corporation or the family. An impartible 
estate is the exclusive property of the Raja for the time being. 
It is considered as joint family property only for the purpose of 
finding out the successor by survivorship, but not for any other 
purpose. Coparcenership does not exist. Community of in- 
terest would be restraint on alienation, but impartible estates 
can be alienated: see R. C. Mitra ’s Tagore Law Lectures on 
Partition, p. 278. Bissumhhur Shiv. Syud Bulcto Bed and 
H ossein (6), Sartaj Kuari v. Deoraj Kuari (1), Sri Raja 
Rao Venkata Surya Maliipati Rama Krishna Rao Bahadur v. 
Court of Wards (5). 

The defendant’s vakil adopted the arguments of the 
learned Government pleader. 

Chatter jee and Richardson JJ. The plaintiff’s father. 
Raja Ram Ha-rain Singh, of Khaira, had to receive certain 
arrears of rent from the defendant : the defendant was unable to 
pay cash, and gave instead a bond for the amount of the arrear. 
The Raja then died, and the plaintiff succeeded to the raj, which 
is an impartible estate. The plaintiff brought this suit on the 
bond, and the defendant did not contest the suit. But the 
learned Munsif objected that the suit could not he maintained, 
as the plaintiff had not taken a certificate of succession. The 
plaintiff was given some time for filing a certificate, but he 

(1) (1888) I. L. R. 10 AIL 272 ; (4) (1870) 13 Moo. I. A. 333, 339. 

L. R. 15 I. A. 51. (5) (1899) I. L. R. 22 Mad. 382; 

(2) (1878) I. L. R. 4 Calc. 190; L. R. 26 I. A. 83, 88. 

L. R. 5 I. A. 149. (6) (1872) 17 W. R. 406. 

(3) (1878) T. L. R. 1 Mad. 312; 

L. R. 5 I. A. 61, 70. 
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Aid not file one, and the suit was dismissed. On appeal 

by the plaintiff the learned District Judge has, at his request, . Kt* 
v a * Pfrshad 

made this Reference to us as to whether a certificate of sucees- Singh 

.sioii was necessary in this case, his own opinion being in favour Dhani Rai. 
•of the affirmative. It is contended by the plaintiff before us 
that as his family is governed by the Mitakshara law, he suc- 
ceeded by right of survivorship to the estate of which the 
bond in dispute is a part, and he was therefore not bound to 
produce a certificate before he could get a decree. The learned 
•senior Government pleader has appeared for the Crown to sup- 
port the opinion of the lower Court. 

Section 4 of the Succession Certificate Act, VII of 1889, 
provides that “ no Court shall pass a decree against a debtor of 
a deceased person for payment of his debt to a person claiming 
to be entitled to the effects of the deceased person, etc.” The 
question, therefore, that requires decision is whether the money 
in suit can be called “ the effects of the deceased person.” The 
necessity for the certificate upon the plain language of the 
Act depends upon the question whether the debt was part of 

the effects of the deceased or was in its nature a family debt 
and therefore family property.” “ It is confined to the case in 
which the claim is to the effects of the deceased, and not to 
family property, where the claim is by right of survivorship 
. Per Sargent, C.J. J agmoliand as Kilabhai v. Alia 

Maria Dushal (1). The same view has been followed in our 
Court, Beejraj v. Bhoyropersaud (2), Bissen CJiand Dudhuria 
Bahadur v. Chat rap at Sing (3). It is not denied that, if the 
case were one of an ordinary joint family governed by -the Mit- 
akshara law, no certificate would be required. The whole 
difference here is said to consist in the fact that the estate is an 
impartible raj governed by the rule of primogeniture. As 
regards the nature of property in an impartible raj, the Privy 
Council in the Shivagunga case (4) observed : 6 ‘If the zemindar at 
the time of his death and his nephews were members of an un- 
divided Hindu family, and the zemindari, though impartible, 

(!) (1894) I. L. R. 19 Bom. 338. (3) (1895) 1 0. W. N. 32. 

(2) (1896) I. L. R. 23 Gale. 912. (4) (1863) 9 Moo. I. A. 539. 
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was part of tiie common family property, one of the nephews was 
entitled to succeeded to it on. the death of liis uncle.” Again, in 
the case of S 'tree Rajah Yanunvula Venkayamah v. 8 tree 
Rajah Yanumuka Boochia V ankondora (1), the same august 
Tribunal said; “ Their Lordships are of opinion that the 
estate was in its inception part of the common family pro- 
perty, though impartible, and therefore with certain quali- 
fications enjoyable by only one member of the family at 
the time.-’ Succession to such estates has always been 
determined by the rule of survivorship.: see Naragitntj; 
Latch meedavam ah v. Yen gam a Naidoo (2), the Bam garb 
case [. Heeranath Kaoer v. Burnt N a min Singh (£>)], CJnnta- 
iwim Singh v. Nowlukho Konwari (4), Sivagnana Tex at v, 
Periammi (5), Raja Hup Singh v. Rani Baisni (6), 
Doorga Pc mad Singh v. Doorga Konwari (7). An ances- 
tral estate, even though impartible, is not the separate 
property of the single member upon whom it devolves so 
long as the family is joint. Per Sir Barnes Peacock In 
Raja Rap Singh's case (6). “The impartiality of the pro 
perty does not destroy its nature as joint family property, or 
render it the separate estate of the last holder, so as to destroy 
the right of another member of the joint family to succeed to it 
upon his death in preference to those who would be his heirs- 
if the property were separate.” Per Sir Barnes Peacock in 
Doorga Persad Singh v. Doorga Konwari (7). In this- 
state of the law their Lordships had to decide, in the case of 
Sartaj Kuari v. Dcoraj Kuan (8), the question whether the 
son and successor in an impartible estate has any right to im- 
peach an alienation made by his father, the last incumbent of 
the raj. Their Lordships held that this particular question 
did not arise in the above cases, and the remarks as to the pro- 
perty being joint property of the family must be understood 

(1) (1870) 13 Moo. I. A. 333, 339. (6) (1884) I. L. E. 7 All. 1 ; 

(2) (1861) 9 Moo. I. A. 66. L. R. 11 I. A. 149. 

(3) (1872) 17 W. E. 316. (7) (1878) I. L. R, 4 Calc. 190; 

(4) (1875) I. L. R. 1 Calc. 153 ; E. R. 5 J. A. 149. 

L. R. 2 I. A. 263. (8) (1888) I. L. R. 10 AIL 272 r 

(5) (1878) I. L. R, 1 Mad. 3X2; L. R. 15 I. A. 51. 

L. R. 5 I. A. 61. 
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witli reference to tlie question which was before their Lordships 
in those eases. On the particular question in that case they 
held that the alienation was quite valid, unless any custom f o 
the contrary could be proved. Their Lordships said : ‘‘The 
property in the paternal or ancestral estate acquired by birth 
under the Mitakshara law is so connected with the right to a 
partition that it does not exist where there is no right to it,” 
again, “though an impartible estate may be for some purposes 
spoken of as joint family property, the co-parcenary in it which 
under the Mitakshara law is created by birth does not exist.” 
Notwithstanding this view of their Lordships, however, as to 
the right of any particular incumbent -of an impartible estate, 
it has always been held in conformity with the previous rulings 
of their Lordships that the rule of succession is by survivor- 
ship. Jogendro Bhupati Hurrochundra M ahapatra v. Nitya- 
nand Man Sing (1), Kali Krishna S arbor v. Raghunath Deh 
(2). It is true that in the Full Bench case of A mar Chandra 
Kundu v. Sebah Chand Chowdhurv (3) a Mitakshara son 
was held to be a legal representative of his father within 
the meaning* of section 234 of the old Civil Procedure Code 
for . the purpose of working out an execution against him 
of a decree obtained against his father, but that is a 
question of procedure, and does not take away from the sub- 
stantive law that the son succeeds by the rule of survivorship. 
In any case he does not succeed as an heir to the effects- of the 
deceased. He succeeds by right of survivorship, although his 
other rights under the law were in abeyance during the life- 
time of the last incumbent on account of the peculiar nature 
and incidents of the property in question. He is not therefore 
bound to produce a succession certificate before he can obtain 
a decree. The suit must therefore he decreed with costs of the 
first Court only against the defendant as in an ex parte case. 
We may add that our judgment proceeds on the assumption 
that the family is governed by the Mitakshara law ns applica- 
ble to impartible estates. 

S. M. 
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a) (1890) 1. L. R. 18 Calc. 151; 
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(2) (1903)1. L. R. 31 Calc. 221. 

(3) (1907) T. L. R 34 Calc. 642. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sir Lawrence II . Jenkins, K.('.L.E. } Ch ief Justice, 
and Mr. Justice IVoodrnffe. 

1910 RADII A PRASAD MALLICK 

Aug. 1. * 

RANIMONI DASI.* 

Hindu Law —Will -Construction of will — Judgment of Privy Council - - 
u In equal shares for life and with benefit of survivorship between themselves " 
Judgment to be limited to the events then happened — Gift to a class valid , 
although some of doss born after testator s death , and he nee incapable, of 
taking— Hindu Wills Act (XXI of 1870) ss. 2, 8 — Indian Succession Act (X of 
li€5) ss. So, 98, 100, 10 L 102— Incorporation of statutes— Uhertif to apply 
Pr act ice. 

The will of a Hindu directed his executors in certain events 
(which happened) ‘‘to make over and divide the whole of my estate 
both real and personal unto and between my daughters in equal shares 
to whom and their respective sons I give devise and bequeath the 
same but should either of my said daughters die without leaving any 
male issue surviving but leaving my other daughter her surviving then 
in such case the surviving daughter and her sons shall be entitled to 
the share of the deceased daughter or in the ease of the death of either 
daughter leaving sons the share of such daughter is to be paid to such 
her son or sons share and share alike.” The testator died leaving nirrt 
surviving his widow, two daughters R. and P. and three sons of P. viz., R. 
P., K. P. and J. P. At the time of the happening of the events on which 
the gift in favour of the daughters and their sons came into operation, 
there were living R. and P. and four sons of P. viz., R. 1\, K. P., P. L. 
and B. L., the latter two of whom were horn subsequent to the testa- 
tor’s death. 

In a suit brought by R. for the construction of the will and a 
declaration of the rights of the parties, the Privy Council held that “in 
the events that had happened, the daughters R. and P. were entitled 
to the testator’s estate in equal shares for life and with benefit of 
survivorship between themselves.” The liberty to apply reserved by 
the High Court to the parties, amongst whom were the sons of P., was 
affirmed. 

Subsequent to the order in Council, P. died leaving her sons R. P., 
K. P., P. L. and B. L. her surviving. R. P. and K. P. thereupon 
claimed to be entitled to their mother’s share. An application, in this be- 
half, was mad© by R. P. to the High Court : — 

Meld, that the application was properly made, under the liberty 
reserved. 

* Appeal from Original Civil, No. 24 of 1910, in Suit No. 912 of 1904. 
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The Privy Council in making their order intended only to describe 
the utmost interest that the daughters could take as between them- 
selves in the events which up to that time had happened, and had no 
intention to decide the rights of sons in reference to a subsequent con- 
tingent event, which had now happened in the death of P. leaving sons. 

The canon of construction to be applied to a statute incorporating 
the provisions of another statute, as defined in In re WoocVs Estate (1) 
approved of. 

Section 3 of the Hindu Wills Act, which controls both the quantity 
and quality of the interest created, including the capacity of the donee 
to take, modifies the operation of the incorporated section 98 of the 
Succession Act, by the introduction of the rule of Hindu Law, that a 
bequest to a person riot in existence at the time of the testator’s 
death, is void. 

A langam onjori Dabee v. Sonatan Ikibee (2), and Cally Nath Naugh 
Vhowdhry v. Chunder Nath Naugh Chowdhry (3) followed. 

Hence P. L. and B. L. took no share and P.’s share devolved on 
R. P., K. P. and the representatives of J. P. 

The gift to P.’s sons as a class did not become void by reason of 
the incapacity of some of them, viz., the after-horn sons, from taking 
under the will, as the class intended to bo benefited could be ascer- 
tained within the period permitted by law. 

Leake v. Robinson (4) distinguished. 

Kingsbury v. Walter (5), Rowset v. Sweet (6), Young v. Davies (7), 
Shaw v. M’ Mahon (8), Fell v. Biddulph (9) referred to. 

Appeal by the plaintiff-petitioner from the judgment of 
Fletcher J. 

This appeal arose out of an application made under the 
liberty to apply contained in the decree passed in this suit, 
and involved the question of the construction to be placed on 
the judgment of the Privy Council in Radha Prasad MallieJc 
v. Ranee Mani Das see (10). 

One Hurry Bass Dutt, a Hindu, governed by the Bengal 
School of Hindu Law, died on the 30th October, 1875, leaving 
t will executed on the same date, which contained the follow- 
ing clause: 4 ‘But in case none of such adopted, sons sur- 
vive my said wife or in case of either surviving my said wife 

Cl) (1886) L.R. 31 Ch.D. 607, 613. (6)' (1753) 1 Amb. 175. 

(2) (1882) I. L. R. 8 Calc. 637. (7) (1863) 2 Drew. & Sm. 167. 

(3) (1882) I. L. R. 8 Calc. 378. (8) (1843) 4 Dr. & War. 431. 

(4) (1817) 2 Meri. 363. (9) (1875) L. R, 10 C. P. 701. 

(5) [1901] A. C. 187, 191. (10) (1908) I. L. R. 35 Calc. 896. 
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i i lid dying under the said age without leaving a sou or sons 
I desire and direct my executors after the death of my said 
wife or the death of such sou after her but under such age 
of -eighteen years without leaving a son or sons to make over 
and divide the whole of my estate both real arid personal unto 
and between my daughters in equal shares to whom and their 
respective sons I give devise and bequeath the same but should 
either of my said daughters die without leaving any male 
issue surviving but leaving my other daughter her surviving 
then in such case the surviving daughter and her sons shall 
be entitled to the share of the deceased daughter or in the 
ease of the death of either daughter leaving sons the share of 
such daughter is to he paid to such her son or sons share and 
share alike.” 

The testator left him surviving his widow Sreemutty Sur- 
nomoni Dasi, his daughter Ranimoni Dasi, his daughter Prein- 
mom Dasi and three sons of Premmoni Dasi, viz., the appel- 
lant Radha Prasad Mai lick, Easi Prasad Mallick and Jyoti 
Prasad Mallick. 

The power to adopt, as expressed in a previous clause of 
the will, was held to be invalid by the Privy Council in 
Amrito Lai Dntt v. ftumomoyc Dan (1). 

Surnomoni Dasi, the testator's widow, died on the 14th 
August, 1904, and the gift in favour of the testator's daugh- 
ters and their sons came into operation. Subsequent to the 
testator's death two other sons had been born to Premmoni, 
Peary Lai Mallick and Behary Lai Mallick and Tyoti Prasad 
Mallick had died. Ranimoni had taken one Tugol Kissore 
Sen in adoption in 1900. 

On the 19th December, 1904, the present suit was insti- 
tuted by Ranimoni Dasi for the construction of the will and 
a declaration of the rights of the parties, the defendants being 
Premmoni, her four surviving sons Radha Prasad, Easi Pra- 
sad, Peary Lai and Behary Lai, and the adopted son of the 
plaintiff. 


(1) (1899) T. L. B. 27 Gale. 996. 
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The suit was heard by Woodroffe J., who observed: 
“The testator, in iny opinion, has made an absolute gift of 
a moiety of the estate to each of his two daughters, the plain- 
tiff and the defendant Premmoni : apparently also he meant to 
mate the gift defeasible in the event of a daughter dying 
without male issue. As to whether the clause of defeasance 
is valid or not, I express no opinion, it being unnecessary to 
do so, unless and until the events take place upon which it is 
declared that it shall take effect” (1). 

Against this judgment two appeals were brought, one by 
Itadha Prasad .lid Easi Prasad and the other by Peary Lai 
and Behary Lai. The judgment of Woodroffe J. was, how- 
ever, affirmed in the main by the Court of Appeal. Their 
Lordships on appeal observed: “We, therefore, agree with 
the Court of first instance that each daughter took an absolute 
interest in the moiety of the estate. It is premature to decide 
whether the gift is defeasible in the event of their daughter 
dying without male issue. Following the practice adopted 
by the Judicial Committee in Lalit Molmn Singh Roy v. 
ChuJchm Lai Roy (2), we leave the question open, until it is 
ascertained what the events are” (3). Liberty was given 
to the parties to apply as they may be advised, and it was 
directed that in the event of relief by partition being prayed 
for, the representatives of Hurry Dass Dutt and Surnomoni 
should be added as parties (3). 

On appeal to the Privy Council, their Lordships held that 
“according* to the true construction of the will, the intention 
of the testator was to create in favour of his daughters an 
estate for life with a remainder over to their sons, and the 
learned Judges of the High Court ought to have held that, 
in the events that have happened, the daughters of the testa- 
tor, Ranimoni Dksi and Premmoni Dasi, are entitled to the 
testator’s estate on equal shares for life and with benefit of 
survivorship between themselves.” In other respects the 
judgment and decree of the High Court was affirmed (4). 

CO (1905) T. L. It. .33 Calc. 955. (3) (1906) l. L. R, 33 Calc. 917, 

(2) (1897) T. L. R. 21 Calc. 831; 965, 966. 

L. R. 21 I. xi. 70. (1) (1908) I. L. R. 35 Calc. 89S. 
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On the 8tli May, 1909, subsequent to the order in Coun- 
cil, Preimnoui Dasi died leaving her surviving her four sons. 
Had ha Prasad, Kasi Prasad, Peary Lai and Debar, y Lai. 

Itadha Prasad now claimed to be entitled with his brother 
Kasi Prasad to their mother’s share in the estate, and applied 
under the liberty reserved, to have the suit set down tor fur- 
ther consideration. 

His claims were resisted by his brothers Peary Lai and 
Delurry Lai, and by Eanimoni Dasi and her adopted son Jugoi 
Kissore. 

The matter was heard before Fletcher *7. sitting on the 
Original Side and, on the 4th March, 1910, his Lordship gave 
judgment as follows : — 

This suit is set down for further consideration. The suit relates 
to the construction of the will of one Hurry Dass Dutt who died on 
the 30th October 1875. This suit was instituted among, other things 
for the construction of the will of the testator and the Privy Council 
has decided the nature of the two daughters’ interest in the residuary 
estate. The case came on in the first instance before Mr. Justice 
Woodroffe who held that the daughters took an absolute interest. 
That decision was affirmed by the Court of Appeal. The appeal was 
carried to His Majesty in Council by one of the sons of a daughter 
and the question raised was what was the nature of the daughters’ rights 
and interests under the will. 

The Judicial Committee of the Privy Council in 1908 decided that 
both the two daughters of the testator in the events that have happened 
were entitled to the testator’s estate in equal shares for life and with 
benefit of survivorship between themself ves. The order in Council 
adopted verbatim these words and directed that the decree of the High 
Court be varied by substituting therein the words “that in the events 
that have happened each of the daughters of the testator is entitled 
to the estate of the said testator including the additions and accretions 
thereto in equal shares for life and with benefit of survivorship be- 
tween themselves.” It was contended by learned Counsel on behalf of 
the petitioner that under the Privy Council decision each daughter 
took such an interest in a moiety of the estate as would on her death 
leaving sons pass to such sons and not to the surviving daughter. It 
is only necessary to read that portion of the judgment (1) where Sir 
Andrew Seoble says ‘The only question raised upon this appeal is as to 
the nature of the estate which, in the events which have happened, the 
testator’s daughters take under the terms of the will.’ 

The question involved in the appeal was what were the rights and 
interests of the daughters under the will. Sir Andrew Seoble com 

(1) <1908) I. L. R. 35 Calc. 899, 901. 
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tinuvs : — ‘In the opinion of their Lordships, according to the true con- 
struction of the will, the intention of the testator was to create in favour 
of his daughters an estate for life with a remainder over to their sons, 
and the learned Judges of the High Court ought to have held that, in 
the events that have happened, the daughters of the testator, Ranimoni 
Dasi and Premraoni Dasi, are entitled to the testator’s estate in equal 
shares for life and with benefit of survivorship between themselves.’ (1). 

It is not unimportant that the judgment which is carefully word- 
ed says that the daughters take an estate for life and their sons a re- 
mainder. Mr. Stokes has argued that the Privy Council intended to 
imply that the estate had been divided into equal moieties and that 
there was an absolute separation. It is hardly likely that the Judicial 
Committee would state that the daughters took an estate and the 
respective sons a remainder if that be so. After the decision of the Privy 
Council it is not open to the parties to say that the daughters do not 
take the estate for life with benefit of survivorship. The order in 
Council means what it says. This application ought never to have been 
brought in this Court and I must order the applicant to pay the costs 
of all parties. 

.From this judgment and order the petitioner, Radha 
Prasa d M a 11 i < * k , a ppea led . 
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Mr. S. R . Das, for the appellant. 

Mr. B. C . Mi tier (with him Mr . Lahiri), Mr. B. Chakra 
varti (with him Mr. C. C. Ghose), Mr. R. C. Sen , Mr. Sircar 
(with him Mr. R. C. Bonner jee), for the various respondents 

Jexkins C.J. Tins appeal arises out of an application 
made under the liberty to apply contained in the decree passed 
in this suit, and it involves the question — whether in the events 
that have happened the applicant, the appellant before us, has 
a present interest under the will dated the 30th October 1875 
of Hurry Dans Dutt, who died on the same day. In that will 
there is a clause in these terms : — 

“But in case none of such adopted sons survive my said 
wife or in case of either surviving by said wife and dying* under 
the said age without leaving a son or sons I desire and direct 
my executors after the death of my said wife or the death of 
such son after her hut under such age of eighteen years with- 
out leaving a son or sons to make over and divide the whole 
of ray estate both real and personal unto and between my 

(1) (1908) T. L. It. .‘15 Calc. 890, 900. 
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daughters in equal shares to whom and their respective sons 
I give devise and bequeath the same but should either of my 
said daughters die without leaving any male issue surviving 
but leaving my other daughter her surviving then iu such 
case the surviving daughter and her sons shall be entitled to 
the share of the deceased daughter or in the case of the death 
of either daughter leaving sons the share of such daughter 
is to be paid to such her son or sons share and share alike.” 

The testator left him surviving his widow Surnomoni 
Dasi, his daughter lianimoni Dasi, his daughter Premmoni 
Dasi and three sons of Premmoni Dasi, i.e., the appellant 
Radha Prasad Mallick, Kasi Prasad Mallick, and Jyoti Prasad 
Mallick. 

It is common ground that those events have happened hi 
which the gift in favour of the testator’s daughters ami their 
sous is expressed to come into operation. It is in these 
circumstances that the present suit was instituted and the 
first question of construction that arose was whether the 
daughters took absolute or limited interests. In reversal 
of the High Court’s view it has been held by the Privy Council 
that the daughters did not take absolute interests and in the 
order in Council consequent on that decision it was ordered 
that the decree of the High Court be varied by substituting 
for the words therein contained “are each absolutely entitled 
to a moiety or half part of the estate of the said testator in- 
cluding the additions and accretions thereto” the words “are 
in the events that have happened entitled to the estate of the 
said testator including the additions and accretions thereto 
in equal shares for life and with benefit of survivorship be- 
tween themselves.” In other respects the decree of the High 
Court was affirmed. 

Since this order Premmoni has died leaving sons, and 
Radha Prasad Mallick, one of them, claims to be entitled with 
his brother Kasi Prasad to her share and so to apply under 
the liberty in that behalf contained in the decree. His op- 
ponents are his brothers Peary Lai and Belmry Lai who were 
horn after the testator’s death, his aunt Srimutty Rammoni 
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Dasi and her adopted son Jugol Kissore, whose adoption took 
place on the 2nd November 1900. 

An objection has been taken at the outset that the ap- 
pellant has no right to make this application, but should have 
brought a suit for this purpose. 

But in my opinion this objection is not well founded. 
The decree of the High Court after declaring the rights of the 
daughters reserved to the parties liberty to apply for partition 
upon the necessary parties being added and generally from 
time to time as they might be advised. This part of the 
decree was affirmed by the Privy Council. Now the present 
appellant is a party in whose favour liberty to apply has been 
reserved, and when regard is had to the nature of the suit 
and the decree that has been passed and to all the circum- 
stances it seems eminently proper that the liberty so reserved 
should be utilised for the purpose of completing the decree and 
of thus determining the question of construction which arises 
out of the fresh events that have happened. 

The contention that a separate suit should have been 
brought does not commend itself to me; it would involve 
greater expense and delay and it has not been shewn that this 
procedure prejudices anyone. I therefore hold that the ques- 
tion of construction discussed before us can be properly decid- 
ed on an application under the liberty to apply. No exception 
has been taken to the form in which the application has been 
made or its appropriateness, apart from the objection of juris- 
diction, so that I need not enter on that. This brings me to 
the question of substance that arises on this appeal, and it 
is this : in the events that have happened has Itanimoni be- 
come entitled to the whole income of the estate or have Prem- 
nioni’s sons become entitled to the capital of their mother’s 
share? Pletcher J. has decided this in Ilammoni’s favour 
on the construction of the order in Council, and this seemed 
to the learned Judge so clear that he expressed the view that 
the application ought never to have been brought ; ml he 
ordered the applicant to pay the costs of all parties. 
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1910 First then I turn to the order in Council and there I fcind 
Rami a it declared that the daughters ‘‘are in the events that have 
Mallick happened entitled to the estate of the said testttor in equal 
d shares for life and with benefit of survivorship between then.)" 

Dasi. selves. It may be that these words standing alone and 
Jenkins isolated from the surrounding circumstances have the force 
that has been ascribed to them by the learned Judge, but to 
appreciate their real meaning regard must he had to the facts 
to which they relate and to the opinion on which they wore 
founded. Now it is stated by their Lordships almost at the 
outset of their opinion that the only question raised on the 
appeal was as to the nature of the estate, which in the events 
which had happened, the testator’s daughters took under 'the 
terms of the will. And at this point it is important to hear 
in mind what those events were, and also that the High Court 
had determined that the daughters each took a half share in 
the testator’s estate absolutely, but expressed the view that 
it would be premature to decide whether that gift was de- 
feasible in the event of either daughter dying without male 
issue, and they expressly left the question open until it w as 
ascertained what the events were. Their Lordships of the 
Privy Council while dissenting from the views that the 
daughters took absolute interests went on to describe the ut- 
most interest that they did and could take in the events wiiieli 
up to that time had happened as .between themselves and 
apart from any subsequent disturbing event. 

As I read the opinion and order in Council there was no 
intention to decide the rights of sons in reference to a sub- 
sequent event which might or might not happen, and this 
would accord with what I understand to he the practice in 
ordinary cases. But now a fresh event has happened, for 
Premmoni has died leaving sons, and this, as it seems to me, 
takes the ease outside the purview of the order in Council so 
that the effect of the will under the altered circumstances 
has to be considered. 

Now r the will contemplates two. events and the provision 
applicable in the event that has happened is in these ferms: 
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—’Tn the case of the death of either daughter leaving sons 
the share of such daughter is to be paid to such her son or 
sons share and share alike/’ and in connection with this 
provision the opening words of the gift have to be kept in 
view. Though this part of the clause has not been speci- 
fically construed by their Lordships of the Privy Council, 
they have indicated their views as to what the testator meant 
and have stated that according to the true construction of 
the will the intention of the testator was to create in favour 
of his daughters an estate for life with a remainder over to 
their sons. It seems probable that the word remainder was 
not used with the special significance that attaches to it in 
English real property law, hut was borrowed from the lan- 
guage of the High Court to emphasize the contrast between 
the view taken by tbe High Court and the Privy Council. Ac- 
cepting then this as the intention of the testator is there any 
legal obstacle in its way? Xow it has to be remembered 
that after the testator’s death two sons were horn to Prem- 
nioni , the defendants-TVary Lai and L chary Lai, and that of her 
sons living at the testator’s death Jy.oti Prasad predeceased her. 

The gift is to a class, and the first point to be decided 
is one of construction: who come within the class? Having 
regard to the date of the will it is regulated as to its inter- 
pretation by the Hindu Wills Act 1870 and the incorporated 
provisions of the Indian Succession Act 1885. 

The method of incorporation has been the subject of judi- 
cial comment and even animadversion, but the canon of con- 
struction to he applied has been thus defined by Lord Esher 
in In re Wood's Estate (1) : — “If a subsequent Act brings 
into itself by reference some of the clauses of a former Act, the 
legal effect of that, as lias often been held, is to write those 
sections into the new xVct just as if they had been actually 
written in it with the pen, or printed in it, and the moment 
you have those clauses in the later Act, you have no occasion 
to refer to the former Act at all.” This then is the rule by 
which the Court is to be guided. 

(1) (1886) L. R. 31 Oh. I). 607, 61o. 


19? 


1910 

Rad ha 
Prasad 
Mallice 
v. „ 
Rant mom 
East. 

Jenkins 

CU. 


198' INDIAN LAW EEPOltTS [VOL. XXXV1I1 

1910 vSection 85 of the Succession Act provides that “wliere a 

Eadha bequest is made to a class of persons under a general descrip- 

Prasad tion only, no one, to whom the words of the description are 

Mallick ... . 

v. not in their ordinary sense applicable shall take the legacy/’ 

Basi/ By section 98 it is provided that “where a bequest is made 

Jenkins s i m ply to a described class of persons the thing bequeathed 

C *J* shall go only to such as shall be alive at the testator’s death.” 

These two sections are in Chapter XI and they deal with the 

construction of wills. 

Chapter XII, however, is concerned with a different topic, 
“void bequests” and by section 100 it is provided : — “Where 
a bequest is made to a person not in existence at the time 
of the testator’s death, subject to a prior bequest contained 
in the will, the later bequest shall be void unless it comprises 
the whole of the remaining interest of the testator in the 
thing bequeathed.” Section 101 formulates the rule against 
perpetuity with which we have nothing to do, while section 
102 provides that “If a bequest is made to a class of persons, 
with regard to some of whom it is inoperative by reason of 
the rules contained in the two last preceding sections or 
either of them, such bequest shall be wholly void.” 

Section 3 of the Hindu Wills Act 1870 is by way of a 
proviso to the portions of the Succession Act incorporated by 
section 2 and it is thereby provided that nothing in the Act 
contained “shall authorise any Hindu, Jain, Sikh or Bud- 
dhist to create in property any interest which he could not 
have created before the first day of September 1870.” 
Whether this provision has regard only to the nature of the 
interest or extends also to the capacity of the person in whose 
favour the interest is expressed to be created has been a 
matter of considerable discussion. If thfc narrow view be 
adopted, nothing in the shape of repugnancy would arise on 
the construction of the Act, but this cannot be said of the 
wider view; indeed its adoption involves to an appreciable 
extent the nullifying of that which has been incorporated. 
But to discuss the respective merits of these rival construc- 
tions would profit nothing for the point is covered by authority 



199 


VOL. XXXVIII] CALCUTTA SERIES. 

binding* on us and going as far back as 1882, when it was 
decided by the Court of Appeal reversing the judgment of 
Wilson J. as he then was, that the proviso I have read con- 
trols both the quantity and quality of the interest created 
and in its natural and ordinary meaning includes the capacity 
of a donee to take : Alangamonjon Dabee v. Sonamoni Dabee (1). 
Pontifex J. in Catty Nath Nmigh Ckowdhry v. Chunder Nath 
Naugh Chowdhry (2), expressed an opinion to the same effect. 

Accepting then, as I must, this as the true meaning of 
section 3 I will now consider what its effect is in the circum- 
stances of this case. 

The gift is to the son or sons of Premmoni share and 
share alike, but their possession of it is deferred until a time 
later than the death of the testator by reason of the prior be- 
quest to their mother, so that under section 98 the property 
at their mother’s death would go to such of the sons as should 
be then alive and to the representatives of any of the sons 
who had died since the death of the testator. According to 
this the property would go in five equal shares to Radba 
Prasad, Kasi Prasad, Peary Lai, Behary Lai and the repre- 
sentatives of Jyoti Prasad. But this result must be con- 
trolled by the proviso in section 3 of the Hindu Wills Act 
and the rule of Hindu Law that a bequest to a person not 
in existence at the time of the testator’s death is void so that 
the saving provision in section 100 cannot be applied. The 
result then is that Peary Lai and Behary Lai cannot take. 

What then is the effect of this ? On behalf of Ranimoni 
it is contended that as some of the class cannot take, the 
whole gift is void and in support of this, Leake v. Robinson 
(3) has been cited. But this contention proceeds on a 
misapplication of this case and a misconception of the true 
nature of a gift to a class. In Leake v. Robinson (3), the 
gift to the class failed because the class could not be ascertained 
within the period allowed by the rule against perpetuities. 
The gift here in no way offends that rule : its only fault is 

fl) H882) T. L. R. 8 Calc. 637. (2) Y1882) T. L. R 8 Cak 378 

(3) (1817) 2 Meri. 363. 
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that the class of legatees includes some who were not in 
existence at the date of the testator’s death and were thus 
under a personal incapacity. And the difference is obvious. 
In a gift to a class the testator looks to the body as a whole 
rather than to the members constituting that body : Kingsbury 
v. Walter (1), and the class is in a sense personified. But if 
that class cannot be ascertained until a time beyond that per- 
mitted by the rule against perpetuity there is no class to which 
the gift can legally be made. But if as here the fault is not 
that the class cannot be ascertained within the period permit- 
ted by law, but that certain members of the class are incap- 
able of taking, different considerations apply. Now according 
to section 98 sons living at the death of the testator would take 
and the provision in favour of the representatives of deceased 
sons shows that the sons would take vested interests. Apart 
from the rule against gifts to unborn persons; the class thus 
taking would be liable to enlargement with a corresponding 
divestment of vested shares. But where that rule applies 
there can be no divestment for a vested interest cannot be 
divested by a person incapable of taking. 

The incapacity therefore of some members of the class 
does not invalidate the gift under the Succession Act which 
in this respect seems to he in harmony with the current of 
English authority on this point: Doivest v. Sweet (2), Young 
v. Davis (3), Shaw v. McMahon (4), and Fell v. Biddulpk (5) . 

This view of section 98 and its effect is borne out ny the 
general scheme of the Succession Act. Chapter XII is headed 
“of void bequests” and it indicates the grounds on which a 
gift to a class is void: They are limited to those set forth 
in sections 100 and 101. But the gift here certainly does 
not offend the rule against perpetuity contained in section 101. 
the only question is whether it comes within section 100. I 
do not think it does. But for the rule of Hindu Law which 
forbids the gift to an unborn person, this gift in reversion to 

(1) [1901] A. C. 187, 191. (3) (1863) 2 Drew. <fcSm. 167. 

(2) (1753) 1 Arab. 175. (4) (1843) 4 Dr. & War. 431. 

(3) (1875) L. E. 10 O. P. 701 , 
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sons would be good as it comprises the whole of the remain- 
ing 1 interest of the testator in the thing* bequeathed and the 
gift to the unborn sons would therefore have been valid. 

It is the rule of Hindu Law in combination with the in- 
terpretation that has been placed on section 3 of the Hindu 
Wills Act that avoids the gift, so that it cannot be said that 
the bequest to the class is inoperative with regard i o some of 
that class by reason of the rule contained in section 100. 
And so the ground of avoidance on which the gift to Prern- 
monrs sons as a class is open to attack is not one for which 
provision is made by the Act. The result, then is that the 
gift to the class is good, but reading section 3 of the Hindu 
Wills Act in the sense that has been ascribed to it the after- 
born sons Peary Lai and Beliary Lai cannot take, so that 
those now entitled to participate are Radha Prasad, Kasi Pra- 
sad and the representatives of Jyoti Prasad and between them 
the property bequeathed will be divided in three equal shares. 

Having regard to all the circumstances I think this is a 
case where the costs of all parties in the Court of first- in- 
stance should come out of the estate and also the costs of 
the appeal. There will be liberty to apply to the Judge sit- 
ting on the Original Side, if necessary, as to realizing the 
money necessary for raising these costs. The case wull now 
go back to the Court of first instance. 

W oo f ) u off k J. I agree. 

Appeal allowed. 

7* C. 

Attorneys for the appellant : Watkins $ Co. 

Attorneys for ihe respondents: P. C. Law, Watkins § m 
Co., R. Rutter, Jr.) A . N Chnnder. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Harington and Mr. Justice Mookerjee 
and Mr. Justice Teunon. 

SARAT CHANDRA MITEA 

v. 

EMPERORS 

Printing Press, forfeiture- of — “ Newspaper," definition of— Paper not containing 
periodically public news or comments thereon— Onus of proof of character of 
the paper -Formal proof of newspaper and offending matter—' Incitement ” to 
murder and acts of violence — Use of seditious language— Newspapers (Incite- 
ment to Offences) Act (VII of 1908) ss. 2 (1), (b), 3— Power of third Judge 
on difference of opinion between Judges of the Court of Appeal , to deal with the 
whole case against an accused - Criminal Procedure Code (Act V of 1898) 

8.W. 

The definition of a “ newspaper ” in s. 2 (1) (b) of Act YII of 1908 
must be read as a whole. It refers to a work which publishes periodi- 
cally public news or comments thereon. It is not enough to take a 
single issue of it, and to pick out an isolated sentence or a paragraph 
therein which might by stretch of language be interpreted to contain 
public news cr comments thereon. 

When it is disputed whether a work is a “newspaper” the prosecu- 
tion ought to establish its alleged character by proof of the contents of 
more than one issue. 

To bring a case under s. 3 (1) of the Act the character of the offend- 
ing paper as a “newspaper” has to be first established, and this may 
not always be possible by the production and proof of the contents of 
one issue only. 

In a proceeding under s. 3 of the Act the newspaper and the offend- 
ing matter must be regularly proved. In such cases it is essential that 
the proceedings should be regularly conducted and the forms of law ob- 
served. 

Section 3 (1) of the Act confers very limited powers of forfeiture 
and applies only to the cases of presses used for the printing of news- 
papers which contain an incitement to the particular crimes or classes 
of crimes specified therein. ' * 

The word “incitement” clearly implies the idea of rousing to action, 
instigation or stimulation. The use of seditious language, sufficient to 
bi ing the case under s. 124 A of the Penal Code, is not equivalent to 

* Criminal Appeal, No. 121 of 1910, against the order of R. C. Hamil- 
ton, District Magistrate of Khulna, dated Jan. 25, 1910, 
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an incitement to offences mentioned in s. 3 (1) of Act VII of 1908. A 
thinly veiled glorification of rebellion implying a desire on the part of 
the writer that there should be a successful rebellion, though it may 
amount to sedition under s. 124 A of the Penal Code, is not sufficient to 
bring the case within s. 3 (1) of the Act. There must be something 
more direct and specific for that purpose. 

In:' : the case of two prisoners, regarding the guilt of one of whom 
only the Judges of the Appellate Court are divided in opinion, it may 
be that what has to be laid before another Judge is the case of such 
prisoner alone. But where they are equally divided as to the guilt of 
one accused, though in certain aspects they may be agreed, the whole 
case as regards the accused is laid before the third Judge, and not 
merely the point or points on which there is a difference of opinion, and 
it is his duty to consider all the points involved before delivering his 
opinion upon the case. 

The appellant, Sarat Chtndra Mitra, was the proprietor 
of the Palliehitra Press at Khulna at which was printed and 
published a vernacular monthly magazine called the Palli- 
ehitra. In its issue of Assar 1316 B.S. (June- July 1909) there 
appeared a poem entitled Esho M a P alii rani, purporting to 
have been composed by one Nagendra Nath Chandra, a trans- 
lation of which will be found in the judgment of Mookerjee 
J. On the 20th December 1909 the Superintendent of Police 
at Khulna, acting under the written authority of the Local 
Government, applied for, and obtained from, the District 
Magistrate of Khulna, a conditional order of forfeiture of the 
Palliehitra press, under s. 3 (1) of Act VII of 1908, on the 
ground that the same had been used to print the above issue 
of the Palliehitra containing the poem referred to, certain 
portions of which were alleged to amount to an incitement 
to murder and acts of violence. The appellant appeared before 
the District Magistrate and showed cause. The Magistrate 
after taking evidence made the order absolute on the 25th 
January 1910. The appellant thereupon filed the present 
appeal against the said order under s. 5 of Act VII of 1908. 

The case first came on for hearing before Harington and 
Teunon JJ., and their Lordships delivered the following dis- 
sentient judgments : — 

Hakington J . This is an appeal against an order made 
for the forfeiture of a printing press under Act VII of 1908. 

15 
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Three points are taken in appeal : (/) that the Palli- 
chitra is not a “newspaper’ 1 under Act VII. of 1908; (//) that 
the. poem is not proved ; (in) that it does not contain any in- 
citement to the crimes mentioned in section 3 of the Act. 

As to the first point, a “newspaper” is defined under the 
Act as meaning any periodical work containing public news 
or comments on public news. 


The PallicMtra is shewn to be a periodical work. The 
issue before us contains some items of news as for example a 
report of the Khulna District Conference. It also reports as 
an item of news that a pleader, Srijukta J a mini Chatter ji, re- 
ceived Rs. 200 from his employers which he handed over to 
the Conference. The Pallichitra clearly then comes within 


the definition of a “newspaper.” 

The next point that the Pallichitra was not proved at 
the hearing was not taken in the grounds when cause was 
shewn against the conditional order, and, moreover, the paper 
appears to have been duly proved. 


The other point is more substantial. Section 8 of the 
Act provides that a Magistrate may make a conditional order 
forfeiting the press used or to be used in printing any news- 
paper containing “any incitement to murder or to any offence 
under the Explosive Substances Act, 1908, or to any act of 
violence/ and the question is whether this article contains any 
such incitement. 


The article is a poem, and the poem depicts in allegory 
India under the domination of the English who are portrayed 
as evil: it glorifies a rising against the ruling power by force 
and a destruction of the power of the British who are represent- 
ed as demons. No doubt, if such a state of affairs came about, 
most probably murder, acts of violence, and perhaps offences 
against the Exposives Act, would ensue. But, neverthless, I 
do not think that a poem expressing a glorification of a rebel- 
lion, or even a desire that there should he a rebellion and that 
it should be successful, is enough. It is calculated no doubt to 
excite feelings of hatred and disaffection, and to rouse m the 
minds of its readers a desire for revolution. But it does not m 


I 
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my opinion go so far as to amount to “an incitement to murder, 
or to any offence under the Explosives Act, or to any act of 
violence.” There must be something more direct and specific 
than what is to be found in this allegorical poem. 

Xo doubt, the poem falls within the provisions of section 
124 A, and if the Legislature had enacted that printing* presses 
used for the production of seditious literature might be for- 
feited, the order of forfeiture would have been most properly 
made ; but the law as enacted gives very limited powers of for- 
feiture, and only enables presses to be forfeited where they 
are used for the printing of newspapers which contain an in- 
citement to particular crimes, or to a particular class of crimes. 

In my view such an incitement of this nature is not to be 
found in the poem in question. In my opinion, therefore, the 
appeal should be allowed, and the order for forfeiture set aside. 

Teunon J. In this appeal I have had the advantage of 
reading the judgment just delivered by my learned brother, 
and, as on the first and second points taken in the appeal, I 
am in entire agreement with him, it is needless to add any- 
thing to what he has said on that part of the case. 

The third contention urged on behalf of the appellant is 
that the article on which the' Magistrate’s order of forfeiture 
is based contains no incitement to murder or to any act of 
violence within the meaning of section 3 of Act VII of 1908. 

The portion of that section material to the question before 
us runs thus : — “In cases where a Magistrate is of opinion that 
a newspaper contains any incitement to murder or to any 
offence under the Explosive Substances Act, 1908, or to any 
act of violence,” such Magistrate may make an order in the 
terms of the section. Obviously this section does not extend to 
many writings which would fall within the scope of section 
124 A of Ihe Indian Penal Code as tending to excite feedings 
of enmity and contempt towards the King or towards Govern- 
ment as by law established, but in construing the section it 
is to be borne in mind that it is to be read with the General 
Clauses Act (X of 1897), which in section 13 provides, inter 
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//LV?, Hi ill words in Hie singular shall include, the plural and 
vice vena . 

Now the article under consideration is an allegorical poem 
entitled “Come Mother, Queen of the village’ 5 which appeared 
in the Assar number of the Fall ichi fra newspaper. The in- 
terpretation to be placed upon the poem has been the subject 
of full discussion before us both in this appeal and also in the 
appeal of the editor of the newspaper, one Ridhu Bhusan Best*, 
against his conviction under section 124 A of the Indian Penal 
Lode in respect of the same poem. At the instance of the 
parties the two appeals were heard at one and the same time, 
and, for the reasons set out in our judgment in the appeal of 
the editor, we have come to the conclusion that the poem is an 
allegorical representation of India under British rule, and 
that in his references to the “crown,” “the golden seat,” 
“flames of fire,” “weapons,” “destruction of Hie power of 
the demons” and “oblations of blood” the writer desires to 
glorify a rising against the dominant power, and calls upon 
his countrymen, who are represented as at present steeped in 
cowardice, to arise and destroy those in whose hands the 
power now is by force and bloodshed. In other words, in my 
opinion, the poem in effect excites to armed rebellion and 
mutiny and, therefore, contains incitement to all the many 
acts of violence that necessarily accompany an ail erupt by 
force of arms to overthrow a strong established Government. 
"Further, the writer, in fact, exhorts his readers to shed the 
blood of the present rulers of India, and of all who may seek 
to oppose them in their endeavour by use of force to substitute 
an Indian for the existing British Government. 

With all deference to the opinion of my learned brother, 
the law does not, in my opinion, require anything more specific 
than this, and to hold that the incitement must be a direct in- 
citement to some more defined, or some isolated act of violence, 
is in my opinion to limit the .scope of the section and the 
usefulness of the Act in a manner not warranted by tbe lang- 
uage used. I should, therefore, dismiss this appeal. 
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Owing to this difference of opinion between their Lord- 
ships, the case was referred, under s. 429 of the Criminal Pro- 
cedure Code, by his Lordship the Chief Justice to Mr. Justice 
Mookerjee. 
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Baba Narendra Kumar Base and Baba Sachindra Prasad 
Bose, for the Appellant. 

The Deputy Legal Remembrancer (Mr. On*), and Baba 
Atulya Char an Bose , for the Crown. 


Mookkiwee J. This is an appeal under section 5 of the 
Newspapers (Incitement to Offences) Act of 1908, against an 
order absolute for forfeiture made under section 8, sub-section 
(J) of that Act. The appeal was heard in the first instance by 
my learned brothers Harington and Teunon, who have differed 
in opinion. My learned brother Harington is of opinion that 
the order for forfeiture must be set aside, while my learned 
brother Teunon is of opinion that the order for forfeiture should 
be maintained. The case has, therefore, been laid before me 
under section 429 of the Criminal Procedure Code read with 
section 9 of Act VII of 1908. 

The circumstances under which the order absolute for 
forfeiture was made by the Court below are set out in the opin- 
ions recorded by my learned brothers, and need not be recapi- 
tulated at full length. It is sufficient to state that the order 
has been made on the ground that the Palliehitra is a ^news- 
paper” within the meaning of the Newspapers (Incitement 
to Offences) Act of 1908, and that in the issue of it for Assar 
181 6 was published a poem (i Esho rna palli rani” [ sjj 

vkidk contains an incitement to murder or to an offence 
under the Explosive Substances Act, 1908, or an act of violence. 
The legality of the order of forfeiture has been questioned 
before me upon three grounds, namely, first, that the Palli- 
chitra is now a “newspaper” within the meaning of the News- 
papers (Incitements to Offences) Act, 1908 ; secondly , that the 
poem has not been duly proved; and, thirdly , that it does not 
contain any incitement to the crimes mentioned in section 8 
sub section (1) of Act VII of 1908. 
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1919 In so far as the first of these points is concerned, my 

But at learned brothers Harington and Teunon have held in concur- 

^Mitba* renee with the Original Court that the Pal Uth Hr a is a 4 'news - 
Emperor l ,a l >er ’ vvlihin the meaning of the Act, After anxious consi- 

deration of the matter, I am constrained to adopt the view that 

the Pallicfiitra is not a 4 4 newspaper ‘ 5 within Hie meaning of 
the Act. Before I deal with (lie question, however, it is desir- 
able to point out that the matter is open to discussion upon 
this reference under section 429 of the Criminal Procedure 
Code. That section provides that when the Judges composing 
the Court of Appeal are equally divided in opinion, the case 
with their opinion thereon shall he laid before another Judge 
• of the same Court, and such Judge after such hearing, if any, 
as he thinks fit, shall deliver his opinion, and the judgment or 
order shall follow §ucli opinion. Two points are worthy of 
note in connection with this section : first, that what is laid 
before another Judge is the “case/’ and, secondly , that the 
judgment or order follows the opinion delivered by such Judge. 
I am not now concerned with the question of the trial of two 
prisoners with regard to one of whom the Judges composing 
the Court of Appeal may be agreed in their opinion, while as 
regards the other the Judges may be equally divided in opin- 
ion. In such a contingency it is quite possible to maintain 
the view that, upon a reasonable interpretation of the term 
“ease,” what has to be laid before another Judge is the case 
of the prisoner as to whom the Judges are equally divided in 
opinion. I am now concerned only with the contingency in 
which the Judges of the Court of Appeal are equally divided 
in opinion upon the question of the guilt of one accused person, 
though upon certain aspects of the case they may be agreed 
in their view. In such a contingency, what is laid before an- 
other Judge, is, not the point or points upon which the J udges 
are equally divided in opinion, but the “case.” This obviously 
means that, so far as the particular accused is concerned, the 
whole case is laid before the third Judge, and it is his. duty to 
consider all the points involved, before he delivers his opinion 
upon the case. The judgment or order follows such opinion 
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which need not necessarily be the opinion of the majority of 

the three Judges ; for instance, at the original hearing of the Saiiat 
° Chandra 

appeal, one Judge may consider the prisoner not guilty, an- Mitra 

other Judge may consider him guilty under one section of the Emperor. 
Indian Penal Code, and liable- to be punished in a certain way ; Mo ^^ JEE 
the third Judge may find him guilty under a different section J. 
and pass such sentence as lie thinks fit. It is this last opinion 
which prevails, subject to the provisions of section 377 of the 
Criminal Procedure Code in the case of confirmation of sen- 
tences of death. The question, therefore, whether the Palli - 
chit r a is or ns not a ‘ ‘newspaper’ ? within the meaning of the 
Act, is one of the matters which I am bound to take into con- 
sideration. Now the term “newspaper” 'is defined in section 
2, sub-section (1), clause (b) of Act VII of 1908, to mean “any 
periodical work containing public news or comments on public 
news." This definition, therefore, involves two elements, one 
of time of publication, the other of subject-matter; in other 
words, the term “newspaper,” as defined in the Act, involves 
the idea of periodicity, as also the fact that what is contained 
in the paper is public news or comment thereon. The defini- 
tion, in my opinion, ought to be read as whole, and in order 
to determine the true character of a publication and to enable 
us to answer whether it is a “newspaper” within the meaning of 
the Act or not, we must ascertain whether the work is periodi- 
cally published arid contains public news or comments thereon, 
it is not enough to take a single number and to pick out an 
isolated sentence or paragraph therein which may, by stretch 
of language, be interpreted to contain public news or com* 
meat thereon. In some cases, the character of a paper may 
be so manifest as to make it incontestable that it periodically 
publishes public news or comments thereon, and is consequent- 
ly a “newspaper” within the meaning of the Act. The case be- 
fore me is, however, of an entirely different description. The 
Pallichitra is obviously a monthly magazine and critical 
review, but it is sought to he brought within the definition of 
“newspaper” because, in one particular issue of it, sentences or 
paragraphs are to he found, which may by some stretch of 
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language be deemed to contain news. In my opinion, when 
Sakat it was disputed that the Pallichitra was not a “newspaper,”. 

^Mitea A 0 )e prosecution ouglit to have established its alleged character 
Fmffhou by P ro °f °i ^ le contents of more than one issue of the paper. 

Iu other words, to bring a case under sub-section (1) of see- 

Mooivlkjel o 0 £ ^ c f YXJ 0 f 1908, the character of the offending 

paper, as a “newspaper,” lias to be first established, and this 
obviously may not always be possible by production and proof 
of the contents of one issue only. It is conceivable that the 
matter complained of may be contained in an issue of what is 
unquestionably a “newspaper” (that is, which periodically pub- 
lishes news or comments on news.),. though that particular issue 
may not contain any item of news: the converse case is equally 
possible in which objectionable matter is contained in what 
is obviously not a “newspaper” and the mere fact that in that 
particular issue an isolated sentence or paragraph may be 
found which may he interpreted to contain public news or com- 
ments thereon does not make the publication a “newspaper.” 
I feel no doubt whatever upon the materials on the record that 
It is a misuse of language to say that the Pallivhitra is a 
“newspaper” within the meaning of Act VII of 1908. One 
might as well take an .issue of the “Nineteenth Century ” or 
the “Contemporary Review,” pick out a solitary passage or 
paragraph which may he interpreted to contain public news or 
comment thereon, and then maintain the position that the 
periodical is a “newspaper.” The case before me manifestly 
discloses an attempt to extend the operation of the provisions 
of the Act to cases of papers to which they were never intend- 
ed to be applied by the Legislature, in so far as such intention 
may be gathered from the language used in the statute. The 
first ground urged on behalf of the appellant must consequent- 
ly prevail. 

In so far as the second ground urged on behalf of the 
appellant is concerned, it may, in one sense, be treated as un- 
substantial as the point does not appear to have been taken 
when cause was shown against the conditional order. But 1 
may observe that the case does appear to have been conducted 
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in the Original Court with a certain amount of laxity, and the 
poem as also the paper were not regularly proved as they 
ought to have been. In cases of this description, it is essen- 
tial that the proceedings should he regularly conducted and 
the requirements of the law ought not to be ignored as idle 
forms. It is not necessary, however, to deal further with this 
aspect of the case, as the order of forfeiture must be set aside 
on other grounds. 

In so far as the third ground argued on behalf of the 
appellant is concerned, it raises the question whether the poem 
contains any incitement to murder or to an offence under the 
Explosive Substances Act, or to an act of violence. The poem 
has been translated by one of the officers of this Court as 
follows : 
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“ Come, Oh Mother Queen of the Village, the day is dra w- 
ing its full length to a close. Let the children rise up with 
bounding hearts, hearing thy great voice. I have sacrificed 
my life to take away the crown of victory from the enemy's 
brow, and decorate thee, thou Queen of Queens with it in the 
battle of life." “ Led by mistaken ideas, and tormented by 
passion, 1 did not perceive and could not feel at heart when 
(thy) golden seat disappeared.” 

“Now the charming calls come pervading all through 
Bharat (India), and in the new light I see thee at the entrance 
of the “Temple of Heart.” 

“Under the stamp of Asm* Is (Gods’ adversaries) feet there 
are no Pari, j at flowers in the Natulan Gardens, and in the garb 
of a beggar, Indram (the Queen of the Heavens) is sorely 
suffering in the inmost recess of her heart.” 

“ The Suras (Gods) who have conquered death, see all this 
before them, and like cowards shut up their eyes for hatred 
and shame. 0 Mother, 1 do mot know when for the swadesh 
the Gods will rise up in a body, and burning with rage as fierce 
as the world destroying fire kill the force of their adversaries, 
and relying on their own strength, and taking up their own 
arms, re-establish the throne of the Heavens by offering drink*? 
of blood to the manes.” 
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w k The six passions have, like the adversaries of Gods, 
come mastering over my heart and taken their seats at the 
(very) entrance to drown the Temple of Heart into the abyss 
of sin.” 

“But what fear has he whose mother is the giver of re- 
demption. For if she be enshrined at heart, all shackles with- 
draw.” 

“Allured by passions and repressed by mistaken ideas, 1 
so long* remained forgetful; and when, 0 Mother, you came 
and found (my) heart shut against tliee, you went away slight- 
ed. This stinging pain of bondage, more due to that sin, is 
burning* in my heart. Is it after seeing this that you are call- 
ing us to dispel the intoxicating influence of mistaken ideas 
(over the heart.)” 

“ Hearing thy calls and benedictions, and getting a new 
life, I have come with my heart to offer it as a sacrifice for 
your worship. I have brought my heart to install thee in it. 
So Mother, Queen of the Village, come and accept my heart 
for your seat, tinged as it is with blood.” 

There has been some discussion at the Bar as to the true 
meaning of the poem. On behalf of the appellant it has been 
contended, that it is an allegorical representation of the strug- 
gle between town life and country life ,* while on behalf of the 
Crown it has been urged that it is an allegorical representation 
of India under British rule. That the poem, interpreted liter- 
ally, makes no sense in many places is obvious to any reader 
of the original. I think it indisputable that it has a metapho- 
rical meaning, and that it is intended by an innuendo to de- 
scribe what the author deems to be the condition of India 
under British rule. But the question which I have now to 
consider is not whether it justifies a conviction under section 
I24A of the Indian Penal Code, but whether it contains an 
incitement to the offences mentioned in section 3, sub-section 
(L) of Act VII of 1908. I have carefully read the poem, and 
I am unable to hold that it contains any such incitement. The 
passage upon which reliance has been principally placed on 
behalf of the Crown is that in which the writer states that 
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lie does not know wlien the Gods will rise up in a body, and, 
burning' with rage as fierce as the world-destroying fire, kill 
the force of their adversaries and re-establish the throne of the 
heavens by offering drinks of blood to the manes. It may be 
assumed that this embodies a thinly veiled glorification of 
rebellion, and implies a desire on the part of the writer that 
there should he a successful rebellion. But this is clearly not 
sufficient to bring the case within sub-section (1) of section 3. 
I agree with my learned brother Harington that there must 
be something more direct and specific than what is to bo 
found in this allegorical poem to sustain an order absolute 
under the statute. The expression “ incitement ” clearly 
implies the idea of rousing to action, instigation or stimu- 
lation, and as the Act expressly states, the incitement must 
be to murder or to an offence under the Explosive Substances 
Act or to an act of violence. If the use of seditious language, 
sufficient to bring a case under section 124A of the Indian 
Penal Code, was equivalent to an incitement to the offences 
mentioned in section 3, subsection (1) of Act VII of 1908, 
the Legislature might appropriately have framed the section 
in very different terms. In my opinion, section 8, sub-sec- 
tion (1) as framed, confers very limited powers of forfeiture, 
and I agree with my learned brother Harington that it is 
applicable only to the cases of presses used for the printing of 
newspapers which contain incitements to the particular crimes 
or classes of crimes specifically mentioned in that section. 
The third ground urged on hehalf of the appellants must, 
therefore, prevail. 

The result is that, in concnrrence with my learned brother 
Harington, I hold that the appeal must be allowed and the 
order for forfeiture set aside. 

Appeal allowed . 
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Before Mr. Justice 1). Chatter jee and Mr. Justice Itichanlsoh. 

JOY CHANDRA SARKAR 

v. 

EMPEROR/ 

Sedition— Wholesale imputations of bribery against ministerial and police officers 
and of neglect on the part of Government to inquire into such abuses- -Attempt 
to promote enmity between different classes-- Inveighing against Hindus and 
Mahomedam alike— Penal Code (Act XLV of I860), P2&A and. 153 A — 
Convictions at one trial under ssJS^A and 153A of the Penal Code— Appeal to 
the High Court- Criminal Procedure Code (Act F of 1898) ss. 35(3), 1 { 0S 
prov, (c). 


A single expression that the people of Bengal are trodden under 
the feet of outsiders used incidentally in a newspaper article, other- 
wise innocuous, does not constitute the whole seditious. 

An article imputing wholesale bribery to the ministerial officers of 
the Law Courts and to the lower officers of the police force, and expres- 
sing grave doubts as to whether the Government ever inquire into such 
abuses, so much is it occupied with investigations of boycott, daeoity and 
sedition, published when sedition is rife and the minds of people excit- 
ed, may have the effect of creating a feeling that the Government is 
not doing its duty, and exceeds the limits of fair comment and is 
seditious, irrespective of the question of the truth of the allegations. 

Where the writer of an article inveighed both against the Babus 
and Meahs as professing brotherhood with the poor Mahomedan ryots 
and then robbing them, and referred to the alleged conduct of Chris- 
tian missionaries towards their converts, by way of illustration, with- 
out any deliberate attempt to excite one class against another, the 
conviction under s. 153A of the Penal Code was set aside as bad in 
law. 

Per Richardson J. If a particular article is charged as being 
seditious, on the ground that it says more than appears on tile face 
of it, it is the duty of the prosecution to show that it has, in fact, the 
guilty meaning or intent attributed to it. 

Semite : An appeal lies under ss. 35 (3) and 408, prov. (c), directly 
to the High Court from a conviction and separate sentences under 
ss. I24A and 153A of the Penal Code passed on the same trial. 

* Criminal Appeals, Nos. 009 of 1910 and 740A of 1910, against the 
order of J. McSwiney, OfFg. District Magistrate of Rangpur, dated 
May 26, 1910. 
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The appellant, who was the editor and proprietor of tiie 
Rang pur Bartabaha , a local newspaper, was tried, with Snren 
dra Prosad Laliiri, the declared printer and publisher of the 
.same, before Mr. J. McSwiney, Officiating District Magistrate 
of Rangpur, under ss. 124A and 153A of the Penal Code, and 
convicted thereunder, on 26th May 1910 and sentenced under 
each section, the first to five years 1 and one year 1 s rigorous im- 
prisonment, respectively, and the second to six months 1 rigorous 
imprisonment. The appeal from the conviction under s. 124A 
was filed in the High Court, and that from the conviction under 
s. 153A in the Court of the Sessions Judge of Rangpur, but the 
High Court transferred the latter to itself under s. 526 of the 
Criminal Procedure Code. 

The charges under ss. 124 A and 153 A of the Penal Code 
related to three articles entitled “ Pratikar 11 or redress of public 
grievances, “ Bijoya , 1? or the ceremonial farewell to the goddess 
Durga, and the “ Sipahir Katha ” or the talk of the sipahi, and 
published in the issues of the Bartabaha , dated the 10th Septem- 
ber, 12th and 26th November 1909, respectively. The Crown 
also filed six other articles or poems appearing in other issues of 
the same paper in September and October, to show its general 
tone, one of which was called “ An an da way ir A gam an” or the 
coming of the Blissful One. 

The article “BijoyaP was the rhapsody of a devout soul ad- 
dressed to Durga, and contained the following passage as tran- 
lated by Debendro Kumar Banner jee, the Head Translator to 
the Government of Eastern Bengal and Assam : — 

Mother, the reliever of sorrows, every year do yon appear for three 
days in. this crematorium of a city for the purpose of ensuring protec- 
tion to your children. It is difficult to ascertain, mother, how many 
Bengalees were killed by the pest you produced in the shape of a 
terrible cyclone when yon came down this year. It was to te^ach a 
lesson to your children that are destitute of knowledge, devotion and 
observance (of religious ceremonies), and weak and trodden under foot 
by the outsiders. What lesson of yours is this, mother ! 

The 4 4 Pratikar 15 w r as translated by the same as follow's : — 

Prayer for redress (of grievances) is made before the British Gov- 
ernment by lamentations, requests and supplications through news- 
papers. But, far from real redress, it is a matter of grave doubt 
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whether Government take any measures at all to find out the real 
truth. The Magistrate, the Commissioner, the translator, all of them 
read newspapers. Besides it is not a fact that at least one or two 
extraordinary scholars of the Police Department — scholars who seem 
to consider themselves as having eaten the salt of the Government — 
do not read them. How is it then that there turns up no redress? 
To this we shall reply that everybody from the British Raj down to a 
(menial) servant and chaukidar is worked to death in putting down 
three things, viz., sedition (treason), the checking of the purchase of 
belati articles, and daeoity. Consequently, (the) vigilance (exercised) 
in • any other matter happens to he very little. We know that one or 
two extraordinary scholars of the Police (Department), some Kotwal 
or Court (Sub-Inspector) Balm gather the sum and substance of a 
newspaper and read (it) to the Police Superintendent, (presumably) a 
great scholar; and, forthwith, permission is (sought) for the institu- 
tion of a suit, and instantly, too, preparations and earnestness are 
manifested of sweeping (the people of) the Province away by a flood 
of (the river of) sedition. 

Do what you like, we do not wish to speak a word about it. But 
how is it, oh, Government!, that resorting to your Courts of Justice 
means that you have to be propitiated with the present of court-fees. 
Redress, even though provided by law, is very difficult of attainment: 
it fails to give you the present. Let that too pass. Giving you that 
present means that the giver has to make presents to all your officers, 
such as the nazir and the like. You are constantly hearing of this pre- 
sent through the medium of newspapers, but have you remedied it ? 
Of course, you will say u we' can remedy it ” on the strength of the 
evidence alone, is not it? Wherefrom does the evidence in a t ase of 
sedition come? .... If anybody asks “why do you give unlawful 
(present of) money at all in .this way?” To this we shall reply: “ A 
man cannot have the power of deciding as to who is the best ojlia 
(exorcist) when tlie snake has (actually) bitten, .when in fear of 
snakes one must needs worship Manasa (the goddess of snakes). 
Hundreds of people are every day harassed into offering such money in 
every town: if the owner of a bullock cart does not offer any present 
at the feet of the sepoys, they will contemptuously ignore a thousand 
arguments, give him a. sound beating, and, lastly, impress him. The 
pretext, too, of having committed nuisance in roads and rivers is not 
inconsiderable. It enables the chaukidar who lias assumed the posi- 
tion of a salieb (European) to meet his bazar expenses. Untold are 
the kind of presents that have to be given by one who wants to have 
a document registered. If no remedy is available for all these matters, 
the Government had better make a rule that, whenever a Government 
sepoy is come across, some money must he paid to him as a tribute 
of respect to Government . We will give, destined as we are to only 
give. But say, once for all, how* much to whom is to he given, so 
that the Kelly may have its fill. It is sedition and daeoity alone, Gov- 
ernment, that you have taken notice of. Why is there no remedy for 




A 



VOL. XXXVIII] CALCUTTA SERIES. 

gambling, which, though prohibited by law, has been going on every- 
where. Thanks to these presents. Mention may be made of many 
such matters (but) what will be (gained) by (our) doing (so). How 
many thefts and how much bribery are going on in a prison, in a 
hospital, in a charitable dispensary. But who would take notice of 
them ? Who would remedy them ? . 

^ Our only prayer at present before the Government is that it will try 

not only to get itself informed of the above matters by holding a 
secret enquiry, but also to redress the same. On the other hand, our 
prayer before society is that persons despicable in the eye of reason 
and morality be adequately punished by excommunication, otherwise 
the country will be burnt to ashes by the lire of unrest and oppression. 

The English will laugh at your prayer of this kind. They will say 
that “ we are so worthless and mean that we are publishing (the acts 
of) immorality (of persons) of our race, and are holding up the same 
before the gaze of outsiders (foreigners).” But what else we can do? 
You (Europeans) are seated laying such a trap that we are forced to 
cast aside our pride and politeness, are at our wit’s end, fall into your 
snares and catch hold of your feet. You are the teachers, and we 

the disciples. Hence this our condition ” 

The following is the official translation of the “ Sipnhir 
Katha 

“ We shall tell a tale to-day, and relate a story of two .vcpoys, 
one a Hindu, and the other a Mahomedan. They are two sepoys of the 
Government and at the same time well-wishers of the country. .... 
They asked us many questions about the swadeshi, and we replied. 
But, instead of being pleased with our answers, they made refutations. 
We thought that when we had told them news of the Parliament , 
of his Excellency the Governor-General of India, of great mem of our 
country, when we told them who attacked His. Excellency, and who, 
made an attempt on the life of His Honour the Lieutenant-Governor, 
and, lastly, when we told them also of the nine Bengali virtuous men 
who had been deported, of Madan Lai Bhingra, Khudiram, Arabindo, 
Barm and others, too, we had told them satisfactorily, and we thought 
that we had much strengthened their determination in favour of 
swadeshi ; but, by Jove, we stood speechless when we heard what they 
said (in reply). We realised that all people were not willing to listen 

* 1° (empty) vociferation; that all our words were mistaken. 

“ Balm,” said the sepoy: “ most of you are thieves. You will serve 
under the Government, and fill your stomachs: how shall you then 
serve your country? Whenever we approach you for employment, 
you ask for money (as bribes). It is your habit to earn money by 
disreputable and unfair means, by making reason look like a fallacy, 
and fallacy a reason — if yon could only get it (money). .... 
We said: u Whatever difference” they may exist between us in our 
wordly or professional matters, you and we should stand shoulder to 
shoulder while serving the country forgetful of those differences. What- 
ever we Hindus and Mahomedans may be, we are brothers. Though 
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1910 we (Hindus and Mahomedans) observe widely different customs, should 
we, or can we, keep silent when someone comes forward to insult our 
Chandra mother— simply because we are Hindus and you are Mahomedans. 

S areas: Fie upon your life, fie upon your vow, and fie upon our relationship as 

Emperor ^ ro ^l iers if we suffer our mothers to shed tears in our presence over 

either insult or starvation or want.” “Quite so” said the sepoy. “ Fie 
upon your life and fie upon your works. You agitate and exult only 
in words, and say that a Mahomedan is your brother, but do you 
do so actually indeed? It is you that cause litigation in the country 
and absorb the money of the Mahomedans. It is you that are pleaders 
and mukhtears: it is you again that in going to rescue the poor Maho- 
medans from litigation throw ^them into the danger of Kumbhipaka (a 
hell, a caldron, in which oil is being constantly boiled, and into which 
attendants of death throw those persons alike who try to improve 

their own physique upon the flesh of other beings) 

Poor cultivators dispirited and starved for want of money are mak- 
ing piteous lamentations at your door. Do you ever glance at them? 
And if you show kindness at first, you take compound interest, bring 
ruin, upon them, break down their houses and at last build palaces in 
your own homestead.” The Hindu sepoy at a loss to find any other 
(plea) said “when we go to the Babus (Hindu gentlemen) for having 
a petition written, they demand a sum of eight annas at once. . . When 
we, poor servants, take any bribe (lit: two pice), you would at once send 
correspondence to a newspaper, bring it to the notice of the author- 
ities (saheb) and ruin us altogether. But when the Europeans (author- 
ities) take bribes by hundreds, you cannot have a word to say, . . .” 

We asked whether the Hindus alone were blamed in this respect. “ No,” 
they replied, “both the Babus and the Meahs (Maulvies) are. Almost all 
of the educated people have forgotten cultivation and the like, they 
shrink from labour and have taken to this means. Tf the English Gov- 
ernment ceased to exist, how would you pose as Babus or Meahs (en- 
lightened Hindus and Mahomedans), be you Hindus or Mahomedans. 
How' shall you take bribes? . . . ” “ How can we expect ever 

to be able to act in concert with you? We shall unite with 
you in a vow of patriotism only when you will look upon your- 
selves with those eyes with which you do upon ourselves. It is then 
the vow of sicadeshi will be fulfilled. Gentlemen may be ideal men, but 
what can a handful of Babus and Meahs (enlightened Hindus and Maho- 
medans) do, if they do not secure the loving co-operation of peasants 
like ourselves? You can do real work only when the Hindus and 
Mahomedans, high or low, will behave in reality like brothers, as you 
say they are brothers, otherwise you will play the role of the clergy- 
men who say 1 you were created by God, you are my brothers. Come 
brothers. Let us have faith in Jesus Christ and you will be happy.’ 
As soon as a Bengali is converted to Christianity, the saheb employs 
him in the kitchen or the garden on a monthly pay of Rs. 5, and soon 
after the old, long-cherished feeling of contempt for the dark-skinned 
fellows is roused for ever. Just as a Christian missionary can derive 
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no benefit from a Christian of this kind, so also gentlemen can derive 
no benefit from a person who has been turned swadeshi by sheer lec- 
tures.” After the sepoys delivered themselves of this speech, we learnt 
that they never used any but swadeshi articles. Instantly that we were 
delighted with this news we said: i( You are swadeshites then. Our 
interest being identical, it signifies little if we disagree in other 
matters.” At this the sepoys said: “Do you, then, want to be swa- 
deshites by using country-made cloths and sugar and killing a few 
(literally two) Englishmen?” “Don’t you want what is so necessary, 
viz., the strength of unity or any work that will be productive of 
real good to the country? This is what is known as the strength of 
union,” said we.. The sepoys now retorted in a tone of pride: “We 
do not want Babus to argue with you. Sleep (eye) peacefully with 
your swadeshi. . . .” From what we heard we realised that the 

two sepoys were true swadeshites , and that we were selfish and low- 
minded miscreants who practised hypocrisy under the pretence of 
furthering the cause of the country. . . 

Mr. P. Mitter , Mr. K. N. Chaudhri , Babu Bhucleh 
Chandra Roy Chaudhry and Balm Naresh Chandra Sen, for 
five appellant. 

Mr. Donof/h and Balm Atulya Chandra Bose , for: the 
Crown. 

Chatter jee J. These two” appeals arise out of a prose- 
cution of the prisoner under sections 124 A and 153 A of the 
Indian Penal Code. The appeal against that part of the con- 
viction which was under section 124A was filed in this Court, 
and the appeal regarding the conviction under section 153A 
was filed in the Sessions Court. We have called up the appeal 
regarding the conviction under section 153A from the Ses- 
sions Court for trial by this Court under section 526, and heard 
both the appeals. Under section 35 (3), if a person is con- 
victed of several offences at one trial, the aggregate sentences 
are to be deemed as one sentence for the purpose of appeal. 
As the prisoner was convicted under section 124 A and sen- 
tenced to two years 5 rigorous imprisonment under that section, 
and also under section 153 A and sentenced to one year’s 
rigorous imprisonment under that section, the aggregate sen- 
tence of three years should he considered as one sentence for 
the purpose of appeal, and as section 408, proviso (e), provides 
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that a person convicted under section 124 A has an appeal 
Joy direct to the High Court, it is a reasonable inference that the 
Saekar appeal against the single sentence of three years under both the 
Emperor, sections should lie to the High Court. It is, however, not 

necessary to decide this point in this case, as the appeals 

Chatter jee J 

J. were separately filed and they have been virtually unified. 

It appears from the judgment of the learned Magistrate 
that the prisoner was previously convicted under the same 
sections and underwent imprisonment for one year for the 
same. We have been unable to find the judgment in that 
case, and do not know enough of the circumstances to allow 
us to consider it in connection with the question of sentence. 

The prisoner was charged with the offence of sedition 
under section 124 A in respect of three articles published in 
the Rangjmr Bar tabaka, a local newspaper of the district of 
Rangpur. The articles are named: (i) “ Pratihar ” or redress 
(of grievances), (ii) “ Bijoya ” or the ceremonial send-off given 
to the goddess Durga on the fourth day of the Puja, (in) 
“Sipahir Katha ” or the talk of sipahis, being a report of an 
imaginary conversation between the writer and two sipahis. 

These articles were translated by the Government trans- 
lator of Eastern Bengal, and I have read and re-read the ori- 
ginals and the translations to see how far the latter presen i 
an honest and fair rendering of the sense of the former. I 
find that in some, at least, of the objectionable passages, the 
learned translator has overcharged or overcoloured. For in- 
stance, he translates hhair Mali, which is a well-known Per- 
sian word now adopted into the Bengalee language, as “eater 
of salty 5 although it means a “well-wisher” and nothing more. 
He explains in cross-examination that as a Sanskrit scholar he 
tries to derive every word from the Sanskrit, and therefore, 
he would derive this word from khwar = ashes=salt, and 

kkad — to eat. This is absurd and ridiculous, and any school- 
boy can tell him that. Then he translates pishaeha as “eater 
of raw flesh.” The origin of the word may be from the word 
phlntam , which derivation is only conjectural, but the word 
is never used in this its supposed etymological sense. Pro- 



221 


VOL. XXXVIII] CALCUTTA SERIES. 

lessor Macdonell, vi Oxford, gives the etymological meaning 
as “moving brilliantly, the will o’ the wisp,” and tlie mean- 
ing as a kind of “ demon/' If the object of a translation is to 
give the meaning in which a word is understood by the people 
who use the language as their mother-tongue, this translation 
of the word pishacha is simply absurd. The word “daughter” 
is said to be derived from a root meaning to “milk,” and ety- 
mologically would mean a “milker;” if in translating the sen- 
tence “Ram’s daughter said so,” one renders it into “Ram’s 
milker, said so,” he would convey a different meaning alto- 
gether from what was intended to be said. So in translating 
ripurtatana in the article “ Bijoya ” he renders it as “by the 
oppression of the enemy,” whereas in the context in which 
these words occur the meaning cannot but be “by the force 
of the passions ” ( 511 

translates this: “Mother, that 
end-in-itself religion of Bengal (a religion that seeks no 
means to an end) has now been ill at ease under the im- 
pulse of carnal desires.” This does not at all convey 
the sense of the sentence. is, duty for duty’s 

sake, doing good works, because they are good, without 
any desire for praise in this world or reward in a future 
existence. The "'translator has mistaken for <f,R aud 

translated it as “carnal desire,” whereas it is only “desire,” 
meaning “desire for the good of this world,” The word 
is evidently a misprint for but ^ ie learned translator 

has translated it as “ ill at ease ” as if the word were ftfrs 
No such word as f^'3 is possible in the Sanskrit or B< ngali 
language, and means “deformed, modified for the worse, 

degenerated.” If the sentence is capable of being translated, 
it means “ Mother, the old state of faith in which good works 
were done for their own sake, and not for securing a good 
name in this world or happiness in future, has now degener- 
ated by the intervention of desires for the goods of this 
world.” The word Chandiha is rendered both by Wilson and 
Macdonell as the goddess Durga, but the learned translator 
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renders it as “Fury," as if there were any analogy between the 
Furies of Greek mythology and our Chandika . This transla- 
tion appears to me to be almost perverse. The learned Magis- 
trate has very fairly admitted that some of these translations 
were incorrect. He cannot, however, be expected to under- 
stand the full sense of the Bengalee articles, and I have no 
doubt the mistranslations have to some extent influenced him 
against the prisoner. Going into details upon the three 
articles, I find there is absolutely nothing objectionable in the 
article <£ Bijoya It is the rhapsody of a devout heart on the 
termination of the religious festivities of the Durga Pujali. 
The goddess is invoked not to inflict calamities like the cyclone 
of October last on the country, but to come the next time in 
her world-fascinating Durga form, i.e., with the goddesses of 
wealth and learning, with the gods of protection and success 
surrounding her. It deplores the degeneration of faith and 
calls upon her to give them the power of uniting in her wor- 
ship without envy, malice or malevolence. The key to the 
seditious trend of the article is found in. the word 
as a description of the sons of Bengal; literally the words 
mean ‘‘trampled under the feet of others’ 5 : it really signifies a 
conquered nation, and the figure of speech used is immaterial. 
Heading the article even with the light of the comment of the 
learned Magistrate and the learned Counsel for the Crown, I 
am unable to consider that this article was an in citation to the 
people to unite for overturning the British Government and 
the article “ An and amoyir a gam an" does not throw -much 
adverse light. 


The same thing cannot, however, be said of the other two 
articles. Although the sense is considerably disfigured by 
the mistranslations, there is one idea clear as running through 
the two articles, that the Government does not care for ascer- 
taining the real truth about grievances which exist, especially 
about the administration of justice. The first article, the 
u PrahJcar, says that bribery in some form or other is rampant 
in the Courts of Justice, barring of course the judiciary who are 
beyond suspicion, and, therefore, poor. The writer, therefore. 
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prays that a secret Commission might be appointed by Govern- 1910 

ment for investigating the truth of the allegations, and asks Joy 

society to excommunicate such ignoble bribe-takers. The sting 
of the article, however, lies, according to the prosecution in the 

concluding statement, that “Englishmen will laugh at such a 

request (for a Commission to enquire into the bribery prevalent Chatterjel 
in courts, etc.), and say these people are so worthless that they 
expose the failings of their own countrymen to the scrutiny of 
others, 5 ’ but the writer says : “ You have laid such a trap 

that we must disregard all questions of dignity and honour, 
and fall into them; you are the teachers, we are the disciples . ' 1 
Literally read the word “ trap,” as applied to a judicial system 
is objectionable, but stripped of the figure of speech it means 
a “complicated system,” and the writer means that people 
cannot help giving bribes, because otherwise they would not 
have their work done at all or done promptly. This is the 
article “ P rati /car ” or redress of grievances. The learned Magis- 
trate has misunderstood the meaning of the sentence “the 
English will laugh, etc.” I do not see in this sentence read 
with its context any intention in the writer to excite feelings 
of hatred on the part of the Indian subjects of the Govern- 
ment towards its English subjects. 


The next article is the “ Sipahir Katha .” This article con- 
tains a severe diatribe against sicacleshi agitators of the lawyer 
class. The sepoy says: “You Baboos and Meahs, i.e ., edu- 
cated Hindus and Mahomedans, owe your existence as such to 
the British Government, in whose Courts you act as moila and 
take bribes, or as pleaders and muktears, in which capacity 
you foster litigation, and then suck the life blood of the poor 
cultivating class who fall into your clutches. Your, agitation 
for the HivadesM cause cannot attract the poor classes to the 
same. We cannot join your swadeshi cult so long as you do 
not look upon us in the same light in which you look upon 
yourselves. You call us brothers simply for making us join 
with you, but all the same you do not cease to treat us hate- 
fully whenever you can, just as the Christian missionaries, 
make converts by calling them brothers, and after conversion 
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1910 treat them with contempt. The learned Magistrate might 
Joy have accepted the defence theory that no mischief was meant, 
and that the sepoys only taunted the Baboos with their wrong 
Emperor me ^ods of serving the country by boycotting foreign goods, 
— ~ and murdering some officials, and recommended a real btother- 

Chatterjee j 100( j £ or g 00c ] 0 f the country . To my mind the article is in- 
tended to expose the so-called sioadeshi agitators, and con- 
demn not only their methods of boycott and terrorism, but also 
the insincerity of their professions of brotherhood to those 
whose blood in the shape of hard-earned money they are said 
to be sucking and feeding themselves fat upon. 

The commentary of the learned Magistrate upon the words 
“■ swadeshi desk ” is wholly erroneous, and this error is due to 
Iris not fully understanding the language and being without 
the aid of the translator, who said there was no sense in it. 
I wonder how the learned translator said so. The words are 

The hyphen mark after is not a hyphen connecting 

the words swadeshi ? 5 and “desk.” It is a dash meaning, 
“ that is to say,” i.e., “ swadeshi , that is to say, well-wishers 
of the country.” This is the most obvious reading of the sen- 
tence, and I wonder the learned translator was non-plussed. 

The sin, however, of these two articles is that they impute 
wholesale bribery to the ministerial officers of Courts and to the 
lower officers of the Police force, and express grave doubts as 
to whether Government ever enquire into the truth of the 
grievances, so much is it occupied with investigations of boy- 
cott, daeoity, and seditious matters. If these aspersions have 
the effect of bringing into hatred or contempt the established 
Government of the country, or serve to create feelings con- 
trary to affection to the Government, we need not stop to en- 
quire whether any part of them is true. To my mind these 
aspersions against the Government may have the effect of 
making people think that the Government is not doing its 
duty, and is not, therefore, a good Government. I think they 
go beyond fair comment, and, written at a time when the seeds 
of sedition are being sown broadcast and the minds of people 
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are under excitement, they cannot be taken to have been ac- 
tuated by honest and loyal motives. I think, therefore, that, 
under the circumstances of the case, the conviction of the pri- 
soner under section 124 A is right. The articles are, however, 
more or less “crazy,” and the sedition is only indirect: and 1 
think a sentence of six months rigorous imprisonment will 
serve the ends of justice. As regards his being the editor, all 
doubt is removed by his use of the editorial “'we” in respect of 
his last imprisonment. 

The offence under section 153 A is not so clear, as there 
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does not seem to he any deliberate attempt to incite one class 
against another. The sepoys inveigh both against Baba a 
and M cahs as robbing the poor Mahomedan ryots, and the re- 
ference to the missionaries is a foolish illustration not intended 


to create enmity between the missionaries and any other sub- 
jects of the King. The conviction under this section must, 
therefore, he set aside. This disposes of both the appeals by 
the prisoner. 


11 1 ch a n d son J. I have had the opportunity of reading 
my learned brother’s judgment, and concur with him 
generally in the conclusion at which he has arrived. 

In regard to the article “ Bijoya ,” the only word to which 
objection can fairly be made is “ para-padadalita ” (trodden 
under the feet of strangers), which, if intended to be so ap- 
plied, is not a just description of the condition of the people 
under the Crown. But in the context, in which it occurs, I 
agree that this one word is not sufficient to make the article 
seditious. No doubt references to demons, whether they be 
the allegorical demons of passion or the embodied demons of 
mythology, sometimes cover attacks of a political character. 
But if a particular article is charged as being seditious, on the 
ground that it says more than appears on the face of it, it is, 
of course, the duty of the prosecution to show that it has, 
in fact, the guilty meaning or intention attributed to it. In 
the present case the proof of any such intention appears to fall 
short. 
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-As to the two articles “ Pratikar ” and u & Upahir Kaiha ”■ I 
agree that the sweeping and unqualified character of the im- 
putations which they make against the administration of affairs 
in this country, leaves no doubt that they were intended to stir 
up feelings of disaffection towards the Government established 
by law, and that in respect of these two articles the conviction 
of the appellant under section 124A of the Penal Code should 
be affirmed. The conviction under section 153A certainly 
rests upon a much more slender foundation. I may add that, 
in considering these articles, I have fully accepted my learned 
brother’s authoritative opinion in regard to certain expres- 
sions, the meaning of which has been the subject of contro- 
versy. The District Magistrate did his best, on the evidence 
before him, fairly to appreciate the effect of the articles, and, 
in regard to two of the controverted expressions (Jchair khah 
and ripwr tarana ), he adopted the translation suggested on 
behalf of the defence, and now found to be correct. He may, 
however, have been led into taking a more serious view of the 
effect of the articles as a whole owing to some misconception 
as to the meaning of particular expressions used in them, other 
than the two above referred to. This is more especially true 
of the article Bijoya ” which, from its religious and impas- 
sioned character, is the most difficult of the three articles to 
interpret. But it is also true in respect of the words swadeshi- 
dcsh , which occur in the article entitled “ Sipahir Katha ” 
With these brief observations I accept the orders which 
my learned brother proposes to make on these appeals. 


E. H. M. 
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APPELLATE CKIMINAL. 


Before Mr. Justice I). Chatter jee and Mr. Justice Itichardson . 

SURENDRA PROSAD LAHIRI 

v. 

EMPEROR.* 


1910 
Sept. 8. 


Sedition --Liability of declared printer and publisher of a newspaper for seditious 
matter appearing therein— Absence during the period of the publication of the 
seditious articles —bona fldes not made out— Printing Presses and Newspapers 
Act ( XXV of 1867) s. 7. 

The declared printer and publisher of a newspaper containing 
seditious articles is responsible for them unless he makes out, on suffi- 
cient evidence, that he had in fact nothing to do with them. 

Where the editor of a newspaper was convicted and sentenced 
under s. 124 A of the Penal Code, and the accused made his declara- 
tion as printer and publisher thereafter, and continued so to act after 
the editor had resumed work on release from jail, and further allowed 
his name to appear as such, though he was absent from the town of 
publication of the paper when certain seditious, articles appeared therein, 
and engaged during the period in his own private business without taking 
any interest in the paper, it was held that he had not made out the 
bond fides of his absence, and was, therefore, legally responsible for the 
articles. 


The appellant was the declared printer and publisher of 
the i 6 Rangpur Bartabaha,” having made his declaration under 
the Printing Presses and Newspapers Act (XXV of 1867) on 
the 16th June, 1908. It appeared that Joy Chandra Sarkar. 
the editor of the paper, was convicted under s. 124 A of the 
Penal Code and sentenced to one year’s imprisonment on the 
22nd December, 1907 ; after his release from jail, however, lie 
resumed his work as editor. The appellant left Rangpur 
on the 28th August, 1909, and returned on the 29th Novem- 
ber. During this period he was engaged in his own business 
as a photographer and general dealer elsewhere. He did not 

* Criminal Appeals, Nos. 497 and 746 B of 1910, against the order 
of J. MeSwiney, Offg. District Magistrate of Rangpur, dated Mav 26, 
1910. 
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1910 take *any interest in the paper, but his name still appeared 
Surendra therein as its printer and publisher. He was tried with the 
^Lahiei editor, Joy Clxandra, under ss. 124 A and 153A of the Penal 
„ v - Code in respect of the same articles, under, the circumstances 
mentioned above* and was convicted and sentenced, on the 
26th May, 1910, to six months’ rigorous imprisonment under 
each section. He filed an appeal from his conviction under the 
former section in the High Court, and his appeal to the Ses- 
sions Judge of Eangpur, in respect of the conviction under the 
latter section, was similarly transferred to the High Court. 

Mr. P. Hitter, Mr. K. N. Chaudlmri, Balm Bhudcb 
C hinder Boy Chowdhry and Balm Naresh CJmnder Sen, for the 
appellant. 

Mr. DonogJi and Bobu Atulya Char an Bose, for the Crown. 

Chatteiuice and Richardson JJ. The prisoner was the 
declared printer of the (t Rang par Bartabaha ,” and he has been 
convicted of offences under sections 124A and 153 A of the In- 
dian Penal Code in respect of the same articles Pratihar , BP 
joy a and Sipahir Katha, in respect of which the editor, Joy 
Chandra Sarkar, has been convicted. We have held in the ap- 
peal of Joy Chandra (1), that the article Bijoya is harmless, 
or at all events not seditious, but that the articles Pratihar 
and Sijmhir Katha are seditious in the sense of containing 
wholesale denunciations of the administration of Justice in 
India. The prisoner being the declared printer would be res- 
ponsible for the said articles Unless he can make out, on suffi- 
cient evidence, that he had in fact nothing to do with them. 
The Pratihar appeared on the 10th of September, 1909, and 
the Sipahir Katha on the 26th of November, 1909. The 
learned Magistrate finds on the evidence that he was absent 
from Eangpur on these days, and it is argued that the know- 
ledge of these articles must, therefore, be brought home to 
him before lie can be convicted. It appears, however, that 


* See ante, p. 214. 
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Joy Chandra went to jail on the 22nd December, 1907, and the 
prisoner gave his declaration on the 16th June, 1908. Joy Suhendiu 
Chandra came out of jail on the 22nd December, 1908, and Lahhu 
evidently resumed his work. The prisoner left Rangpur on Emp ^ or 
the 28th August, 1909, and the Pratikar appeared thirteen 
days after. The prisoner came back to Rangpur on the 29th 
November, 1909, and the Sipahir Katha appeared only three 
days before. If appears that he did not take any interest in 
the paper, and was occupied in his own business as a photo- 
grapher and general dealer. But he allowed his name to re- 
main on the record as the printer, and we think he has not 
made out the bond fides of his absence from Rangpur. He is, 
therefore, legally guilty under section 124 A, and we confirm 
the conviction. In consideration, however, of his expressed 
intention to sever his connection with the paper we reduce 
his sentence to what he has already suffered. We think the 
conviction and sentence under section 153A ought to be set 
aside. This disposes of both the appeals and the prisoner will 
be released at once. 


E. IT. M. 
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CIVIL RULE. 

Before Mr. Justice Mookerjee and Mr. Justice Sharfuddin. 

BRITISH INDIA STEAM NAVIGATION CO. 

Sept. 8. v. 

SECRETARY OF STATE FOR INDIA.* 

Land Acquisition — Jurisdiction of High Court to review aiojrd of Land Acquisi- 
tion Collector — Collector acting under s. 11, if a “ Court" and subordinate to 
the High Court — Land Acquisition Judge , powers of - Discovery — Interlocutory 
orders— High Gourds powers to interfere with interlocutory orders — Land 
Acquisition Act (I of 1891+), ss. 9 , 10, 11, IS, 20, 21, 50, 58 — High Court's Act 
of 1S61 , 8. 15— Civil Procedure Code (V of 1908), s. 115, o. xi. r. 12. 

The High Court has no jurisdiction to review an order made by 
the Collector under s. 11 of the Land Acquisition Act as the Collec- 
tor acting under that section is not a Court, but only an agent of the 
Government. 

Durga Has llukhit v. Queen-Empress (1), Ezra v. Secretary of State 

(2) referred to. 

The Administrator-General of Bengal v. The 'Land Acquisition Col- 
lector (3), Lekhraj Bam v. Hebi Per shad (4), Abdool AH v. Verner (5), 
Luchmeswar Singh v. The Chairman of the Harbhanga Municipality (6) 
distinguished. 

Civil courts are not powerless to afford relief to a person aggrieved 
by proceedings taken in nominal compliance with statutory provisions. 
Rameswar Singh v. Secretary of State for India (7) referred to. 

It is, however, doubtful how far and in what precise mode such 
relief can be claimed by the Secretary of State or a Corporation for 
whose benefit proceedings have been taken by the Government under the 
Land Acquisition Act. The expression “any person interested 5 5 in s. 18 
does not include the Secretary of State. 

Attorney-General v. Great Western Railway Company (8) referred to. 
The Court of the Land Acquisition Judge is a court of special 
jurisdiction, the powers and duties of which are defined by statute, and 
it cannot be legitimately invited to exercise inherent powers and assume 
jurisdiction over matters not intended by the Legislature to be compre- 
hended within the scope of the enquiry before it. 

* Civil Rules, Nos. 3034 and 3035, 3518 and 3519 of 1910, against 
the orders of A. Goode ve, Laud Acquisition Judge of 24-Parganahs, dated 
June 30, 1910. 

(1) (1900) I. L. R. 27 Calc. 820. Co) (1874) 23 W. R. 73. 

(2) (1902) I. L. R. 30 Calc. 36; (6) (1890) I. L. R. 18 Calc. 99; 

(1905) I. L. R. 32 Calc. 605. L. R. 17 I. A. 90. 

(3) (1905) 12 C. W. N. 241. (7) (1907) 1. L. R, 34 Calc. 470. 

(4) (1908) 12 C. W. N. 678. (8) (1877) 4 Ch. Div. 735. 
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Shyam Ghunder Mardraj v. Secretary of State for India (1), 
Gajendm Sahu v. Secretary of State for India (2) distinguished. 

It was never contemplated by the statute to authorise the Land 
Acquisition Judge to review the award of the Collector, to cancel it 
or to remit it to him to be recast, modified or reduced. 

... The Court of the Land Acquisition Judge is restricted to an exami- 
nation of the question which has been referred by the Collector for 
decision under s. 18, and the scope of the enquiry cannot be enlarged 
at the instance of parties who have not obtained or cannot obtain any 
order of reference. 

Promotha Nath Mitra v. Bakhal Das Addy (3) followed. 

An order for discovery can be made in a case under the Land 
Acquisition Act, under o. xi, r. 12, Civil Procedure Code. 

Kishan Chanel v. Jagannath Prasad (4) referred to. 

When, however, the right to discovery in any form depends upon 
the determination of any issue or question in dispute in a matter, or 
it is desirable that some issue or question of law or fact or mixed 
question of law and fact in dispute should be determined first, the 
question of discovery may be reserved till after the issue or question 
has been determined. 

Whyte v. Ahrens (5) referred to. 

The High Court is not powerless to set matters right when an 
interlocutory order has been made without jurisdiction or under such 
circumstances as are likely to cause irreparable injury to one of the 
litigants. 

( robind Mohun Doss v. Kunja Behary Doss (6) referred to. 

Civil Rules. 

The special Land Acquisition Collector of 24-Parganahs 
had acquired certain properties at Garden Reach, belonging 
to the British India Steam Navigation Company and the Gar- 
den Reach Spinning and Manufacturing Company for the 
Commissioners for the Port of Calcutta The two aforesaid 
companies being dissatisfied with the award asked the Land 
Acquisition Collector to make a reference to the Civil Court 
on the ground that the award of the Collector was very much 
less than the proper value. The cases were accordingly re- 
ferred to the Special Land Acquisition Judge of 24-Parganahs, 
Mr. Gordon. Before the Special Land Acquisition Judge, two 
petitions were presented in each of the above cases by the 
Secretary of State, praying : (i), that the matter be remitted to 
the Collector with the direction that he do proceed according 

(1) (1908) I. L. R. 35 Calc. 525. (4) (1902) I. L. R. 25 All. 133. 

(2) (1908) 8 C. L. J. 39. (5) (1884) 26 Ch. D. 717. 

(3) (1910) 11 C. L. J. 420. (6) (1909) 10 C. L. J. 407. 
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to law in the matter of making ail offer or that his proceedings 
be quashed or that his proceedings be otherwise dealt with 
according to law, so that the offer made by him as aforesaid 
be set aside, recast, modified or reduced, and (ii) for full dis- 
covery, to answer fairly and to test properly the case of the 
claimants. The learned Land Acquisition Judge held that he 
had no power to remit the award to the Collector and that he 
could not reduce the total amount of the award, but he held 
that if it was proved by the evidence before him that the Land 
Acquisition Collector had exceeded the authority given to 
him under the Act, the Judge had power to set aside that por- 
tion of his award which related to such sums on the ground 
that it was illegal and void. The Judge also granted the 
prayer for full discovery. 

Against the above orders of the Judge, the claimants 
moved the High Court on the ground that the Judge had erred 
in holding — (i), that if the Collector had exceeded his autho- 
rity and paid away sums which he was not competent to award, 
he (viz., the Judge) had power to set aside that portion of the 
award; and (ii) that the prayer for discovery ought not to 
have been granted. Two Rules were issued against the Secre- 
tary of State on the above application. 

In answer to the two petitions of the two claimant-com- 
panies in this Court the Secretary of State filed two petitions 
stating : (i) that the Judge had erred in holding that he had no 
power to remit the award to the Collector; and (ii) that the 
High Court had ample power to remit the same to the Collector 
for reconsideration, in case it was held that the Judge had no 
jurisdiction to remit the award to the Collector. Two other 
Pules were issued against the two claimant companies on the 
aforesaid petitions. 

All the four Rules were heard together. 

Mr. Knight (with him Mr. St. John Stephen , Mr. J. G. 
Bagrani , Balm Ram Ohara, n Mitra and Balm Joy Go pal 
Ghosh ), for the Secretary of State in Rule Nos. 3518 and 3519 
obtained by the Secretary of State. The order for discovery 
was made as a matter of course and for the ends of justice. 



VOL: XXXVIII] CALCUTTA SERIES. 


233 


Are we entitled to see the memorandum of association of the 
B. I. S. H. Co. or not? Have they the power to carry on all 
the business they are doing? We are not acquainted with the 
documents produced by the B. I. S. X. Co., as that was. not 
a judicial proceeding. Land Acquisition proceedings may lie 
viewed in the light of a statutory arbitration. The Collector 
is only an executive person. We have a right to ask for all 
information. The question of discovery being wholly in the 
discretion of the Court, an application under s. 115 is futile. 
It is also for the opposite party to come under s. 15 of the 
Charter, where there is no appeal. 

This was an interlocutory order : Harsaran Singh v. 
Muhammad Baza (1). The following cases were also cited — 
Chattar Singh v. Lekhraj Singh (2), Mahabir Prasad v. Bas- 
deo Singh (3), In re H. II. the Nizam of Hyderabad (4), Mo ti- 
led Kashibhai v. Nana (5), Dhapi v. Ram Per shad (8), on the 
point of interlocutory order and High Court’s jurisdiction to 
interfere under s. 115, C. P. C. The Court of the Land Acqui- 
sition Collector is not subordinate to the High Court. The 
Court is a court of special jurisdiction; it is a creature of the 
statute. The Judge dealing with these cases is appointed by 
special notification. Under s. 3, sub-section (3) of the Land 
Acquisition Act, Mr. Goodeve is a special judge. He is not a 
District Court. For the High Court to have jurisdiction to 
interfere, the Court of the Land Acquisition Collector must be 
subordinate to the High Court : see s. 54 of the Land Acquisi- 
tion Act and s. 105 C. P. C., o. XI, rr. 12, 21, and o. XLIII, 
r. 1, cl. (f) ; Amir II assart Khan v. Sheo Bahsh Singh (7). The 
site of the bridge was never acquired in these proceedings. 
We cannot move a single stone out of it. Has the Secretary 
of State got no remedy? See Dlmnput Singh v. Tndur 
Ch under Doogur (8), Doorga Soonduree Delia v. Kashee Kant 
Chuckerhutfy (9), Kureetn Shaikh v. Mokhoda Soonduree 

(1) (1881) I. L. R. 4 All. 91. (5) (1892) I. L. R 18 Bom. 35. 

(2) 1883) I. L. R. 5 411. 293. (6) (1887) I. L. R. 14 Calc. 768. 

(3) (1884) T. L. R. 6 All. 234. (7) (1884) T. L. R. 11 Calc. 6. 

(4) (1886) I. L. R. 9 Mad. 256. (8) (1870) 13 W. R. 121. 

(9) (1870) 14 W. R. 212. 
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Dassee (1), on the legality of this Court’s interference under 
section 15 of the Charter. 

Even if this Court could interfere, it should not in such 
cases. 

Dr. Rash Behary Ghose (with him Babu Surendra Nath 
Ray and Babu Satyendra Nath Ray) 9 shewing cause. It is not 
on the basis of our earnings in the coal business that we base 
our claim. See Bhandi Singh v. Ramadhin Rai (2), Roghu- 
nath Das v. Collector of Dacca (3), Ezra v. Secretary of State 

(4), Ezra v. Secretary of State for Indiaib ), In re Merwanp > 
Muneherji Gama (6), Abu Bahar v. Peary Mohan Maker jee (7), 
Gobinda Kumar Roy Chowdhury v. Debendra Kumar Roy 
Chowdkury (8), Mohammad Safi v. Har an Chandra Mak- 
er jee (9), Prabal Chandra Mukherjee v. Raja Peary M ohm 
Mukherjee (10), Promoth a Nath Mitra v. Rakhal Das Addy 
(11), Syud Abdool Ali v. Verner (12), Irndad AH Khan v. The 
Collector of Farakahad (13), The Crown Brewery , Mussoorie 
v. The Collector of Delira Dun (14), Bahujan v. The Secretary 
of State for India (15), Shy am C hinder Mar drag v. Secretary 
of State for India (16), Gajendra Sahu v. The Secretary of 
State for India (17), The Municipal Corporation of Palm a 
v. Jogendra Narain Raikut (18). 

Mr. Goodeve had no authority to pass orders for dis- 
covery, etc. If that order was without jurisdiction, that is 
enough to entitle the High Court to interfere. 

Mr. Knight , in reply. The cases cited by Dr. Ghose are 
all distinguishable, as in all those cases the proceedings were 
regular. The Collector instead of governing himself by the 
Act has acquired not only the Bracebridge Hall, but a high- 
way, a foreshore and chattels. The properties acquired are 

(1) (1875) 23 W. R. 268. (9) (1908) 12 C. W. N. 985. 

(2) (1905) 2 C. L. J. 359. (10) (1908) 12 C. W. N. 987. 

(3) (1910) 11 C. L. J. 612. (11) (1910) 11 C. L. J. 420. 

(4) (1902) I. L. R. 30 Calc. 36, 85. (12) (1874) 23 W. R. 73. 

(5) (1905) I.L.R. 32 Cale.605,628 ; (13) (1885) I. L. R. 7 All. 817. 

L. R. 32 I. A. 93. (14) (1897) I. L. R. 19 AIL 339. 

(6) (1907) 9 Bom. L. R. 1232, (15) (1896) 4 C. L. J. 256. 

1238 * (16) (1908) I. L. R. 35 Calc. 525. 

(7) (1907) I. L. R. 34 Calc. 451. (17) (1908) 8 C. L. J. 39. 

(8) (1907) 12 C. W, N. 98, (18) (1908) 13 C. W. N. 116, 
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, , lyiU 

quite outside tlie limit of things that can be acquired 

by him. Crown property is acquired without any notice ^ IT g!? A 

the Crown. Navigation 

It is a reference outside the Act: LeMiraj Ram v f 
v. Deli Pershad (1), Syud Aldool Ali v. Verner (2), The S ®° R f™ R B Y 
Administrator-General of Bengal v. The Land Acquisition Col - fob India. 
lector (3). This Court can help us if wrong has been done. 

If the Collector has gone outside the Act, the whole 
award is bad: see section 26, Land Acquisition Act. An Ap- 
peal Court can only decide on the points stated by the Col- 
lector— 1st, as to area ; 2nd, as to amount of compensation ; and 
3rd, as to apportionment. Any Land Acquisition Judge is 
at liberty to reconsider any of the three items : see sections 
12 to 18, The award is always treated as an indivisible whole. 

Being embarassed and misled, the Collector has misconceived 
the value of the land: see section 20. The compensation is 
always a total sum and can neither be subdivided nor distribut- 
ed. It must either be acquitted in toto or questioned in toto. 

Upon this case depends the possibility of carrying out 
large works of improvement. What would be a reasonable 
compensation? If there had been an ouster and if the com- 
panies had filed a suit, they would have got back the land and 
some damages for use and occupation. The jetty was wholly 
unauthorised and an unwarrantable trespass from the day it was 
built. They are mere licensees, and not for value either. The 


license can therefore be determined at any moment. They 
said the jetty even was a freehold in perpetuity and you could 
assess it at thirty years. The Collector lias paid for the land 
and the jetty at an exorbitant rate. 

[7>r. Ghose. He has only paid at the market value. The 
Secretary of State threw away several opportunities of con- 
troverting the award. My friend cannot go into facts in the 
nature of a demurer.} 

« ® ee Young $ Co. v. The Mayor and Corporation of Royal 
Leamington Spa (4), as regards solemnities and formalities 


m (ISOS') 12 0. W. N. 678 
(2) (1874) 23 W. R. 73. 


(3) (1905) 12 C. W. N. 241. 

(4) (1883) 8 App. Cas. 517. 



17 
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1910 necessary. The jetty is resting* upon piles which is built upon 
British the foreshore of the river. Where, however, is the sanction? 
I yAvifmoN The Lieutenant-Governor even cannot grant the same: John 
j)oe v. E. I, Company (1), Walji Karim ji v. Jaganath Freni ji 
Secretary (2), Secretary of State for India v. Kadirihutti (3), Bagram 
for India, v. The Collector of Bhullooa (4), Satcowri Ghosh Mondal v. 
Secret ary of State, (5). 

The Port Commissioners have acquired dynamos and rail- 
way lines. How could they? See section 50 of Act III (B.C.) 
of 1890. 

[ Mocker jee J. What would have been your position if 
Mr. Duval had awarded only a lump sum of 14 lacs without 
giving the items?] 

He is bound to give the particulars. He was not bound 
to allocate. He has gone outside the Act. See Cripps on 
Compensation, 5th Ed. Ch. XIV, p. 322, and In re Bare Valley 
Bailway Company (6). See also as to right to sue on new con- 
dition of things : Shama P nr shad Roy Chmcdery v. Hurro 
Purshad Roy Chowdevy (7), Jogesh C hinder Butt v. Kali 
Churn Butt (8), Jugdeo N a, rain Singh v. Raja Singh (9). 

On the question of discovery, see Morrice v. Swahy (10), 
Mur tens v. II nigh (11), The Oompagnie Fin an note it Com ■- 
mereiale du Pacifique v. The Peruvian Guano Company (1.2), 
Marriott v. Chamberlain (13). 

On the High Court’s power to interfere, see In the matter 
of the Petition of Rajhis sen Singh (14), In the matter of the 
Petition of Gobind Koomar Chowdry (15). 

Dr. Ghose, in reply. Under the Charter Act, this Court 
cannot go into matters over which it has Appellate Jurisdic- 
tion. The case of the Administrator-General of Bengal v. The 

(1) (1856) 6 M. I. A. 267. (9) (1888) I. L. R. 15 Calc. 656. 

(2) (1877) I. L. R. 2 Bom. 84, 90. (10) (1810) 2 Beav. 499 ; 

(3) (1890) I. L. E. 18 Mad. 369. 48 E. R. 1275. 

(4) (1864) W. E. Gap. So. 243. (11) (1863) 3 Be Gex. A ,T. 528; 

(5) (1894) I. L. R, 22 Calc. 252. 46. E. R. 741. 

(6) (1868) L. E. 6 Eq. 429, 435. (12) (1882) 11 Q. B.D. 55. 

(7) (1865) 10 M. I. A. 203. (13) (1886) 17 Q. B. B. 154. 

(8) (1877) T. L. E. 3 Calc. 30, 38. (14) (1866) B. L. E. F. B. 605. 

(15) (1867) B. L. R, F. B. 714. 
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Land Acquisition Collector (1), is of a doubtful character. la 

no sense is the Collector subject to tbe Appellate Jurisdiction British^ 

of the High Court. The award on its face does not show ex- Navigation 

cess of jurisdicion: see Hudson on Compensation, Vol II* p. ^°' 

1521; section 129 of the old Civil Procedure Code and Secretary 

of State 

o. XXXI, r. 12 of the Judicature Act (Annual Practice, 1910, it or India. 
j} 443) ; see also Benhoic v. Low (2), Downing v. Falmouth 
United Sewerage Board (3), Gohinda Mohan Das y. Kunja 
Beh'ary Dass (4), In the matter of Amarendra Nath Chatter jeer . 

Kally Kissen Tagore (5), and Lyell y. Kennedy (6). 

Even if the award had been from a judiciary, this Court 
could not have interfered under the Charter. Under the Judi- 


cature Act, there is an appeal against an order granting dis- 
covery of documents : see Annual Practice, 1910, p. 437. Order 
XI, C. P. C. does not apply to Land Acquisition proceedings 
It was never the practice under the old Acquisition Acts to 
order discovery. Xor can it he made under the present Act 
(English cases cited on the practice), 

What is referred to the Land Acquisition Judge is the 
objection of the claimant: Abu B altar v. Peary Mohan Muk 
erjee (7). The only part to he dealt with by the Judge is the 
pari; objected to by the claimant. 

Mr. Bac/ram, in reply, referred to Ezra v. Secretary of 
State for India (8), Hampden v. Wallis (9), The Bombay 
Tramway Company v. The Municipal Corporation of the City 
of Bombay (10). 

Mr. Knight , shewing cause in Rules Xos. 3034 and 3035. 
Whatever the loss may be, the loss is not really of the Com- 
panies. For the first time an admission is made here that the 
Company is willing to give a limited discovery. But they have 
made no affidavits to show exactly what they are prepared to 
do: see Annual Practice, 1910, Vol. I., p. 445. 


(X) (1905) 12 C. W. N. 241, 

(2) (1880) 16 Oh. D. 93. 

(3) (1887) 37 Cli. D. 234. 

(4) (1909) 14 O. W. N. 147. 

(5) (1897) 2 C. W. N. 17. 


(6) (1883) 8 App. Gas. 217. 

(7) (1907) I. L. R. 34 Calc. 451. 

(8) (1905) I. L. R. 32 Calc. 605 : 


L. R. 32 I. A. 93. 
(9) (1884) 27 Ch. D. 251, 
(10) (1904) I. L. R. 28 Bom, 502. 
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Dr. Ghose , in reply. The Collector's award is not under 

British the Land Acquisition Act : 0 mat ul Medhi v. Kulsum (1). 
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Mookerjee and Sharfuddin JJ. These four Rules are 
directed against two orders of the same description made hy 
the Land Acquisition Judge of the 24-Parganahs in two refer- 
ences made to him under section 18 of the Land Acquisition 
Act at the instance of two claimants, the British India Steam 
Navigation Company and the Garden Reach Spinning and 
Manufacturing Company. The properties in respect of which 
the references were made have been acquired by the Govern- 
ment for the Commissioners of the Port of Calcutta. The 
orders of the Land Acquisition Judge have been assailed be- 
fore us on behalf of both the Secretary of State an d the Claim- 
ants. To appreciate the true bearing of the questions raised, 
which are of considerable importance and not wholly free from 
difficulty, it is essential that we should state in brief outline 
the circumstances under which the orders in controversy were 
made by the Court below. 

After the references under section 18 had been made oy 
the Collector, two applications in each of the cases were pre- 
sented on behalf of the Secretary of State to the Land Acqui- 
sition Judge on the 22nd and 23rd June, 1910. In the first 
application, objections were taken to the validity of the award 
of the Land Acquisition Collector on the ground that under 
that award various sums had been awarded to the claimants in 
contravention of the law; it was accordingly prayed that the 
award might be remitted with directions that the Collector do 
proceed according to law or that the award be set aside, recast, 
modified or* reduced. In the second application, it w r as prayed 
that under order XI, rule 12 of the Civil Procedure 
Code of 1908, an order might be made upon the claimants to 
make discovery on oath of all documents in their possession 
relating to the matters in controversy. In respect of the first 


(1) (1907) 8 G L. J. 245. 
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of these applications the learned Judge in the Court below 
has held, — first, that he had no power to remit the award to the 
Land Acquisition Collector for reconsideration, and, secondly, 
that he could not reduce the total amount which may have 
been properly awarded by the Collector ; but the learned J udge 
has also expressed the opinion that he had power to review the 
items which made up the total award, so as to reduce any item 
by an amount equal to that by which another item might have 
to be increased; in other words, that if the Judge was satisfied 
that the Collector had exceeded his statutory authority and 
paid away sums which he was not competent to award under 
the provisions of the Act, the Judge had authority to review 
that portion of the award of the Collector and set it aside on the 
ground that it was illegal and void. In respect of the second 
application, the learned Judge has expressed the opinion that 
before an order for discovery was made, it would be to the inter- 
est of the litigants to have the questions in controversy between 
them definitely ascertained, but he has nevertheless directed 
the claimants to make a full and sufficient affidavit of all 
documents in their possession or power relating to the matters 
in question, and also to produce for the inspection of the legal 
advisers of the Secretary of State all documents mentioned in 
such affidavit except such as they are legally entitled to refuse 
to produce. In the Rules obtained by the claimants, the 
order of the learned Judge has been assailed substantially, on 
two grounds, namely, first , that the order for discovery ought 
not to have been made, and secondly , that he had no jurisdic- 
tion to review the award of the Collector at the instance of the 
Secretary of State, to set aside any portion of it as illegal and 
void, and generally, to readjust the various items some of which 
are not impeached by the claimants. In the Rules obtained 
by the Secretary of State,, the order of the learned Judge has 
been assailed on the ground that he has for erroneous reasons 
held that he had no jurisdiction to remit the award to the 
Collector and that upon the facts alleged by the Secretary of 
State and not controverted by the claimants, though ample op- 
portunity was repeatedly offered to them to do so, he ought 
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It has been further 


this Court possesses such jurisdiction, and that we should, in 


1910 to have exercised such jurisdiction. 

British argued in the alternative in these Rules, that if the learned 

Judge had no jurisdiction to remit the award to the Collector, 
Co. 

V. 

the exercise of such jurisdiction, remit the award to the Collec- 


Secretary 
of State 
for India. 


tor for reconsideration, as otherwise grave and irreparable 
injury would be done to the Commissioners of the Port of Cal- 
cutta for whose benefit the properties have been acquired by 
the Government. The principal questions, therefore, which 
emerge for consideration from the arguments which have been 
addressed to us on both sides may be formulated as follows : 
first, has this Court jurisdiction to review the award of the 
Collector or cancel or modify it, or to remit the proceedings 
to him for reconsideration ; secondly , has the Land Acquisi- 
tion Judge jurisdiction to take action of the same description; 
thirdly , has the Land Acquisition Judge jurisdiction to re- 
view, at the instance of the Secretary of State, the award of the 
Collector in so far as it is not challenged by the claimants, to 
re-examine items not controverted by them, and to set aside 
the award partially on the ground that it is illegal and void ; 
and fourthly, has the Land Acquisition Judge jurisdiction to 
make an order for discovery; if so, whether that jurisdiction 
lias been appropriately exercised in these cases ? These ques- 
tions have been argued with great earnestness and elabora- 
tion, justified not merely by the value of the claim, but also 
by live novelty of some of the questions in controversy. Since 
the close of the hearing of these Rules, we have minutely 
scrutinised all the materials which have been placed before 
us and have anxiously considered every argument addressed 
to us on botli sides. We now proceed to state the conclusions 
at which we have arrived. 

In so far as the first of the four questions which arise 
for consideration is concerned, it has been argued on behalf of 
the Secretary of State that it is competent to this Court to 
review an order made by the Collector under section 11 of the 
Land Acquisition Act, either under section 115 of the Civil 
Procedure Code of 1908 or under section 15 of the High Courts 
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Act, 1861, and in support of this proposition reliance has 

been placed upon the case of the Administrator General of ^ British 

Bengal y. The Land Acquisition Collector (1). In our opinion Navigation 

this contention is entirely unsustainable, because the Collector 

when he holds an enquiry and makes an award under section Secret aky 
. . of State 

11 of Act I of 1894, is not a Court, and is undoubtedly not a foe India. 

Court subject to the Appellate Jurisdiction of the High Court. 

In support of this proposition, reference may be made to the 
observations of this Court in Durga Das Rukhit v. Queen 
Empress (2), Ezra v. Secretary of State (3), and of their Lord- 
ships of the Judicial Committee in Ezra y. Secretary of State 
for India (4). In Ezra v. Secretary of State (5), this Court ob- 
served that throughout the proceedings, the Collector acts as 
the agent of the Government for the purpose of the acquisition, 
clothed with certain powers to require the attendance of per- 


sons to make statements relevant to the matter which he has 
to investigate; but he is in no sense of the term a judicial 
officer, nor is the proceeding before him a judicial proceeding. 
Again in Ezra v. Secretary of State (4), their Lordships of 
the Judicial Committee observed that when the sections relat- 
ing to the Collector’s award are read together, it is found that 
the proceedings resulting in an award are administrative anti 
not judicial; that the award in which the enquiry results is 
merely a decision binding upon the Collector as to what sum 
shall be tendered to the owner of the lands ; and that if a 
judicial ascertainment of the value is desired by the owner, 
lie can obtain it by requiring the matter to he referred by the 
Collector to the Court. On this principle, it was ruled that, 
in the absence of fraud or corruption, the fact that the Col- 
lector obtained information without the knowledge of the 
claimants and did not disclose it on the enquiry could not 
vitiate his proceedings. It is, in our opinion, reasonably 
clear from an examination of the provisions relating to the 
enquiry and award by the Collector, that he is not a Court 

(1) (1905) 12 C. W. N. 241. (4) (1905) 1. L. R. 32 Calc. 605 ; 

(2) (1900) T. L. R. 27 Calc. 820. L. R. 32 I. A. 93. 

(3) (1902) I. L. R. 30 Calc. 36. (5) (1902) I. L. R. 30 Calc. 36, 85. 
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within the meaning of section 115 of the Code of 1908, much 
less is he a Court subject to the Appellate Jurisdiction of the 
High Court within the meaning of section 15 of the High 
Courts Act of 1861. The case of The Administrator General 
of Bengal v. The Land Acquisition Collector (1) is obviously 
distinguishable. The learned Judges merely held that when a 
Collector refuses to make a reference to the Civil Court upon 
an application made under section 18, he acts judicially and 
his order is subject to revision by the High Court. Whether 
this view is or is not well-founded, it is needless to examine 
for our present purposes, because the learned Judges in that 
very case conceded that up to and including the time of mak- 
ing his award, the Collector is in no sense a judicial officer, 
that the proceedings before him are not judicial proceedings, 
and however irregular his proceedings may be, the High Court 
cannot interfere with his award made under section 11 of the 
Act. It has been suggested, however, on behalf of the Sec- 
retary of State, upon the authority of the decision of this 
Court in Lehhraj Ram v. Debi Per shad (2) that there is no 
form of judicial injustice which the High Court, if need be, 
cannot reach under the Charter Act. With reference to this 
decision it must be observed that the injustice which was there 
sought to be rectified was due to the action of a Court subject 
to the Appellate Jurisdiction of the High Court, namely, the 
Court of the Chief Presidency Magistrate at Calcutta, and 
we are entirely in accord with the view indicated in this deci- 
sion that the exercise of the powers of superintendence of this 
Court cannot be fettered by any artificial rules or crystallised 
into inelastic formulas. To attract the operation, however, 
of section 15 of the High Courts Act, 1861, it must be estab- 
lished in the first place that the order assailed has been made 
by a Court subject to the Appellate Jurisdiction of the High 
Court. The section does not entitle the High Court to rectify 
what may be called executive or administrative injustice in 
contradistinction to judicial injustice, nor can forms of proce- 
dure be legitimately ignored altogether to bring a case within 


(1) (1905) 12 C. W. N. 241. 


(2) (1908) 12 C. W. N. 678. 
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section 15 of tlie Iligli Courts Act ; for instance, it would oe 1^10 

idle to contend that if a litigant has his remedy by a regular British 

suit, he may nevertheless claim as a matter of right the inter- Navigation 

ference of this Court under the Charter Act. Reference has ^°* 

also been made to the cases of Syud Abdul Ali v. Verner (1), Secretary 

of State 

and Maharaja Luchmeswar Singh v. The Chairman of the FO r India. 
Darbhanga Municipality (2) to show that this Court has 
authority to review an award by a Collector. These cases, 
however, are of no real assistance and do not support the con 
tention put forward on behalf of the Secretary of State. In 
the first case, the decision which was assailed was an award 
by the Judge. In the second case, the question of the legality 
of the award of the Collector*, was raised in a regular suit. 

Indeed the cases of Maharaja Luchmeswar Singh v. The Chair- 
man of the Darbhanga Municipality (2), Saunby v. Water 
Commissioners (3) and The Gaekwar Sarkar of Baroda v. 

Gandhi Kachrabhai Kasturehand (4), reviewed by this Court 
in Names war Singh v. Secretary of State for India (5), indicate 
that the Civil Courts are not powerless to afford relief to a 
person aggrieved by proceedings taken in nominal com- 
pliance with statutory provisions, though there is apparently 
room for serious controversy how far, if at all, and in what 
precise mode, such relief can be claimed by the Secretary of 
State or the Corporation for whose benefit proceedings have 
been taken: In re Merwanji Muncherji Gama (6), Darja - 
dinomal v. Secretary of State (7), where reference is made to 
Attorney-General v. Great Western Railway Company (8). It 
is sufficient for us to hold that the Secretary of State cannot 
invite this Court to review the award of the Collector in the 
exercise of our re visional jurisdiction or of the powers of 
superintendence vested in us under the Charter Act. The 
first question must consequently be answered against the Secre- 
tary of State. 


(1) (1874) 23 W. E. 73. 

(2) (1890) I. L. R. 18 Calc. 99; 

L. E. 17 I. A. 90. 

(3) [1906] A. C. 110. 

(4) (1903) I. L. E. 27 Bom. 344; 
L. E. 30 I. A. 60. 


( 5 ) (1907) I. L. E. 34 Calc. 470. 

(6) (1907) 9 Bom. L. E. 1232; 

1238. 

(7) (1908) 2 Sind L. E. 68. 

(8) (1877) 4 Ch. D. 735. 
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British been invited by the learned Counsel for the Secretary oi State 
^Na^ig^tion *° bold that the Land Acquisition Judge had jurisdiction to 
Oo. review the award of the Collector, to set it aside as illegal and 
Secretary made in contravention of the provisions of the law, and to 
for India, direct him to recast, modify and reduce it. In support of this 
proposition, reliance has been placed upon the cases of Sh y a m 
Chunder M ardraj v. Secretary of State for India (1) and Gajen - 
dr a Sahu v. Secretary of State for India (2). This proposition 

te- 

has been strenuously controverted by the claimants. It has been 
argued on their behalf that the Court of the Land Acquisition 
Judge is a Court of strictly limited jurisdiction and that the 
scope of the enquiry before it is accurately defined by the 
statutory provisions on the subject and cannot possibly be en- 
larged so as. to embrace an enquiry into the legality of the 
proceedings before the Collector antecedent to his award. In 
support of this position, reliance has been placed upon the 
cases of Itndad AH Khan v. Collector of F arakhahad (3), 
The Crown Brewery , Mussoorie v. The Collector of Dehra Dun 
(4), Babujan v. Secretary of State (5), Hhandi Singh v. Rama - 
dhin Rai (6), Roghunath Dass v. Collector of Dacca (7), Raja 
Nihnoni Singh Deo v. Ramband/m Rai (8), and reference has 
been made to the observations of Lord Truro in The London 
and Northwestern Railway Company v. Bradley (9), which, 
it is said, are not affected by the decision of the House of 
Lords in The Directors of the Hammersmith and City Railway 
Company v. Brand (10). In our opinion, there is no room tor 
controversy that the Court of the Land Acquisition Judge is a 
Court of Special Jurisdiction, the powers and duties of which 
are defined by the statute, and that there is no foundation for 
the contention put forward on behalf of the Secretary of State 
that a Court of this description can be legitimately invited to 

(1) (1908) I. L. R. 35 Calc. 525. • (6) (1905) 2 C. L. J 359. 

(2) (1908) 8 C. L. J. 39. (7) (1910) 11 C. L. J. 612. 

(3) (1885) I. L. R. 7 All. 817. (8) (1881) I. L. R. 7 Calc. 388. 

( I) (1897) 1. L. R. 19 All. 339. (9) (1851) 3 Mae. & Gor. 336, 3(0. 

(5) (1906) 4 C. L. J. 256. (10) (1869) f H. L. 171 ; 197. 
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exercise inherent powers so as to assume jurisdiction over mat- 1910 
ters not intended by the legislature to be comprehended within British 
the scope of the enquiry before it. The cases of Shy am Chunder T NAv^(fmoN 
Madraj v. Secretary of State for India (1), and Gajendra Sahu Co. 
v. Secretary of State for India, (2), are clearly distinguishable. Secretary 
In the first of these cases the property acquired, namely, fishery i^r India. 
rights, was not ‘land 5 within the meaning of the Act, and could 
not by any possibility form the subject matter of statutory ac- 
quisition. In the second case, the property actually acquired 
was different from that mentioned in the declaration. Under 
such circumstances, it was ruled by this Court that the Land 
Acquisition Judge might refuse to take cognisance of a refer- 
ence made by the Collector under section 18 of the Land Ac- 
quisition Act. It must further be observed that in these two 
cases, it was the claimant who ultimately took up the position 
that the reference was without jurisdiction, and it was at his 
instance that the objection was allowed to prevail. The sub- 
stance of the matter, therefore, was that the claimant, although 
he had obtained a reference under section 18, subsequently 
resiled from that position, and invited an order for what really 
amounted to a discharge of the reference. This position is 
perfectly intelligible, because such a course would still leave 
it open to the claimant to sue the Secretary of State ioi 
damages, for unauthorised interference with his property in 
merely nominal compliance with the provisions of the statute. 

Saunby v. Water Commissioners (3), The Gaehwar SarJcar of 
Baroda v. Gandhi (4), Rameswar Singh v. Secretary of State 
for India (5) . The position, however, which we arehere in vited 
to affirm is of an entirely different description. The claimant 
has here obtained a reference under section 18 of the Land 
Acquisition Act, because he is dissatisfied with the award. 

It is the Secretary of State who has challenged the reference. 

The contention on his behalf in substance has been that, not 
only has the claimant no grievance, but that lie has been 
awarded large sums of money by the Collector in a wholly 

(1) (1908) I. L. B. 35 Calc. 525. (4) (1903) I. L. R. 27 Bom. 344. 

(2) (1908) 8 C. L. J. 39. L. It. 30 I. A. 00. 

(3) [1906] A. C. 110. (5) ( 1907 ) T. L. B, 34. Calc. 470. 
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unauthorised manner on account of a jetty, an overbridge, an 
electric plant, stone ballast, a way bridge and loss of time 
due to possible removal of business to other premises, for all 
of which the claimant, it is suggested, has not the remote si 
vestige of a legal claim. It has further been urged that the 
statutory allowance on these items has been improperly 
awarded in contravention of the plain provisions of the statute, 
and further that the sums awarded for land, houses and trees 
have been largely in excess of their market value. It was upon 
these allegations and others of a like character, that the Counsel 
for the Secretary of State invited the learned J udge in the Court 
below to review the award of the Collector, to cancel it, and to 
remit it to him to be recast, modified or reduced. In our opinion, 
the course which the learned Judge was invited to pursue was 
never contemplated by the framers of the statute, and is not 
authorised by any provision thereof. It is not necessary for 
us to review minutely the provisions of the Act which were 
recently examined by this Court in detail in the case of 
Roghun ath D ass v. The Collector of Dacca (1). The scope of 
the reference made at the instance of a claimant under section 
18 of the Land Acquisition Act is manifestly of a strictly limit- 
ed character. If the contention of the learned Counsel for the 
Secretary of State were well-founded, we would have to hold 
in substance that a reference under section 18 may be made 
at the instance not merely of the claimant but also of the 
Secretary of State. It follows indisputably, however, from 
an examination of the earlier sections of the Land Acquisi- 
tion Act and especially of sections 9, 10 and II that the ex- 
pression - any person interested ” in section 18 does not 
include the Secretary of State. Section 50, on the other hand, 
makes it clear beyond the possibility of any dispute that a 
Local Authority or Company for whose benefit land may ba 
acquired by the Government is not entitled to demand a refer- 
ence under section 18 : The Municipal Corporation of Pabna V. 
Jogendra Narain Raihut (2). If, therefore, the Secretary of 
State is not entitled to claim a reference under section 18 of 

(1) (1910) 11 C. L. J. 612. (2) (1908) 13 C. W. N. J 10 


* 


* 
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the Land Acquisition Act, as we hold he is not, we find it diffi- 

cult to appreciate how at his instance the Land Acquisition 

Judge can be invited to review the award of the Collector, Navigation 
0 • Co 

to cancel or to remit it for modification or reduction. v ' 

Obviously, the Secretary of State cannot be permitted to 
achieve by the suggested indirect method what, it is indisput- for Indta. 
able, ha cannot obtain directly. Section 18 and other sections 
which follow it make it reasonably plain that the question of 
the legality of the acquisition or the impropriety of the award 
of the Collector were not intended by the Legislature to form 
the subject of enquiry by the Land Acquisition Judge at the 
instance of the Secretary of State. The reference is obtained 
by the claimant, the objections he can urge against the 
award of the Collector are specified in sub-section (1) of sec- 
tion 18. Under section 20, the Court has to determine the objec- 
tion, and under section 21 the scope of the enquiry is restricted 
to a consideration of the interests of the persons affected by 
the objection. The questions, therefore, which were sough*, 
to be raised before the learned Judge in the Court below a* 
the instance of the Secretary of State were manifestly ques 
tions which as a Court of Special Jurisdiction he was not com- 
petent to try, and we feel no doubt that he acted properly 
when he refused to remit the award to the Collector for re- 
consideration, modification, or reduction. The second ques- 
tion must consequently be answered against the Secretary ot 
State. 

In so far as the third question which arises for considera- 
tion is concerned, the learned Judge in the Court below has 
held that although he has no jurisdiction to reduce the total 
sum awarded by the Collector, he is entitled upon a reference 
under section 18 made at the instance of the claimant, to con- 
sider items not disputed by the claimant, with a view to re- 
duce them by an amount which the claimant may prove ought 
to be added to other items. In support of this position, the 
learned Judge has placed reliance upon the case of Hooghly 
Mills Company v. Secretary of State (1). An examination of 


(1) (1903) 12 C. L. J. 489. 
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1910 the judgment, however, taken along with the points in con- 
Beitish troversy in that case, makes it clear that the question now 
^Na^igation ra i se ^ did not raise for consideration at all, and the isolated 
Co. passage upon which reliance is placed cannot be deemed to 
Secretary embody a judicial determination of this point. The answer 
for India, to the question raised, therefore, must depend upon the provi- 
sions of the Land Acquisition Act to which reference has 
already been made in the course of our examination of the 
second question. Section 18 contemplates a reference at the 
instance of the claimant, and indicates the objections that may 
be taken by him to the award ; he is also required to state the 
grounds upon which such objection is taken. Under section 
20, the Court proceeds to determine the objection, that is, the 
objection taken by the claimant under section 18. Section 20 
does not contemplate that any cross objection, if such an ex- 
pression is permissible in this connection, may be taken by 
the Secretary of State. To take a concrete illustration, sup- 
pose the property acquired is land and a building thereon. 
The Collector in his award values the land at Its. 500 a cottah 
and allows Its. 1,000 for the house. The claimant obtains a 
reference on the ground that the land has been undervalued; 
is it open to the Secretary of State, who cannot obtain a refer- 
ence under section 18, to urge that the building has been 
over-valued, to such an extent that the objection of the claim' 
ant as to the undervaluation of the land, however w T ell-founded 
it may- he, must fail. We are not prepared to hold that such 
a procedure was contemplated by the Legislature. We arc 
not unmindful that section 18 when it specifies the four heads 
under which objection may be taken by the claimant, speaks 
of the amount of compensation. This expression by itself 
may he comprehensive enough to afford some basis for an 
argument that the whole question of the amount of compen- 
sation is referred. But this view, we think, is sufficiently 
negatived by section 20 which directs the Court to determine 
the objection, that is, the objection of the claimant. Because 
the claimant objects to a particular item and obtains a refer- 
ence, the Court cannot review another, a totally distinct and 
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unconnected item. The view we take is to some extent sup- 
ported by the principle which underlies the decisions of this British 
Court in Abu Bakar v. Peary Mohun Mukerjee (1), Gobinda 
Kumar Roy v. Debendra Kumar Roy (2), 31 aham mad Safi v. ^°* 

Haran Chandra Mukerjee (3) and Prabal Chundra Muk - Secretary 

or State 

erjee v. Peary Mohun Mukherjee (4). That principle is, as it for India. 
is put in the case of Promotha Nath Mitra v. RaJchal Das 
Addy (5), that the Court of the Land Acquisition Judge is 
restricted to an examination of the question which has been 
referred by the Collector for decision under section 18 and 
the scope of the enquiry cannot be enlarged at the instance of 
parties who have not obtained, or who, as in the case before 
us, cannot obtain any order of reference. In our opinion, the 
learned Judge was in error when he held that he had authority 
to review the award of the Collector in regard to the matters 
not challenged by the claimant and to set it aside on the 
ground of illegality. The matter of which the learned Judge 
was properly seized was the objection of the claimant and 
lie should now proceed to determine its validity. The third 
question must consequently be answered against the Secre- 
tary of State. 

In so far as the fourth question raised before us is con- 
cerned, it is really comprised in a very narrow compass. As 
we have already stated, an application was made in the Court 
below on behalf of the Secretary of State for discovery under 
order 11, Rule 12 of the Code of 1908. The learned Judge 
was inclined to the opinion that the questions in controversy 
should be specified before the order for discovery was made. 

Yet he ultimately directed the claimants to make an affidavit 
of documents and to produce them in Court for inspection 
within a specified period. In this Court, it has been argued 
on behalf of the claimants that an order for discovery cannot 
be made in a case under the Land Acquisition Act and that, 
in any event, an order ought not to be made at the present 

(1) (1907) I. L. R. 34 Calc. 451. (3) (1908) 12 C. W. N. 985. 

(2) '1907) 12 C. W. N. 98. (4) <1908) 12 C. W. N. 987. 

(5) (1910) 11 C. L. J. 420, 423. 
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1910 stage of the proceedings. This position has been controverted 
British on behalf, of the Secretary of State, and it has been urged 
^Navigation arL 0V & eT f or discovery can be claimed almost as a matter 
Co. 0 f right. We think there is no substance in the contention 
Secretary of the claimants that an order for discovery cannot be made 
for India. a case un der the Land Acquisition Act. Section 53 makes 
the provisions of the Civil Procedure Code, save in so far as 
they may be inconsistent with anything contained in the Act, 
applicable to all proceedings before the Court of the Land Ac- 
quisition Judge. As the learned Judges of the Allahabad High 
Court observed in the case of Kishan Chand v. Jagannath 
Prasad (1), the comprehensive language of this section, is not to 
be restrained, and a similar view has been indicated in Bhandi 
Singh v. Ramadhin Rat. (2), and Zemindars of Dhar v. Rana (3). 
In our opinion, there is no intelligible reason why the operation 
of rule 12 of order XI of the Code of 1908 should he excluded 
from cases under the Land Acquisition Act. The mere circum- 
stance that an order of this description cannot be shown to have 
been made or found necessary in any previous case, is by no 
means conclusive. On the other hand, as is well illustrated by 
the case of Lyell v. Kennedy (4), it may not be always safe to 
affirm that an order of this description has been never made 
before. The order of the Court below is, however, open to ob- 
jection on the ground that it is premature and is of the vaguest 
description. The points in controversy between the parties 
have not yet been specified and the learned counsel for the 
Secretary of State has plainly stated that in his view some of 
the objections taken by the claimant to the award of the Col- 
lector are on the face of them absolutely unsustainable in law. 
Manifestly if there are any objections which must fail on the 
ground that they cannot be entertained at all upon any con- 
ceivable principle of law, no discovery need be directed as re- 
gards them. It is well settled that in cases where the right to 
discovery in any form depends upon the determination of any 

(1) (1902) I. L. R. 25 All. 133. (3) (1906) Punj. Rec. 53; 

(2) (1905) 2 C. L. J. 359. (1906) P. L. R. 103. 

(4) (1883) 8 App. Cas. 217. 
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issue or question in dispute in the cause or matter, or it is de- 

sirable tliat some issue or question of law or fact or mixed Bbitish 

. India Steajj 

question of law and fact in dispute should be determined first, Navigation 
the question of discovery may be reserved till after the issue 
or question has been determined. To take an illustration, if a 
mortgagor wishes to redeem an estate and it is denied that he fob India. 
has the right to redeem at all, discovery relating to questions 
of account will be postponed till it is known whether there is 
such a right or not; so also in an action by a principal against 
an agent when agency is denied; Whyte v. Ahrens (1), Benno 
v. Richardson (2), Tasmanian Main Line Railway Company v. 

Clark (3), Great Western Colliery Company v. Tucker (4). In 
the case before us, the proper course to follow is to have the 
matter in controversy between the claimants and the Secretary 
of State' specified and to have a determination upon the preli- 
minary question, which, if any, of these objections are manifest- 
ly not maintainable in law. After this has been decided and the 
learned Judge has got before him the questions to be investi- 
gated, he will deal with the application of the Secretary of 
State for discovery, and pass such orders thereon, as he may 
deem essential in the interests of justice, for determination of 
matters relevant to the points in controversy : Downing v. Fal- 
mouth United Sewerage Board (5), In re Wills’ Trade Marks 
(6), White fy Co* v. Credit Reform, Association and. Credit 
India (7) , South African Republic v. La Campagnie Franco- 
Beige (8), Marriot v. Chamberlain (9), Kent Coal Concession, 

Ld v. Duguid (10), If discovery is needed to enable the 
Secretary of State to test the legality of any of the objections 
of the claimant, the order may also be made for that purpose. 

The fourth question raised before us must consequently be 
answered partially against the Secretary of State. 

At one stage of the argument the contention was put for- 
ward that it was not competent to this Court to consider the 

(1) (1884) 26 Cli. I). 717. (&) [1892] 3 Ch. 207. 

(2) (1893) 62 L. J. Ch. 710. (7) [1905] 1 K. B. 653. 

(3) (1879) 27 W. R. (Eng.) 677. (8) (1898) 14 T. L. R. 403. 
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1910 legality of the order of the Court below; this objection, how- 
British ever, lost all force when both parties found it essential in their 

Navigation own respective interests, to assail the order. We may add, 
however, that this Court is not powerless to set matters right 

Secretary when an interlocutory order has been made without jurisdic- 
of State . 

for India, tion or under such circumstances as are likely to cause irrepar- 
able injury to one of the litigants : Gobind Mohun Doss v. 
Kunja Bekary Doss (1), Amjad Ali v. Ali Hossain Johar (2). 

The result, therefore, is that the Rules obtained by the 
Secretary of State must be discharged with costs. The Rules 
obtained by the claimants will be made absolute and the order 
of the learned Judge made on the 30th June 1910, discharged. 
The costs in these Rules will be costs in the proceedings in 
the Court below. The matter will be remitted to the learned 
Judge so that he may take up the objections of the claimants 
and first determine which of them are sustainable in law. 
He will then make an order for discovery and give specific 
directions in that behalf as may be found necessary. 

Orders discharged < 
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CRIMINAL REVISION. 

Before Mr. Justice Holmwood and Mr. Justice Fletcher. 

MANOMOHAN GROSE 

v. 

EMPERORS 

Sedition— Attack on rival political party but not on Government established by law 
in British India— Limits of legitimate criticism of acts and measures of Gov- 
ernment— Construction of letter or article in a newspaper— Admissibility of 
articles in other issues not f orming the subject of the charge when the identity 
of the writer is not proved— Penal Code (Act XLV of 1860) s 12^ A— Evidence 
Act (I of 1872 ) s. 15 — Liability of registered printer mid publisher — Printing 
Presses and Newspapers Act {XXV of 1867) s.7. 

A letter or an article in a newspaper containing an attack on a rival 
political organization and not on the Government established by law in 
British India, is not seditious within the meaning of s. 124 A of the 
Penal Code. 

A man may criticise or comment on any act or measure of the Gov- 
ernment, legislative or executive, and freely express his opinion on it. 
He may express the strongest condemnation of such measures, and he 
may do so severely and even unreasonably, perversely or unfairly pro- 
vided he does not, whether in his comments on measures or not, hold 
up the Government itself to hatred and contempt. 

Queen-Empress v. Bal Gangadhar Tilak (1) approved of. 

It is not sedition for a writer to describe the Reform scheme as 
being monstrous and misbegotten, because it is not founded on democra- 
tic principles and not a genuine reform or a genuine initiation of consti- 
tutional progress, or to assert that some of the police officials and the 
judiciary are corrupt, unscrupulous and partial, or to state that if an 
organisation which he believes to be lawful is suppressed by proclamation 
it is arbitrary, and that in such case the responsibility will not rest on 
him for the madness which crushes down open and legal political activity 
in order to give a desperate and sullen nation into the hands of fiercely 
enthusiastic and unscrupulous forces, or to inculcate the doctrine of pas- 
sive resistance or refusal of co-operation with the Government within 
legal limits, or to describe the British Courts in India as ruinously ex- 
pensive. 

In construing a newspaper article its meaning must be taken from 
the article as a whole and not from isolated passages. Words and 
expressions such as arbitrary executive must not be looked at as if 
the writer was a constitutional lawyer instead of a journalist. 

* Criminal Revision, No. 744 of 1910, against the order of D. Swin- 
hoa, Offg. Chief Presidency Magistrate of Calcutta, dated June 18, 1910 
(1) (1897) I L. R. 22 Bom. 112. 
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Qumi-Empress v. Pal Gangadhar Taltic ( 1) approved of. 

Articles not forming the subject of the charge and appearing in 
other issues of the same paper, are not admissible to show the intention 
of the writer in the article complained of in the absence of proof of his 
identity. The declared printer and publisher of a letter or article in a 
newspaper is amenable to the law merely on proof that it is calculated 
to excite feelings of disaffection, hatred or contempt against the Gov- 
ernment, but the prosecution must prove either that the writer does in 
fact excite such feelings or that his intention was to do so. 

The writer of an article may be guilty of sedition no matter how 
guardedly he attempts to conceal liis real object, but the registered prin- 
ter and publisher cannot be punished if the concealed object is not es- 
tablished by the evidence on the record. 

Queen-Empress v. Amha Prasad (2) referred to. 

The petitioner was the registered printer and publisher 
of the Karmayogin , a weekly newspaper printed at, and 
issued from, the Sewnarain Press at 4, Shamapuker Lane, 
having last made a declaration under s. 5 of the Printing 
Presses and Newspapers Act (XXV of 1867) on the 19th June, 
1910. He was charged under s. 124A of the Penal Code in 
respect of an open letter entitled “To my countrymen” which 
appeared over the name of “ Arabinda Ghose ” in the issue of 
the paper of the 25th December, 1909. During the trial before 
the Chief Presidency Magistrate three other copies of the same 
paper, dated the 24th and 31st July and 2nd October, 1909, 
containing three articles called respectively “The doctrine of 
sacrifice ” [Ex. 18/1], “ An open letter to my countrymen ” 
[Ex. 16/1], and “Nationalist organization” [Ex. 17/1] were 
filed by the counsel for the prosecution. The article of the 
31st July purported to be signed by “Arabinda Ghose” hut 
not the others. No evidence was given by the prosecution as 
to who the writer of these articles was nor whether they were 
written by the same person. 

The article which formed the subject of the charge was as 
follows : — 

[ Karmayogin , dated the 26th December, 1909.] 

“ To my Countrymen.” 

“Two decisive incidents have happened which make it compulsory on 
the nationalist party to abandon their attitude of reserve and expectancy 

(1) (1897) I. L. R. 22 Bonn 112, 142. (2) (1897) T. L. R. 20 All. 55, 68, 
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and once more assume their legitimate place in the struggle for Indian 
liberties. The reforms, so long trumpeted as the beginning of a new era 
of constitutional progress of India, have been thoroughly revealed to the 
public intelligence by the publication of the Council’s Regulations and 
the results of the elections showing the inevitable nature and composition 
of the new Councils. The negotiations for the union of moderates and 
Nationalists in an United Congress have failed owing to the insistence of 
the former on the Nationalists subscribing to a Moderate profession on 
their faith. 

The survival of Moderate policy in India depended on two factors, 
the genuineness and success of the promised Reforms, and the use made 
by the Conventionists of the opportunity given them by the practical 
suppression of Nationalist public activity. The field was clear for them 
to establish the effectiveness of the Moderate policy and the living force 
of the Moderate Party. Had the reforms been a genuine initiation of 
constitutional progress, the Moderate tactics might have received some 
justification from events. Or had the Moderates given proof of the 
power of carrying on a robust and vigorous agitation for popular rights, 
their strength and vitality as a political force might have been established, 
even if their effectiveness had been disproved. The Reforms have shown 
that nothing can he expected from persistence in moderate politics except 
retrogression, disappointment and humiliation. The experience of the 
last year has shown that without the Nationalists at their back, the 
Moderates are impotent for opposition and robust agitation. The poli- 
tical life of India in their hands has languished and fallen silent. 

By the controvertible logic of events, it has appeared that the suc- 
cess and vigour of the great movement inaugurated in 1905 was due to 
the union of Moderates arid Nationalists on the platform of self-help and 
passive resistance. It was in order to provide an opportunity for the 
re-establishment of this union, broken at Surat, that the Nationalists 
gathered in force at Hooghly in order to secure some basis and means of 
negotiation which might lead to united effort. The hand which we held 
out has been rejected. The policy of Lord Morley has been to rally the 
Moderates and coerce the Nationalists ; the policy of the Moderate Party 
led by Mr. Gokhale and Sir Pherozesha Mehta, has been to play into the 
hands of that policy and give it free course and a chance of success. This 
alliance has failed of its object; the beggarly reward the Moderates have 
received has been confined to the smallest and least popular elements in 
their party. But the rejection of the alliance with their own countrymen 
by the insistence on creed and constitution shows that the Moderates 
mean to persist in their course even when all motive and political justi- 
fication for it have disappeared. Discomfited and humiliated by the 
Government, they can still find no way to retrieve their position nor any 
clear and rational course to suggest to the Indian people whom they 
misled into a misunderstanding of the very limited promises held out by 
Lord Morley. 

Separated from the great volume of Nation list- feeling in the 
country, wilfully shutting its doors to popularity and strength by the 
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formation of electorates as close and limited as those of the Reformed 
Councils, self doomed to persistence in a policy which has led to signal 
diasaster the convention is destined to perish of inanition and popular 
indifference, dislike and opposition. If the Nationalists stand hack any 
longer either the national movement will disappear or the void created 
will be filled by a sinister and violent activity. Neither result can be 
tolerated by men desirous' of their country’s development and freedom. 

The period of waiting is over. We have two things made clear to us : 
first, that the future of the nation is in our hands, and, secondly, that 
from the Moderate Party, we can expect no cordial co-operation in build- 
ing it. Whatever we do, we must do ourselves, in our own strength and 
courage. Let us then take up the work God has given us, like courage- 
ous, steadfast and patriotic men willing to sacrifice greatly and venture 
greatly because the mission also is great. If there are any unnerved by 
the fear of repression, let them stand aside. If there are any who think 
that by flattering Anglo-India or coquetting with English Liberalism they 
can dispense with the need of effort and the inevitability of peril. Let 
them stand aside. If there are any who are ready to be satisfied with 
mean gains of unsubstantial concessions, let them stand aside. But all 
who deserve the name of nationalists must now come forward and take 
t*p their burden. 

The fear of the law is for those who break the law. Our aims are 
great and honourable, free from stain or reproach, our methods are 
peaceful, though resolute and strenuous. We shall not break the law 
and therefore we need not fear the law. But if a corrupt police un- 
scrupulous officials, or a partial judiciary make use of our honourable 
publicity of our political methods to harrass the men who stand in front 
by illegal ukases, suborned and perjured evidence or unjust decisions, 
shall we shrink from the toll that we have to pay on our march to free- 
dom? Shall we cower behind a petty secrecy or a dishonourable inacti- 
vity? We must have our associations, organisations, our means of 
propaganda, and if, these are suppressed, by arbitrary proclamations, 
we shall have done our duty by our motherland and not on us will rest 
any responsibility for the madness which crushes down open and lawful 
political activity in order to give a desperate and sullen nation into the 
hands of those fiercely enthusiastic and unscrupulous forces that have 
axfisen among us inside and outside India so long as any loophole is left 
for peaceful effort, we will not renounce the struggle. If the conditions 
are made difficult and almost impossible, can they be worse than those 
our countrymen have to contend against in the Transvaal? or shall we, 
the flower of Indian culture and education, show less capacity, and self- 
devotion than the coolies and shopkeepers who are there rejoicing to 
suffer for the honour of their nation and the welfare of their community? 

What is it for which we strive? The perfect self-fulfilment of India 
and the independence which is the condition of self-fulfilment are our 
ultimate goal. In the meanwhile such imperfect self -development and 
such incomplete self-government as are possible in less favourable circum- 
stances, must be obtained as a preliminary to the more distant realism- 
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own institutions or through those provided for us by the law of the land. Manomohan 


No such evolution is possible by the latter means without some measure 
of administrative control. We demand therefore not the monstrous and 
misbegotten scheme which has just been brought into being, but a 
measure of reform based upon those democratic principles which are 
ignored in Lord Morley’s reforms — a literate electorate without distinc- 
tion of creed, nationality or caste, freedom of election unhampered by 
exclusory clauses, an effective voice in legislation and finance and some 
check upon an arbitrary Executive. We demand also the gradual de- 
volution of executive government out of the hands of the bureaucracy 
into those of the people. Until these demands are granted, we shall use 
the pressure of that refusal of co-operation which is termed passive 
resistance. We shall exercise that pressure within the limits allowed us 
by the law, but apart from that limitation the extent to which we shall 
use it depends on expediency and the amount of resistance we have to 
overcome. 

On our own side we have great and pressing problems to solve. 
National education languishes for want of moral stimulus, financial 
support and emancipated brains keen and bold enough to grapple with 
the difficulties that hamper its organisation and progress. The 
movement of arbitration successful in its inception has been dropped 
as a result of repression. The swadeshi boycott movement still 
moves . by its own impetus, but its forward march has no longer 
the rapidity and organised irresistabiliiy of forceful purpose which 
once swept it forward, social problems are pressing upon us which we 
can no longer ignore. We must take up the organisation of knowledge 
in our country, neglected throughout the last century. We must free 
our social and economic developments from the incubus of the litigious 
resort to the ruinously expensive British Courts. We must once more 
seek to push forward the movement toward economic self sufficiency, 
industrial independence . 

These are the objects for which we have to organise the natural 
strength of India. On us falls the burden. In us alone there is the 
moral ardour, faith and readiness for sacrifice which can attempt and 
go far to accomplish the task. But the first requisite is the organisa- 
tion. of the National Party. I invite that party in all the great centres 
of the country to take up the work and assist the leaders who will 
shortly meet to consider steps for the initiation of nationalist activity. 
It is desirable to establish a National Council and hold a meeting of 
the body in March or April of the next year. It is necessary also to 
establish nationalist associations throughout the country. When we 
have done this, we shall be able to formulate our programme and as- 
sume our proper place in the political life of India.” 

(Sd.) Arabinda Gliose. 


Ghose 


17 . 


Emperor. 


The petitioner was convicted by the Magistrate, on the 
18th June, 1910, under s. 124A of the Penal Code and sen- 
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1910 tenced to six months’ rigorous imprisonment. He tlien moved 

Manomohan the High Court and obtained a Rule on the 18th August. 

Chose 

Em per ob, Mr. B. C . Chatter jee and Balm M anmatha Nath Mookerjce, 

for the petitioner. 

The Advocate-General (Mr. Ken-rick, K.C.) and The Deputy 
Legal Remembrance (Mr. On), for the Crown. 

Cur. adv. vult. 


Holm wood J. I have had the advantage of reading the 
judgment which my learned brother is about to deliver, and I 
find myself in agreement with him that the present appellant, 
the printer and publisher of the Karmayogin , cannot be 
convicted under section 124A of the Indian Penal Code on the 
article which we have before us in this case. 

It is unfortunate that of a series of articles alleged to 
have been written by one and the same hand the prosecution 
should have selected the one which on the face of it appears 
the least amenable to a charge of sedition, and it is doubJy un- 
fortunate that the case should have been so inadequately 
tried in the Lower Court. It is true that under the law, the 
printer and publisher of a seditious article can be punished 
merely on proof that the article is calculated to excite feelings 
of hatred, dislike, ill-will, enmity or hostility towards the 
Government established by law in British India, but that ren- 
ders it all the more incumbent on the prosecution to show 
either that the article does as a fact bring the Government into 
hatred or contempt, or that the intention of the writer was to 
excite disaffection. Edge C.J. in delivering the judgment of 
the Full Bench in Queen-Empress v. Amba Prasad (1), points 
out that the writer may be guilty of exciting or attempt- 
ing to excite feelings of “disaffection,” as that term is used 
in 124 A, no matter how guardedly he may attempt to conceal 
his real object, but it is idle to contend that the printer and 
publisher can be punished if the concealed object is not estab- 
lished by evidence on the record. Now, in this case, although 


(1) (1897) I, L. E 20 All; 55. 
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the prosecution alleged that a series of articles had been 
written by one individual and had those articles produced by ^ 

a Police Officer who said that it was his duty to read them v. 

_ _ . . . Emperor. 

and if objectionable to forward them to his superiors, no 

evidence was offered who that individual -was nor whether all Wormwood 

the articles were by the same author. 

It was urged by the learned Advocate-General that these 
articles were admissible under section 15 of the Evidence 
Act for the purpose of showing that the publication of the 
article before us in this case was not accidental, but that has 
obviously nothing to do with their admissibility for the pur- 
pose' of showing the intention of the writer. In order to use 
them for this purpose it was necessary to show who the writer 
was and that all the articles produced were by the same hand. 

This not having been done we are compelled to take the 
article before us as it stands without any of the informing 
commentaries which were sought to be drawn from one pre- 
vious article in particular by the learned Advocate-General. 

The author of the present article may be a very ingenious 
and subtle master of language : there are indications through- 
out the article, that he is. Several of his conditional hypo- 
theses if they were interpreted with the double meaning that 
is sought to be read into them from other sources, on the foot- 
ing that the aims of the Nationalist party are really different 
from what they purport to be in this article, might bear a very 
sinister interpretation indeed; but as the possible author of 
this and the other articles is not before us and there is nothing 
to show that they are the work of one and the same hand, it 
would be extremely unfair to the appellant to judge him by 
any standard other than that of what the article before us 
really purports to contain. 

The learned Presidency Magistrate in the Court below 
has not dealt with the purport of the article as a whole. He 
has selected isolated passages and in my opinion given them 
an interpretation that they will not hear and In some cases 
appended a quite inaccurate account of what they purport to 
convey. For instance the article does not attack the Govern- 
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rnent when it is criticising the alleged inadequacy of the 
Reform Scheme. It attacks the Moderate Party who have 
been assumed to have expressed their concurrence with the 
scheme. Again the writer nowhere suggests that without 
recourse being had to violence, advancement is impossible, as 
the learned Magistrate finds lie does, and So on in other 
passages of the judgment. 

Having regard to the very inadequate way in which the 


case was dealt with in the Lower Court I have had to seriously 


consider whether it would not be our duty to direct a retrial, 
but having regard to the fact that the appellant had already 
served more than half his sentence before he was admitted to 
bail, and to the fact that the prosecution must be presumed to 
have abstained from proving the identity and intentions of 
the writer upon grounds which to them seemed good and suffi- 
cient, I do not think any good purpose would be served by 
carrying the case against the present appellant any further, 
I, therefore, concur with my learned brother that the appeal 
must he allowed, the conviction and sentence set aside and the 
appellant acquitted and released from bail. 


-Fletcher J. The appellant in this case has been convict- 
ed by the learned Officiating Chief Presidency Magistrate of 
an offence punishable under section 124A of the Indian Penal 
Code as being the printer and publisher of an article entitled 
“ To my countrymen ■■ which appeared in the issue of the 
Karmayogin newspaper, on the 25th December, 1909, and 
has been sentenced to undergo six months 5 rigorous imprison- 
ment. The appellant has preferred an appeal to this Court 
against the conviction and sentence passed upon him. The 
article forming the subject of the charge purports to be an 
open letter addressed by one Arabindo Ghose to his country- 
men, The principles applicable to cases of this nature are 
not open to doubt and all that we have to do is to apply those 
principles to the case now before us. 

Section 124 A .of the Indian Penal Code coupled with the 
three explanations thereto contains in clear and concise lan- 
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guage tlie law in this country relating to sedition which is prac- 
tically identical with the law in England. It may, however, 
be useful in passing to quote one judicial* utterance as to the 
limits permitted by the law to writers commenting on the 
action of the government. In charging the Jury in Queen - 
Empress v. Bal Gangadhar Tilak (1), Strachey J. made the 
following remarks : “ It (i.e., the section) shows clearly what 

a public speaker or writer may do, and what he may not do. 
A man may criticise or comment upon any measure or act of 
Government, whether legislative or executive, and freely ex- 
press his opinion upon it. He may discuss the Income Tax 
Act, the Epidemic Diseases Act, or any Military Expedition, or 
the suppression of plague or famine, or the administration of 
justice. He may express the strongest condemnation of such 
measures, and he may do so severely, and even unreasonably, 
perversely and unfairly. So long as he confines himself to that, 
he will be protected by the explanation. But if he goes beyond 
that, and, whether in the course of comments upon measures 
or not, holds up the Government itself to the hatred or con- 
tempt of his readers, — as for instance, by attributing to it every 
sort of evil and misfortune suffered by the people, or dwelling 
on its foreign origin and character, or imputing to it base 
motives, or accusing it of hostility or indifference to the wel- 
fare of the people, — then he is guilty under the section, and the 
explanation will not save him.” Now, in this case the gene- 
ral theme of the writer of the article is a severe criticism on 
the policy of what is called the moderate party and a call to 
his countrymen to “ come forward and take up their burden. 53 
The learned Advocate-General in the course of his argument 
lias taken us through the whole of the article line "by line and 
pointed out the parts which in his view are open to complaint. 
The learned Advocate has, moreover, relied upon two other 
articles, exhibits 16/1 and 18/1, which he states were written 
by the same writer and appeared in the issues of the Kar- 
mayogin on the 24th and 31st July, 1909. These two articles 
he claimed to use for the purpose of showing the meaning of 
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(1) (1897) I. L. R. 22 Bora. 112, 137. 
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certain expressions used in the article complained of and also 
to show the intention of the writer. 

But, as we pointed out during the argument, apart from 
all other questions, these articles were not proved in such a 
manner as to entitle us to take them into con||deration. We 
must, therefore, deal with the article complained of as it stands. 

Now the first words that the learned Advocate-General has 


laid stress upon is the call to the Nationalist party to once 
more assume their legitimate place in the “struggle for Indian 
liberties . 55 This, it is said, is a clear invitation by the writer 
to his countrymen to join in a movement having for its attain- 
ment the liberation of India from foreign rule. But in my 
opinion the words standing alone are capable of a much more 
innocent meaning. The use of the word “liberties” in the 
plural would not prirnd facie point to liberation of the country 
from foreign rule, but to certain specific liberties and this 
view appears to be supported by the subsequent portion of the 
article when the writer sets out what the demand of the 
Nationalist Party must he, viz., an effective voice in legislation 
and finance and some control over the Executive. 

• • ' „ ..." h. \ - ■ ■■ ■ ■ 

The next portion of the article on which the learned Advo- 
cate-General laid stress is the portion “The survival of 
moderate politics in India depended on two factors, the gen- 
uineness of the promised reforms and the use made of them by 
the Conventionists of the opportunity given them by the prac- 
tical suppression of Nationalist public activity 

Had the reforms been a genuine initiation of constitutional 
progress the moderate tactics might have received some justifi- 
cation from events . . . . The reforms have shown that 

nothing can be expected from persistence in moderate politics 
except retrogression, disappointment and humiliation.” The 
argument put forward on this part of the articles is that the 
statement that the reforms are not “ genuine ” or a “ genuine 
initiation of constitutional progress,” holds the Government 
up to hatred and contempt as implying that they have given 
the people something that is not “ genuine.” To my mind this 
is a very far-fetched argument. The writer was obviously 
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entitled to express his opinion on the reform scheme and the 
mere fact that lie states that the scheme is not a genuine 
form or not a genuine measure of constitutional progress can- 
not be seditious. But then it is said that the statement that 
“nothing' can, he expected from persistence in moderate poli- 
tics except retrogression, disappointment and humiliation,” 
followed subsequently by the words “discomfited and humiliat- 
ed by the Government ’ 5 are obviously seditious as the words 
mean that the Government has humiliated a large portion of 
the people, viz., the moderate party, and, therefore, the state- 
ment brings the Government into hatred or contempt. It is 
obvious that this is not the natural or ordinary meaning of 
the words. The natural meaning is that the moderate party 
has been humiliated by accepting the Reform Scheme which is 
not a measure of “constitutional progress.” Then a portion 
of the article was relied upon as showing that the writer was 
advocating that violent methods should be used if necessary. 
The words are “If the Nationalists stand back any longer, 
either the national movement will disappear or the void created 
will he filled by a sinister and violent activity.’’ 

But that the intention is not such is shown by the sentence 
that immediately follows “Neither result can be tolerated by 
men desirous of their country’s development and freedom.” 
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The learned Advocate-General next referred us to the fol- 
lowing part of the article. “The fear of the law is for those 
who break the law. Our aims are great and honourable, free 
from stain or reproach. Our methods are peaceful though re- 
solute and strenuous. We shall not break the law and, there- 
fore, we need not fear the law. But if a corrupt police, un- 
scrupulous officials or a partial judiciary make use of the 
honourable publicity of our political methods to harass the 
men who stand in front by illegal ukases suborned and per- 
jured evidence or unjust decision, shall we shrink from the 

toll that we have to pay on our march to freedom 

We must have our associations, our organisations, our means 
of propaganda, and if they are suppressed by arbitrary pro- 
clamations, we shall have done our duty by our motherland 
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and not on us will rest any responsibility for the madness 
Manomohax which crushes down open and lawful political activity in order 

' 'vtHOSE * ■ 

v . to give a desperate and sullen nation into the hands of those 
E mpero r. ^ erce j y enthusiastic and unscrupulous forces that have arisen 
Fletcher among us inside and outside India. 75 ISI 

The argument on the first part of this p&iagraph is that 
as the Government appoint the police officials and judiciary, to 
describe them as corrupt, unscrupulous and partial reflects 
upon the Government and brings it into hatred and contempt. 
But, though the words used are such that one may strongly 
disapprove of, I am unable to see that the words taken in their 
context necessarily hear this meaning. The first portion of 
the paragraph states that the movement is to he a movement, 
within the law and then follows the sentence commencing “But 
if 77 which words clearly govern the sentence which follows : 
It seems to me reasonably clear that the writer does not intend 
to designate all the police officials and judiciary as corrupt, 
unscrupulous and partial. It is also to be remembered that 
the article is not one written on the police, officials or judi- 
ciary. Although one may regret the use of such words, I 
cannot bring myself to believe that the use of these words in 
the context in which they are used falls within section 124A 
of the Indian Penal Code. 

The other three expressions in the paragraph which have 
been dealt within are the expressions “ arbitrary proclama- 
tion 77 “madness 77 and “a desperate and sullen nation. 77 

It is very obvious that the expression “arbitrary pro- 
clamation 77 coupled with the word “associations 77 points to 
proclamations under the Criminal Law Amendment Act sup- 
pressing associations. I take it, however, that there is no 
particular harm in a writer stating that if his association, 
which he believes to be a lawful one, is suppressed the pro- 
clamation will be arbitrary. It is difficult to deal seiiously 
with the other two expressions “madness 77 and “a desperate 
and sullen nation/ 7 

That the first of those two expressions charges the Gov- 
ernment with insanity cannot he argued. It. is said, however. 
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that the meaning of the word as used is that of recklessness 

and, therefore, falls within section 124A. The word, however, Manomohax 
"» Ghose 

is clearly used to indicate an act of folly which in the context 

is clearly innocuous. Similarly with regard to the expression E mpeiiq b - 

“ a desperate '.Ad sullen nation!” The learned Advocate 

argued that thile words were seditious as implying that the 

Government had made the nation desperate and sullen and, 

therefore, brought the Government into hatred and contempt. 

But if arguments of this nature were assented to, the right of 

comment on the action of the Government given by law would 

be wholly taken away. 


Then we come to what the waiter states is to be the de- 
mand of the nationalist party. “We demand, therefore, not 
the monstrous and misbegotten scheme which has just been 
brought into being but a measure of reform based upon demo- 
cratic principles .... an effective voice in legislation 
and finance, and some check upon an arbitrary executive. We 
demand also the gradual devolution of executive Government 
out of the hands of the bureaucracy into those of the people. 
Until these demands are granted we shall use the pressure of 
that refusal of co-operation which is termed passive resistance. 
We shall exercise that pressure within the limits allowed us 
by the law, but, apart from that limitation, the extent to 
which we shall use it depends on expediency and the amount 
of resistance we have to overcome.” 


The argument for the Crown is that the use of the words 
“monstrous and misbegotten scheme,” as applied to the Re- 
form Scheme hold the Government up to “ridicule and 
vituperation.” But that does not appear to me to be the natural 
consequence of these words. Doubtless the words are a strong 
condemnation of the Reform Scheme framed by the Govern- 
ment. The law, however, permits comments on actions of the 
Government provided they do not bring the Government into 
hatred or contempt or promote disloyalty. A statement that 
the Reform Scheme is monstrous and misbegotten, because it 
is not founded upon democratic principles, is not by itself one 
that exceeds fair and reasonable comment. 
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Manomohan relied on were the words 4 'arbitrary executive” which he stat- 
^ H ° SE ed were 44 sufficient of themselves to contravene the law.” 
E mpero r, jj e argued that any constitutional lawyer would know that the 
Fletcher : Executive Government in India was not an ■mtrary execu- 
tive, as no person is liable to be deprived of §i§ liberty or to 
have his property forfeited without recourse to the Courts of 
law. In the first place, however, it is to be noticed that we 
must look at the words used by the writer not as if he were 
a constitutional lawyer but as a writer in a journal. 

I quote from the very pertinent remarks made by Strachey 
J. in charging the Jury in Queen-Empress v. Bal Ganaadhar 
Tilak (1). "A journalist is not expected to write with the 
accuracy and precision of a lawyer or a man of science; he may 
do himself injustice by hasty expressions out of keeping with 
the general character and tendency of the articles.” More- 
over, there is a more general and popular meaning to the words 
"arbitrary executive” than that given by the learned Advocate- 
General. Further* if the definition given by the learned Ad- 
vocate-General is correct, it may be a matter of opinion how 
far the Government does or does not fall within that definition. 
The next expression to which exception was taken was "pas- 
sive resistance.” The writer has, however, defined it himself 
as being a refusal of co-operation within the limits allowed 
by the law. It seems difficult to deduce a seditious mean- 
ing from this phrase. But then it is said that although the 
writer states that the pressure is to he used within the limits 
allowed by the law, yet there is a covert threat to use pi ess lire 
outside those limits if necessary. 

All I can say on this argument is that I have not been 
able to discover this covert threat from the words used. The 
nexi and last part of the article, which the learned Advocate- 
General has called our attention to is: "The movement of 
arbitration successful in its inception has been dropped as a 
result of repression. The swadeshi boycott movement still 
moves by its own impetus. . . . . . We must free our social 
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and economic development from the incubus of -tlie litigious 
resort to tlie ruinously expensive British Courts. 55 

The learned Advocate-General stated that the expression 
“swadeshi boycott 55 referred to a boycott of the Government. 
But it is a matter of public knowledge that it refers to a boy- 
cott of foreig wB feds : and' again he laid stress upon the ex- 
pression “British Courts. 55 The question as to the expense 
involved in litigation before the Courts is surely a matter on 
which a -writer is entitled to comment. 

This is not the first time, nor will it I imagine be the 
l T ast, when the Courts will be described as ruinously expen- 
sive, and I cannot see how such a statement can come within 
section 124 A. 

I have now dealt with the arguments that have been made.,, 
before us in detail on the article, and I have given the best 
consideration I can on the article as a whole and I have come 
to the conclusion that it does not appear from the article that 
it is such as is likely to cause disaffection or produce hatred 
or contempt of the Government, nor can I find from the article 
that such was the intention of the writer. 

Doubtless to many if not to most people the writer's view 
on the great Reform Scheme would appear to be unreasonable 
and one that does not recognise the great advance that has 
been made. 

But with that we are not concerned. All that we have 
to decide is whether the law, as it is, has or has not been 
broken by the appellant by the publication of this article, and 
I have come to the conclusion that it has not. 

The learned Advocate-General has pressed upon us strong- 
ly to take into consideration the state of the country at the 
time this article was published. The authorities show that 
that is a matter to be taken into consideration, but that ob- 
viously does not entitle the Court to convert an article not 
falling within the mischief aimed at by section 124A into one 
that does. 

In my opinion the appeal ought to be allowed and the 
conviction and sentence set aside. 


1910 

Manomohak 

Ghose 

v. 

Emperor. 

Fletcher 

J. 


E. II. M. 


Accused acquitted, 

19 


INDIAN LAW EEPOETS [VOL. XXX VIII 


CRIMINAL REVISION. 


Before Mr. Justice Holm wood and Mr. Jusiim Fletcher. 

GOBINDA CHANDEA ADl|f|';" . 
COEPOEATION OF CALCUTTA.* 

Drainage— Calcutta Municipal Act (Bengal II 7 of 1899) ss. 299 and 57 If— Place 
lawfully set apart for the discharge of drainage— Private common drain 
belonging to the landlord not subject to right of user as public drain by the 
Corporation— Liability of tenant. 

A place lawfully set apart for the discharge of drainage, by the Cor- 
poration within the meaning of s. 299 of the Calcutta Municipal Act, must 
be a place over which the Corporation have acquired by some procedure 
under the Act, a right to make use of private property as a public drain. 

A tenant of premises is not bound, under s. 299, to convey the 
drainage therefrom into a drain belonging to his landlord over which 
the Corporation have no such right. 

The petitioner was *a tenant of premises No. 53, Nimoo 
Gossain’s Lane, in the town of Calcutta, and was living in his 
own hut. The owner of the premises Nos. 53 to 55/1, a bustee, 
constructed a pipe drain, called the common house-drain, in 
1906 or 1907, about 500 feet long, on the north 
of this block of huts, connected with the Municipal 
drain in the lane situated about 350 feet from the pre- 
mises No. 53. There were two-yard gulleys made to receive 
the drainage from these premises and a surface drain leading 
from them to the gulleys. A notice was issued under s. 299 
of the Municipal Act, with the approval of the General Com- 
mittee, and served on the petitioner requiring him to connect 
the surface drain with the landlord’s drain on the north. It 
appeared that the Corporation had no right to use the hitter as 
a Municipal drain. The petitioner, having failed to comply 
with the notice, was prosecuted by the Corporation and con- 
victed by the Municipal Magistrate, on the 25th July, 1910, 

* Criminal Revision, No. 1246 of 1910, against the order of Amrita 
Lai Mookerjee, Municipal Magistrate of Calcutta, dated July 25, 1910. 
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under ss. 299 and 574 of the Act, and sentenced to a fine of 
Its. 10. He thereupon moved the High Court and obtained the 
present Rule in terms set forth in the judgment below. 

Bobu Jn0jmdra Nath Sarkar, for the petitioner. 

Balu A' ^tm tlharan Bose , for the Corporation. 

W 

Holmwood and Fletcher JJ. This was a Rule calling 
upon the Municipal Magistrate to show cause why the fine on 
the petitioner should not be set aside on the ground that the 
drain called the common house-drain belongs to the landlord 
of the bustee and is not a place lawfully set apart for the dis- 
charge of drainage from the premises of the petitioner, and 
that the landlord* is the person against whom proceedings 
should be taken in respect of the drainage of the petitioner’s 
house. 

We have heard the learned vakil in support of the Rule 
and the learned vakil who shows cause for the Corporation in 
reply, and we are clearly of opinion that section 299 does not 
operate against the petitioner in th.e present case. We are 
referred to section 298, but that has merely a historical in- 
terest, for it is only alleged that it is under that section that 
this common bustee drainage was originally effected. That 
arrangement appears to have been that every hut in the bustee 
which had a surface drain connected with the private common 
dizain of the landlord and that private common drain of the 
landlord discharged into the Municipal sewer at a distance 
outside the statutory limits. The learned Municipal Magis- 
trate finds that this private common drain of the landlord 
must presumably be a place lawfully set apart for the dis- 
charge of drainage. In a case like this there should be no 
presumption as to the statutory powers of the Corporation. 
A place lawfully set apart for the use of the public by the Cor- 
poration must be a place over which the Corporation have ac- 
quired by some procedure under the statute a right to make 
use of private property as a public drain, and there is nothing 
fck show in this case, and it is not even alleged, that the Cor- 
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poration have obtained any powers to set apart this place for 
the discharge of drainage. We, therefore, think that it is 
still private property of the zemindar, and that the petitioner 
who is merely a tenant cannot be called upon to alter his con- 
necting drain to suit the convenience of the,J®a(poration. He 
certainly cannot be fined for neglecting to w a mf 

The Rule is made absolute and the order of the Municipal 
Magistrate discharged. The fine, if paid, must be refunded. 
j5, u. M. J Rule absolute. 


PRIVY COUNCIL. 


JATINDRA NATH CHOWDHRI 
v. 

PRASANNA KUMAR BANERJEE. 

Nov7l',S,15. (and F0UIi 0THEE APPEALS consolidated.) 

[On appeal from the High Court at Fort William in Bengal.] 


P.C.* 

1910 


Bengal Tenancy Act ( VIII of 1885 ) s. ISS—Suit for enhancement of rent— Suit by 
one co-sharer making defendants other co-sharers who refused to join as plaint- 
iffs— Meaning of “ act together — ” Suit for arrears of rent— Suits expressly 
authorised by Bengal Tenancy Act -Suits not requiring authority of Act — 
Bengal Tenancy Act , ss. 7 and SO. 


The institution of a suit for enhancement of rent, being a suit 
authorised by the Bengal Tenancy Act (VIII of 1885), is something 
which “a landlord is required or authorised to do” under the Act with- 
in the meaning of section 188, and consequently a thing in which all 
the “joint landlords” must “act together,” that is, take common ac- 
tion. Such a suit, therefore, is only properly framed when all the 
joint landlords are made plaintiffs. It is not sufficient for one or some 
of the joint landlords to sue as plaintiff or plaintiffs and make those who 
refuse to join with him or them defendants in the suit. 

Pramada Nath Poy v. Ramani Kanta Poy (1) distinguished. 

It is otherwise with a suit for arrears of rent, the bringing of which is 
not a thing which the landlord is, under the Bengal Tenancy Act, either 
required or authorised to do. Rent in arrear * is a debt the right to 
recover which arises under the general law, and does not require the 
authority of the Bengal Tenancy Act ; and that Act does not authorise 

* Present : Lord Macnaghten, Lord Mersey, Lord Robson, Sir 
Arthur Wilson and Mr. Ameer Ali. 

- (1) (1907) I. L. R. 35 Calc, 331 ; L. R. 35 I. A. 73. 
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such a suit, though, on a decree being obtained, consequences may follow 1910 
which result from the provisions of the Act, and from those provisions j ATINDjaA 
alone. ' Nath 

Five consolidated appeals from decrees (18th July, 1st Chowdhm 

August, and 18th August, 1904), of the High Court at Cal- Pbasanna 
cutta, which dismissed appeals from judgments and decrees Banekjee. 
(8th Fehruar^l^04), of the District Judge of Alipur, affirm- 
ing decrees (28th June, 1899), of the Munsif of Alipur. 

The plaintiffs were the appellants to His Majesty in Coun- 
cil. 

The five appeals arose out of five different suits instituted 
in the Munsiffs Court, of which four were for recovery of ar- 
rears of rent and for enhancement of rent, and one for enhance- 
ment of rent only. So far as the claims for arrears of rent 
were concerned, the plaintiffs obtained decrees; and the only 
question arising in these consolidated appeals, was as to their 
right to obtain decrees for enhancement in the suits as framed. 

The plaintiffs claimed to be the sole proprietors of a zemin- 
dari estate separately assessed to Government revenue, and 
consisting of two mahals numbered 166 and 166/1 in the Col- - 
lectorate register. The original defendants in the suits were 
tenants of lands forming a part of the plaintiffs* zemindari 
and the plaintiffs alleged that they were, as such, liable to pay 
a fixed and definite sum as rent to the plaintiffs alone; that 
they (the plaintiffs) had received for a considerable time past, 
and still continued to receive such fixed and definite sum; 
and that the rents were below the proper rate and were liable 
to enhancement. 

The only defence now material was that the plaintiffs were 
not the sole proprietors of the estate, and that their co-sharers 
not having been made parties the suits were not maintainable ; 
and when the suits first came on for hearing, on 15th May, 

1897, the Munsif, holding that though the rent had been paid 
separately, the lands were undivided, dismissed the suits on 
the above ground. 

On appeal to the Subordinate Judge of the 24-Parganas 
the suits were, as regards the question of enhancement, re- 
manded for trial of the issue whether the plaintiffs were, or 
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were not, co-parceners with others, and it was, on 21st De- 
cember, 1908, found by the Munsif that they were ; and their 
co-sharers (who were the owners of four other zemindari es- 
tates separately assessed to Government revenue, and num- 
bered as mahals 136, 163, 168 and 222 in th^l|)ollectorate re- 
gister) were added as pro forma defendant# the suits, the 
order to that effect being affirmed by the District Judge of 
the 24-Parganas on appeal on 18th February, 1899. 


On 28th June, 1899, when the hearing of the suits (as 
so amended) was continued by the Munsif, he held that the 
plaintiffs as “fractional landlords,” could not maintain the 
suits for enhancement of rent as the co-sharers being defend- 
ants did not join with the plaintiffs in their claim, but in 
fact contested it, and therefore, so far as the right to enhance 
the rent was concerned, he dismissed the suits. 

The plaintiffs appealed from that decision, and the appeals 
came before another District Judge of the 24-Parganas who, 
on 12th Mary, 1900, after referring to the estates (mahals 166 
and 166/1) of which the plaintiffs claimed to be proprietors, 
said : — 


4 ‘These two estates and four other estates hold a large quantity 
of land in common; there has been no partition of such land by metes 
and bounds ; nor has there been any proportionate division of the rents 
of such land according to any definite shares ; but the tenants of such 
lands pay their rent in certain fixed sums to the proprietors of the 
several estates. It has been found and it is no longer open to dispute 
that such is the mutual position of the proprietors, (the plaintiffs) and 
the tenure-holders (the defendants) in this suit (whatever the origin 
of it may have been) for the defendants tenure is composed of such 
common land.” 

He was of opinion that by the judgment of 18th February 
1899, the then District Judge had decided that the co-sharer 
landlords must be added as parties plaintiffs in order to make 
a suit for enhancement of rent maintainable; that having only 
been joined as defendants the judgment was not complied 
with; that the said judgment constituted a res judicata upon 
the whole question; and that to decree the appeals would be 
to overrule that judgment which he had no power to do : and 
on these grounds he dismissed the appeals. 
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The appeals tlxen came before a Divisional Bench of the 
High Court (Sir E. W. Maclean C.J. and Geidt J.) who on 
25th August, 1903, at tbe instance of the plaintiffs, remanded 
the cases to ascertain whether there had been any partition, 
not by metes bounds, but of one estate into six separate 
estates with a proportionate allotment of rents to such separate 
estates. 

The appeals came on remand before another District 
Judge, and he, on 8th February, 1904, decided that there had 
been no partition, and dismissed them with costs. 

The plaintiffs again filed appeals from these decrees which 
the High Court (Rampini and Saroda Charan Mitter JJ.) dis- 
missed summarily under section 551, read with section 587 of 
the Code of Civil Procedure (Act XIV of 1882). 

An application for leave to appeal to His Majesty in Coun- 
cil having been rejected by the High Court, the plaintiffs ap- 
plied for, and on 16th February obtained, special leave to ap- 
peal against the decrees of the High Court as above stated, 
and also against the order of remand of 25th August, 1903. 

On these appeals, “ 

DeGruyther , K.C., and A. M. Dunne , for the appellants, 
contended that they were entitled to maintain the suits. The 
mahals of which they were proprietors formed separate estates; 
they were separately entered in the Collectorate register ; bore 
separate tauji numbers ; had a separate assessment for the Gov- 
ernment revenue payable in respect of them, and a separate ren- 
tal payable by the tenants thereof. These facts raised, it was 
submitted, a presumption of law that the appellants were se- 
parate and divided owners of their mahals, and being entitled 
to collect their rents separately were also entitled to enhance 
them when necessary. Reference 'was made to Hem Chandra 
Choiodhry v. Kali Prasamia Bhaduri (1). The appellants 
were not joint landlords. But even assuming they were, the 
addition of their co-sliarers by the Court as defendants en~ 
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(2) [1891] A. C. 107, 144, 145. 

(3) (1899) I. L. E. 26 Calc. 409 
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AvS to partition it was to be effected by apportioning tlie 
rent to be paid by the various tenants, and not, as a rule, by 
splitting up the lands: Bengal Estates Partition Act (Ben- 
gal Act \ of 189 i ) section 3, sub-section (5), and sections 4 
and HI, and iflrcal Tenancy Act Amendment Act (Bengal Act 
1 of 1007) section 58 (amending section 188 by the addition 
of a section 188 A) were cited. The suits were remanded by 
the High Court (unnecessarily as the appellants contended) 
for further evidence as to whether there had heen partition or 
not, but the appellants had been refused an extension of time 
they asked for to obtain it. 

Ross, for the respondent Prasanna Kumar Banerji (who 
was concerned only with the suits for .enhancement of rent), 
contended that the institution of such a suit, was, on its true 
construction, included in section 188 of the Bengal Tenancy Act 
as being something in which “joint landlords were required 
and authorised' 5 by the Act to join. That construction of the 
section was confirmed by the following authorities : Baidya 
Nath Uc Sarkar v. Qim (1), Guni Mahomed v. Moran (2), 
Beni Madhvb Roy v. Jaod AH Sircar (3), Go pal Chunder Das 
v. U mesh Narain Chowdhry (4), Moheeb Ali v. Ameer Rai (5), 
and Haladhar Saha v, Rhidoy Sundri (6). The case of 
Fra mad a Nath Roy v. Ramani Kant a Roy (7), was distin- 
guishable on the ground that a suit for arrears of rent could 
be brought under the general law, irrespective of the' Bengal 
Tenancy Act ; hut a suit for enhancement of rent, was special- 
ly provided for by that Act (see sections 7 and 30) and could 
only he brought under its provisions. Section 86 of the Act 
was also cited. The case of Hem Chandra Chowdhry v. Kali 
Prasanna Bhaduri (8), was not applicable, as in the present 
case there had been no partition, a fact which had been found 
against the appellants. The suits had been rightly dismissed 

(.1) (1897) I. L. It. 25 Calc. 917. (5) (1890) I. L. E. 17 Calc. 538. 

(2) (1878) 1. L. 4 Calc. 96. (6) (1892) I. L. E. 19 Calc. 593. 

(3) (1890) I. L. R. 17 Calc. 390, (7) (1907) T. L. R. 35 Calc. 331 ; 

392. U E. 35 I. A. 73. 

(4) (1.890) I. L. E. 17 Calc. 695. (8) (1899) I. L. R. 26 Calc. 832. 
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by the High Court under sections 551 and 587 of the Civil Pro- 
cedure Code of 1882. 

DeGruyiher , K.C., replied. 

The judgment of their Lordships was cflvered by 

Lord Macnaghten. This litigation, wfiifti is the out- 2fov. 15- 
come of five different suits, has lasted for the period of fifteen 
years. It is not necessary to explain its origin or to trace its 
course which has certainly been leisurely and somewhat de- 
vious. Nothing now remains to be determined but a question 
of general importance: — 

Does the Bengal Tenancy Act, 1885, prohibit one or some 
of two or more joint landlords from suing to enhance the rent 
unless both or all of the u fractional landlords’ ’ as they are , 
sometimes called, join in the suit as co-plaintiffs? 

Section 188 declares that “where two or more persons are 
joint landlords, anything which the landlord is under this Act 
required or authorised to do must be done . . . .by both 

or all those persons acting together . 

. The question therefore divides itself into two branches: 

(i) Is the institution of a suit to enhance rent, a thing which 
tlie landlord is under the Act authorised to do? And (ii) 

What is the meaning of the words “acting together” ? 

To take that expression first, it seems to their Lordships 
that it means just what it says. In order to comply with the 
Act the persons referred to must take common action. It was 
argued that it is enough if one of the joint landlords sues as 
plaintiff and makes those who do not concur with him defend- 
ants. In plain words the proposition is that if a person is 
made a defendant because he is unwilling to act together with 
the plaintiff he is to be deemed to be acting together with the 
plaintiff when once he is placed on the record as defendant. 

It is enough to state the proposition to dispose of it. 

Then comes the question, is a suit to enhance rent a thing 
authorised under the Act? It is so plainly in the case of an 
occupancy raiyat. The authority is given expressly in section 
80. It is so also in the case of tenure holders though the 


VOL. XXXVIII] CALCUTTA SERIES. 

language is not so explicit. Section 7 (I) provides that in 
the cases where the rent of the tenure holder is liable to be 
enhanced it may (subject to any contract between the parties) 
be enhanced up to a certain specified limit. Xow rent can 
only be enhanced by instituting a suit for that purpose; and 
therefore it seems tolerably clear that the institution of a suit 
for enhancement of rent is a thing authorised by the Act in 
the case of tenure holders as well as in the case of occupancy 
raiyats. 

It was argued that a suit to enhance rent stands on the 
same footing as a suit for arrears of rent, and that inasmuch 
as a suit for arrears of rent may be brought by one joint land- 
lord making the other joint landlords defendants [as was de- 
cided in the case of Pvamacla Nath Roy v. Ramini Kanta 
Roy (1)], a similar course may be adopted in a suit to enhance 
rent. But the answer is that the bringing of a suit for arrears 
of rent is not a thing which the landlord is under the Act 
either required or authorised to do. Rent in arrear is a debt. 
The right to recover a debt arises under the general law. A 
suit for recovery of rent does not require the authority of the 
Bengal Tenancy Act, nor does the Act purport to authorise 
such a suit, though on a decree being obtained consequences 
may follow which result from the provisions of the Act and 
from those provisions alone. 

Their Lordships therefore think that the judgment of the 
High Court dismissing these suits was quite right, and they 
will humbly advise His Majesty accordingly. 

The appellants will pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellants : T. L. Wilson fy Co. 

Solicitor for the respondent, Prosanna Kumar Banerji ; 
Douglas Grant . 

j. v. w. 

■ (1) (1907) 1. L. R. 35 Calc. 331; L. R. 35 I. A. 73. 
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INDIAN LAW DEPORTS [YOL. XXXYIII 


APPELLATE CIVIL. 


Before Mr. Justice Garnduff and Mr. Justice Richardson. 

DWARKA NATH BIDYADHAR 

v'K 

DAMBARTJDHAE M AHAP ATE A . * / ■ .’ 

Rent— Maintenance Grant— Baradaran Jagir , Orissa— Landlord and Tenant - 
Grantor and Grantee -Killajat estates in Orissa— “ Light tribute . ” as rent— Ass- 
essment of rent by Settlement Officer— Finality of decision— Bengal Tenancy 
Act (VI IT of im)s$.3(5 j, 10k, 107 — Bengal Tenancy Amendment Act (Ben. 
Ill of 189S) s. 9— -Second Appeal— Findings of Fact— Inference of Law.' 

In Orissa, a proprietor of an estate governed by the law of pri- 
mogeniture made a grant of certain villages as baradaran jagir , Mior- 
posah niskar, etc., for the support of the younger brothers and other 
nearer relatives of the family ; it was not transferable, but was subject 
to resumption on failure of direct heirs, and the grantee had to pay 
to the grantor a proportionate share of the Government revenue : — 

Held , that the amount payable by the grantee to the grantor uncler 
such conditions constituted rent within the meaning of s. 3 (5) of the 
Bengal Tenancy Act, 1885, and the grantees were tenants and not co- 
proprietors. 

Chancier Kant Chuckcrbutty v. Mahomed Hossein (1) referred to. 
"Where a Settlement Officer made an assessment of rent under s. 
104 of the Bengal Tenancy Act (VIII of 1885), which was not appealed 
against under s. 108 of the Act : — 

Held, that the decision of the Settlement Officer was, in View of 
s. 107 of the Bengal Tenancy Act, 1885, read with s. 9 of Bengal 
Tenancy Amendment Act, 1898, final. 

Though the High Court, in second appeal, cannot interfere with 
finding of fact, it can interfere with an inference of law drawn from 
the facts found. 

Second Appeal by the defendant, Dwarka Nath Bidyadhar 
Mangaraj Mahapatra. 

^Appeals from Appellate Decrees, Nos. 1068, 1181 and 1182 of 
1907, against the decrees of J. J. Platel, District Judge of Cuttack, 
dated April 2, 1907, affirming the decrees of Moti Lai Singh, Subor- 
dinate Judge of that district, dated Sept. 12, 1906. 

(1) (1866) 6 W. R. Act X, 1. 
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and Dainbarudbar Mabapatra brought three separate suits Rwarka 
against the defendant Dwarka Hath Bidyadhar, which were by Bidyadhar 
consent of parties beard together and disposed of by one judg- Damba- 
ment in the Subordinate Judge’s Court as well as in the Dis- 
trict Judge’s Court. 

The plaintiffs and the defendant belonged to the same 
family. 


The plaintiffs brought this suit for a declaration that they 
had an ancestral right to maintenance and held the lands in 
suit in lieu thereof, for a further declaration that the defendant 
was not entitled to realise anything over and above the original- 
ly fixed “light tribute/’ with enhancement in proportion to the 
amount of enhanced revenue assessed at the last settlement, and 
for an injunction restraining the defendant, who had obtained 
a rent decree, from executing the same as being a fraudulent 
decree. The plaintiffs, Bhagaban Chhotrai Mahapatra and 
Brahmanada Mahapatra, based their title on two ancient 
Sanads of 1812, while the plaintiff Dambartidhar Mahapatra 
based his title on a rafanamu filed in a civil appeal in 1886 be- 
tween his father and the defendant’s grandfather. 


The defendant-appellant, the proprietor of Killah Ambo, 
claimed rent at the rate at which the Settlement Officer had 
assessed the lands under section 104 of the Bengal Tenancy 
Act, 1885, and pleaded that, the plaintiffs not having preferred 
any appeal against the assessment of the Settlement Officer, 
the order of that officer had become final. 


The Subordinate Judge found that the “light tribute” 
payable by the plaintiffs was not rent and the relationship 
of landlord and tenant had never existed between the plaintiffs 
and the defendant, and that the Settlement Officer was incom- 
petent to assess any rent on the land in the suit ; and he passed 
a decree declaring that the plaintiffs were entitled to hold the 
lands granted to their ancestors by the former proprietor of 
Killah Ambo in lieu of maintenance on payment to the defend- 
ant of only a proportionate share of the Government revenue 
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191-0 which the defendant had to deposit in the Collectorate. The 
Dwarka District Judge affirmed the decree of the Subordinate Judge. 

Nath ■* r .. 

Bidyadhar The defendant thereupon preferred this appeal to the 
Dam in- High Court. . , 

!M\HArATOA. Babu Pravas Chmider Mitter and Balm Smhilmadhab 
Mallich, for the appellant. 


Babu Eamchandra Mazumdar, for the respondent. 


Carndtof and Richardson J j, These three appeals arise 
out of three suits which were, by consent of parties, heard to- 
gether and disposed of by the same judgment. The undis- 
puted-facts may be thus shortly stated. 

The appellant is the proprietor of Killah Ambo in the 
district of Balasore in Orissa. In this killah the right of 
primogeniture prevails, the estate being impartible and de- 
scending on the death of the proprietor to his nearest male 
heir. The respondents are the agnates of the proprietor, who 
is the appellant before us, and whose ancestors assigned the 
lands in suit, subject to a “light tribute ” equivalent to the 
Government revenue, to the ancestors of the respondents in 
lieu of maintenance. The. respondents in S. A. Nos. 1181 and 
1182 base their title on two ancient sanads of the year 1812, 
while the respondent in the remaining appeal bases his title 
on a rafanama filed in 1886 in a Civil Appeal between his 
father and the present appellant’s grandfather. 

Orissa, it is well known, has not been permanently settled. 
At the last settlement in 1897 the Settlement Officer treated 
the “light tribute” as rent, and increased it considerably. 
Thereafter the appellant sued the respondents for arrears of 
r"ent as tenants on the basis of the new settlement, and he 
obtained exp arte decrees against them in the years 1903 and 
.1904. The respondents then instituted these suits in the Court 
of the Subordinate Judge for declarations that the rent decrees 
had been fraudulently obtained and ought to be set aside, 
and that they were liable to pay, presumably as proprie- 
tors, only a proportion of the Government revenue. They 
also, prayed for an injunction restraining the appellant from 
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executing his fraudulent decrees ; but it appears that, after 

the institution of the suits, the decrees were in fact executed, Dwarka 

•• # : . iNath 

and this prayer, therefore, became infruetuous and was i g- Bidyadhah 
nored. The Subordinate Judge lias found that the “light Damba- 
tribute” payable by the respondents is not rent, that the re- 
lationship of landlord and tenant has never existed between' 
the appellant and the respondents, and that, therefore, the 
Settlement Officer was incompetent to assess any rent on the 
lands in suit. He has accordingly given the respondents a 
declaration to the effect that they are entitled to hold the 
lands granted to their ancestors by a former proprietor of the 
kill ah in lieu of maintenance on payment to the appellant of 
a proportionate share of the Government revenue These 
decrees have been affirmed by the learned District Judge, and 
the projirietor has now appealed to this Court. 

It is clear that, if the assessment of rent by the Settle- 
ment Officer in 1897 was made under section 104 of the 
Bengal Tenancy Act, 1885, his decision cannot now be ques- 
tioned. This is laid down in express terms by section 107 
of the Act, read with section 9 of the Bengal Tenancy (Amend- 
ment) Act, 1898 (Ben. Act III of 1898), which runs as follows : 

“Every settlement of rent by a Revenue Officer under 
section 104 of the Bengal Tenancy Act, 1885, before the com- 
mencement of this Act, in respect of which no appeal has 
been preferred to the Special Judge appointed under section 
108 of that Act, has the force and effect of the decree of the 
Civil Court in a suit between the parties, and shall be final.” 

Now, it is admitted, and it cannot be denied, that, if the 
respondents are tenants, no exception can be taken to the 
proceedings of the Settlement Officer. The question there- 
fore resolves itself into one as to ’whether the respondents 
are tenants or not. Both the Courts below have held that 
they are not, and it has first been contended before us on 
behalf of the respondents that this is a finding of fact which 
cannot he reversed on second appeal. We think that there 
is no substance in the contention. The learned Subordinate 
Judge has found, first, that the lands in suit were granted to 
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1910 the ancestors of the respondents in lieu of maintenance and 
Dwarka on the condition that the grantees would pay to the grantors a 
Bidyadhar share °f tiie Government revenue ; secondly, that, as the 
Damba & rai]Ltees were bound to pay only a share of the Government 
RUDHAR revenue, they were never liable to pay < ‘rent’ 5 to the proprietors ; 
Mahafatra. thirdly, that, therefore, neither the respondents nor their 
ancestors have ever held the lands as tenants under the pro- 
prietors, and the relationship of landlord and tenant has at 
no time existed between the- two. Here, no doubt, we have 
certain findings of fact, and with these we cannot, of course, 
interfere; but the inference drawn from them is an inference 
of law, which is, in our opinion, open to revision by us. The 
findings amount to this, that the respondents hold these lands 
on payment to the appellant of sums of money proportionate 
to the Government revenue, and it seems to us that the true 
conclusion from this is that the respondents are tenants of the 
appellant. 

The position of these holders of maintenance-grants in 
Orissa is described by Mr. Maddox at page 414 of his Orissa 
Settlement Report of 1900, where he discusses the incidence 
of tenure in killahjat estates. “In the first place,” he writes, 
“ the inheritance to the ownership is governed by the law of 
primogeniture, and from this arises the necessity of providing 
for the younger brothers of the family. This is done by as- 
signing to the brothers and other near relatives villages or 
parts of the villages for their support, under such -names 
baradaran jagir, Ichor ajposak nisTcar, etc. These grants are 
generally heritable, but not transferable, and the head of the 
family claims the right to resume on the failure of direct 
heirs, and adoption is not recognised.” 

The question we have to decide is whether a person hold- 
ing such a grant on condition of paying to the grantor a 
proportionate share of the Government revenue, is,, a tenant of 
the grantor within the meaning of the Bengal Tenancy Act of 
1885. Section 3 (3) of that enactment defines a tenant as “a 
person who holds land under another person, and is, or, but for 
a special contract, would be, liable to pay rent for that land to 
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that person” : and sub-section (S) of the same section defines 
4 Tent” as 4 4 whatever is lawfully payable or deliverable in money 
or kind by a tenant to his landlord on account of the use or occu- 
pation of the land held by the tenant.” Now, when we refer 
to the plaint in S. A. No. 1068 of 1907, we find it is there dis- 
tinctly stated that the jagir in suit was held for maintenance 
on condition of the payment of an annual rent (jama) of so 
many rupees in proportion to the revenue (raj ashy a) of the 
killah. Again, when we look at the rafanama , which is re- 
lied upon in that appeal, we find it similarly stated that the 
maintenance jagir was to be held year by year on payment of 
a certain sum as the rent (jama) thereof to (not through) 
the proprietor, and that the revenue (rajashya) assessed on 
the land should be paid by the latter. And, as we have al- 
ready shown, the Courts below have found that the respondents 
are liable to make, in respect of these lands, annual cash pay- 
ments to the appellants. The result is that, on the respon- 
dent’s own showing, as well as on the facts found, the lands 
are held in lieu of maintenance on payment of sums corre- 
sponding with a share of the Government revenue, and it 
seems to us that the sums so paid or payable are “rent.” In 
this connection we may refer to the ruling of this Court in 
Chunder Kant CJmckerbatty v. Mahomed Hussein (1). This 
was a suit for the rent (or revenue) of land, which was held 
by the defendant as a proprietary taluk subordinate to the 
plaintiff. The defendant undertook to pay the revenue to the. 
plaintiff, who was bound to pay the same to the Government, 
the money receivable from the defendant being part of the 
assets of the estate, and the whole estate being liable for de- 
fault of revenue. It was held by the Judges that the rent 
(or revenue) assessed on the taluk might be the subject of a 
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' suit under the Bengal Rent Act, 1859. Adopting the ratio 
desidendi of that case, we hold that the respondents are clearly 
not co-proprietors, but tenants, that the existence of the re- 
lationship of landlord and tenant follows from the facts found, 
and that these appeals are entitled to succeed. 


(1) (1866) 6 W. It., Act X, 1. 
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EUDHAR 

Mahapatra. 


We may add that the frame of the suits seems to us to be 
obviously bad. The foundation of them was fraud in obtain- 
ing the rent decrees of 1908 and 1904, and the cause of action 
was, in each instance, said to have occurred on the day on 
which the fraudulent decree was obtained. No particulars of 
the fraud suggested were, however, set forth in the plaints’, 
while at the trial no attempt was made to substantiate fraud, 
but the entirely new case that the Settlement Officer’s proceed- 
ings were ultra vires was made. It seems to us that, in these 
circumstances, it is very doubtful whether a declaratory decree 
ought to have been granted by any Court in the exercise of its 
equitable jurisdiction. 

' The result is that these appeals must be decreed, and (lie 
suits dismissed with costs throughout. 


S. A. A. A. 


A jj pea h s a l lowed . 


APPELLATE CIVIL. 


1910 

dug. 10. 


Before Mr. Justice 1). Chatter jee and Mr. Justice Bichard son. 

BALI PANDA 
v. 

JADIJMANI S ANTRA.* 


Limitation — Hindu Deities — Suit for removal of Hindu Deities from one's custody 
to another' s —Limitation Act (XV of 1 877), Sch. 11 , Arts . 1^9, 20, Uf5. 

A suit by Thakurs (deities) themselves for removing themselves 
from the custody of the defendants to the custody of the plaintiffs 
other than themselves is not a suit for a moveable property. It would 
be a suit for which no provision is made in the Limitation Act, and 
would therefore naturally come under Art 120 of Schedule II of the Act 
unless any other Article also applied. Article 49 has no application w 
such cases. 

Second Appeal by the plaintiffs Nos. 3 to 6, 

Plaintiffs Nos. 8 to G as marfatdars of the Thakurs Gopee- 
nath and Raglmnatli sued for a declaration that they were 
entitled to the custody of the Thakurs and for recovery of 

* Appeal from Appellate Decree, No. 1220 of 1909, against the judg- 
ment of J. J. Plate!, District Judge of Cuttack, dated March 5, 1909. 
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possession of the same. The Thakurs tliemselves were tiie 
plaintiffs Nos. 1 and 2. The defendant, in whose house the 
Thakurs were located for many years, pleaded that plaintiffs 
Nos. 3 to 0 were not marfatdars , but merely pujarie s, who 
had no right to remove the Thakurs . The Munsif decreed 
the suit, holding that a "Thakur is not moveable property in 
the eye of law, but a juridical person. On appeal, the Dis- 
trict Judge reversed the decision of the Munsif, and dismissed 
the suit, holding that, for the purposes of the suit, the 
Thakur must be regarded as moveable object, and Art. 49 of 
the Limitation Act would apply. The plaintiffs thereupon 
appealed to the High Court. 

Babu Kshettram oh an Sen, for the appellants. The decree 
of the lower Appellate Court is self-contradictory. Thakur 
once consecrated must he regarded as a juridical person. 
Thakur is a perpetual minor, and this suit must be regarded as 
a suit by the Thakur through their shebaits to have them- 
selves placed in proper custody. Art. 49 of the Limitation 
Act cannot apply : see Gossami Sri Grid/iariji v. Romanlalji 
Gossami (1). There is no limitation. Assuming that the 
Thakurs are moveable properties, the defendant must he 
treated as bailee, and Art. 145 would apply. At least Art.. 
120 would apply. 

Babu Pravashchandra Mitra , for the defendant. Art. 49 
governs the case. This is a suit for the removal of the 
■ Thakur . Here the physical possession of the Thakur is a 
valuable right, and, so far as the claim for such physical pos- 
session goes, it is a claim for the possession of a moveable : 
Subbar ay a Gurukal v. Cliellappa Mudali (2). The argument 
that Art. 145 would apply was not advanced in the lower 
Courts, and the question whether the defendant was in the posi- 
tion of a bailee was not , gone into. A suit for the removal 
of a Thakur is not maintainable. 

Chatter jee J. Thakur Gopeenath Deb and Thakur 

Eaghunath Deb were the plaintiffs Nos. 1 and 2, the other 

(1) (1889) I. L. E. 17 Calc. 3, 22. (2) (1881) I. L. E 4 Mad. 315. 
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Jadumani 

Santra. 

Ohatterjee 

J. 


plaintiffs being the shebaits or marfatdars . The allegation in 
the case was that the old temple of these T habit a having been 
blown down by a storm, they were placed in the temple of the 
defendants, which was near by. Subsequently, on account. of 
a dispute between the $/i-e&ai£-plainti£fs and the defendants, the 
defendants brought a suit for recovery of possession of certain 
lands dedicated to these Thakurs, on the ground of their being 
the shebaits or marfatdars of these Thakurs and the present she- 
iaitf-plaintiffs being the pujaries* In that suit one of the 
principal issues was whether these Thakurs were the family 
Thakurs of the plaintiffs in that case, and it was decided that 
the plaintiffs in that case were not the marfatdars , hut that 
the defendants were the marfatdars of these Thakurs. After 
that, the sh eba ^-plainti ff s rebuilt the temple of the Thakurs , 
and wanted to bring them to the new temple. They were 
opposed by the defendants. Hence this suit, as stated above* 
by the Thakurs and the sh eba ^-plaintiffs. 

The main prayer in the ease is that the Thakurs may be 
taken out of the temple of the defendants and placed in their 
own new temple, so as to he in the custody of the plaintiffs 
Nos. 3 to 6. 

The first Court decreed tire suit. The Court of Appeal 
below has dismissed it, on the ground that it is barred h,v 
Art. 49, Schedule II, of the Limitation Act of 1877. It has 
at the same time made a declaration in favour of the plaintiffs 
Nos. 3 to 6 that they are the custodians of the Thakurs . 

The decree, therefore, is self -contradictory. To say that 
the plaintiffs are the custodians of the Thakurs, and at the 
same time that the plaintiffs are barred from recovering pos- 
session of the Thakurs, is a contradiction in terms. 

It has, however, been contended before us that the judg- 
ment of the lower Appellate Court is wrong, and that Art. 49 
has no application to this case. We think that this conten- 
tion is right. 

The suit, if it is considered as a suit by the Thakurs , for 
removing themselves from the custody of the defendants to 
the custody of the plaintiffs Nos. 3 to G, and being placed in 
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tlieir new habitation, is not, in any sense of the term, a suit 
for a moveable property . It would be a suit for which no 
provision is made in the Limitation Act, and would therefore 
naturally come under Art. 120 of the Schedule, unless any 
other Article also applies. It has been found by the learned 
Judge that obstruction was made to the worship of the 
Thahurs being conducted by the plaintiffs Nos. 3 to 6 during 
the pendency of the previous suit of 1903. The present suit 
being filed on the 6th February 1907, was well within six 
years, and therefore it was not barred by limitation. 

In this view of the case it is not necessary to consider 
whether the Tkakur is to be considered a moveable property. 
Besides, a Thakur has been held to be a juridical person, and, 
considering the claim as it is made in this case, I do not see 
wdiy it should not be held that the Thakur is a juridical per- 
son, and is therefore not amenable in any sense to the mischief 
of Art. 49. 

It was contended that Art. 145 might apply, because, 
under the circumstances, the defendants would be bailees or 
depositaries. It is, however, not necessary to consider that 
question. 

The appeal is, therefore, decreed with costs. 

Richardson J. I agree that the suit is not barred by limi- 
tation under Art. 49. Applying either Art. 120 or Art. 145, 
the suit is within time. I concur, therefore, in the order 
proposed by mv learned brother. 
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Appeal allowed . 
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Before Mr. Justice 1). Chatter jet and Mr. Justice Richardson. 

PRATAP UDAINATH SHAH DEO 

v. 

MAHAN MOHAN NATH SABI.* 

execution o f decree - Rent-deercee - Lim it a tion— Chut a-Sa gpu r Encumbered Estates 
Act [Be ng. VI of 1876), ss. o, 12 Chota-Nagpur Encumbered Estates Amend- 
ment Act (Beng. Ill of loot/), s. f. 

The words “Civil Courts” in section 3 of Act VI of 187(5, as amend- 
ed by section 4 of Act III B. C. of 1909, are comprehensive enough to 
include the Revenue Courts deciding rent-suits and executing rent- 
decrees. 

Niimuui Singh Deo v. Taranath Maher fee (1) followed. 

Appeal by Maharaja Pratap Udainath Shall Heo, the 
decree-holder. 

The Deputy Collector of Ranchi passed a rent decree 
against the respondent in this case on the 19th April 1905. 
The decree-holder applied for its execution for the first time 
on the 13tli February 1909. The judgment-debtor filed ui 
objection that, among other things, the decree should not be 
executed, as time-barred. It was alleged by the decree- 
holder that the property of the judgment-debtor was under 
the management of the Encumbered Estates Department from 
the 23rd May 1906 to the 21st April 1908, that the decree 
could not be executed within this time, and that if the above 
period be deducted from calculation, the application for exe- 
cution was in time. The Deputy Collector, however, held, on 
the opinion of the Legal Remembrancer, contained in bis 
letter No. 609 W.,* dated the 17th November 1908, to the 
address of the Commissioner of the Chota-Nagpur Division, 
that a superior landlord can take out execution proceedings in 
a Revenue Court on a decree obtained in a Revenue Court, 

* Appeal from Order, No. 456 of 1909, against the order of Sarat 
Chandra Chjitterj.ee, Deputy Collector of Ranchi, dated July 27, 1909. 

(1) (1882) I. L. R. 9 Calc. 295; L. R. 9 I. A. 174. 
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and that, the decree-holder having omitted to do so within 
three years of the decree, his application for execution was 
time-barred. 

The decree-holder thereupon appealed to the High Court. 

Mr., A. Chandhuri (Bobu Jogesh Chandra Be with him), 
for the appellant. Revenue Courts are Civil Courts. They ad- 
judicate civil rights of parties. No statutory definition is 
necessary. Certain Revenue Courts have a special procedure 
of their own. Some of them have an exclusive procedure of 
their own, and, although questions had arisen from time to* time 
as to whether the Civil Procedure Code was applicable where 
no special procedure had been laid down in rent enactments, it 
could not be said that Revenue Courts were not Civil Courts : 
see Nilmoni Singh Beo v. Taranath M ulcer jee (1). The Chota- 
IsTagpur Tenancy Act had provided for the application of the 
Civil Procedure in certain matters : see sections 76, 98, 144, 
145, etc. The object of the Encumbered Estates Act is to 
relieve encumbered zemindars in respect of all claims. 

Bahu N alinir an j an Chatter jea ( Bahu Bepin Chandra 
Mallih with him), for the respondent. There is a clear dis- 
tinction between Revenue Courts and Civil Courts. Section 
126 of the Chota-Nagpur Tenancy Act gives a right of suit 
in the Civil Court to a dissatisfied claimant. Section 3 of Act 
VI of 1876 excluded rent-decrees. If acknowledgment of 
debt is relied upon as taking the case out of the statutory 
period of limitation, the date of such acknowledgment should 
be fixed ; but there are no materials in the record for such 
ascertainment, and it would be necessary to remand the case 
for further inquiry. 
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Chatter jee J. The appellant obtained a decree for ar- 
rears of rent on the 19th of April 1905. The estate of the judg- 
ment-debtor was in charge of the Encumbered Estates De- 
partment at Manbhum from 23rd May 1906 to the 21st April 
1908, on which last date it was released. 

(1) (1882) T. L. R. 9 Calc. 295; L, B 9 1. A. 174. 
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The decree-holder applied for execution on the 13th 
February 1909, i.e. } more than three years from the date of 
the decree. The judgment-debtor pleads limitation, and the 
decree-holder seeks to save his application from the bar, on 
the ground that he was debarred by the provisions of the 
Encumbered Estates Act, VI of 1876, from taking out execu- 
tion during the period of the management under the Act. 
The Court below has given effect to the plea of the judgment- 
debtor, holding that, under a certain interpretation of the 
Act by the Legal Remembrancer of Bengal, followed by a 
legislative recognition of that interpretation by the amend- 
ment of the Act of 1876, the decree-holder was not debarred 
from executing his decree, and that the application is there- 
fore barred. 

On appeal it has been contended by the decree-holder 
that the lower Court is wrong. Section 3 of Act VI of 1876 
enacted that, as soon as an estate is taken charge of under 
the Enciimbered Estates Act, all proceedings pending in Civil 
Courts in respect of the debts and liabilities of the disquali- 
fied owner shall he barred; he shall not be arrested for such 
debts ; his moveable property shall not be attached by the 
Civil Court, and his immoveable property shall be exempt 
from civil process. This was the state of the law when the 
Legal Remembrancer in 1908 gave an opinion that the words 
‘ ‘Civil Courts” in the section meant Civil Courts pure and 
simple, and did not include Revenue Courts dispensing civil 
justice, and the Act was amended in 1909 by the addition of 
the words “Revenue Court,” etc. The appellant contends, 
on the authority of Nihnoni Singh Deo v. Taranath M ulcer jee 
(1), that the words “Civil Courts” in section 3 of Act VI of 
1876 are comprehensive enough to include the Revenue Coxirts 
deciding rent-suits and executing rent-decrees, that the 
opinion of the Legal Remembrancer is wrong, and that the 
amendment of section 3 by Act III of 1909 only clears up the 
meaning of the original section. On the other hand, it is 
contended by the respondents that the amendment shows that 
(l) (1882) I. R R. 9 Gale. 295 ; L. B. 9 I, A. 174. 
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the Revenue Courts could not have been meant to be included 
in the words “Civil Courts.” The object of the Act being to 
give relief to encumbered zemindars against. all sorts of claim, 
it cannot for a moment be believed that the Legislature did 
not mean to keep the zemindar from all sorts of debts and 
liabilities, including rent-suits and decrees. The judgment 
of their Lordships of the Privy Council makes this quite clear, 
and any opinion of Mr. Chapman to the contrary is there- 
fore wrong. The amendment under section 4 of Act III of 
1909, B.C., was made for the purpose of meeting this diffi- 
culty and removing all doubts. The amendment virtually 
adopted the decision of the Privy Council, and cannot be said 
to have altered the law. Under section 12 of the Act the 
debts, etc., barred under section 3 are revived when the 
estate is released, and, as the release was in 1908, the appli- 
cation for execution in 1909 was quite within time. 

It also appears that the judgment-debtor mentioned the 
decree of the decree-holder as one of his debts in bis petition 
for relief under the Encumbered Estates Act in 1906. That 
might amount to an acknowledgment of debt by the judg- 
ment-debtor, which would most probably give a fresh stait 
to the decree-holder. If it were necessary to go into this 
question, we should have remanded the case or called for fur- 
ther evidence, as the documents containing these acknow- 
ledgments are not on the record, although they are said tc 
have been before the Court below. As, however, we hold for 
the decree-holder on the first point, it is not necessary to 
remand the case. The appeal is decreed with costs. 

Richardson J. I concur in my learned brother’s conclu- 
sion. The debt here is a judgment-debt supported by a 
decree of a Revenue Court, being a Court for the recovery of 
rent. While the debtor’s estate was under the charge of the 
Encumbered Estates Department, the Court which passed the 
decree was, in my opinion, debarred from executing it by the 
provisions of section 3 of the Chota-Xagpur Encumbered 
Estates Act (VI of 1876) before that section was amended by 
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Act III (B.G.) of 1909. Tlie mere fact that Revenue Courts 
of the description in question are governed by a special pro- 
cedure does not prevent them from being Civil Courts. The 
term “Civil Courts 55 is wide enough to include such Revenue 
Courts, although, for the purpose of the Civil Procedure Code, 
the term “Revenue Courts 55 does not include Civil Courts of 
a particular kind, namely, Civil Courts having original juris- 
diction under the Code to try rent-suits. To my mind there 
is nothing in section 4A of the. Code of 1882, re-enacted in 
substance in section 5 of the Code of 1908, which is incon- 
sistent with the decision of the Privy Council in Nilmoni 
Singh Deo v. Taranath Maker jee (1), that the Rent Courts 
established by Act X of 1859 are Civil Courts. Section 4A 
was introduced into the Code of 1882 in the year 1888, ap- 
parently for the purpose of mitigating the consequence flow- 
ing from that decision, viz., that the provisions of the Civil 
Procedure Code were capable of being applied to Rent Courts 
(or Revenue Courts for the recovery of rent) in those matter# 
of procedure as to which the special Acts creating them, or 
by which they were governed, were silent. The consequence, 
so far as it extends, is accepted in the section, and, by way 
of mitigation, a power is given to the Government where pro- 
visions of the Code are applicable to Revenue Courts owing to 
the silence of the special enactments relating to those Courts 
to declare that such provisions shall not apply to those Courts, 
or shall only apply to them with such modifications as may 
he prescribed. 

In any case the Act of 1876, with which we are con- 
cerned here, was passed before the decision of the Privy 
Council, and was not amended in consequence of that deci- 
sion. Nor does there appear to he anything in the law re- 
lating to the Rent Courts of Chota-Nagpur, which makes the 
principle of the Privy Council decision inapplicable to them. 
As to the amendment of the law introduced by Act III (R.O.) 
of 1909, I do not think it can have the effect of taking out of 
the term “Civil Court-, 55 any Revenue Court previously in- 

CD (1882) L L. R. 9 Calc. 295; L. R. 9 I. A. 174. 
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eluded in -that term, though, it may have the effect of bring- 
ing within the operation of section 3 of the Encumbered 
Estates Act any Revenue Courts in Bengal which are not also 
Civil Courts. 

In regard to the provisions of section 7 of the Encumbered 
Estates Act, it is clear that an execution barred by section 
3 is revived by section 12, and it is therefore unnecessary for 
the purpose of the present case, to consider the precise effect 
of the exclusion of “rent due to the superior landlord 55 from 
the bar imposed by section 7 : Kameshar Pvasacl v. Bhikhan 
Narain Singh (1). 

s. m. Appeal allowed. 

(1) (1893) I. L. R. 20 Calc. 609. 


1910 

Pratap 
Udainath 
Shah . 
Deo 
v * 

Mahan. 
Mohan, 
Nath . 
Sabi. 


CRIMINAL REVISION. 

Before Mr. Justice Holm wood and Mr. Justice 'Doss. 

LAL MOHAN MANUAL 

V. 

KALI KLSHORE BHUIMALI. :: 

Appellate Court— Potcer to alter conviction under s. U7, Penal Code, to one under 
s. 323 , when the common object charged was other than to cause hurt-issue of 
Hide and order for bail by the High Court— Duty of the Magistrate on receiving 
intimation of the same by telegram from Counsel— Delay in transmitting the 
Bail orders — Criminal Procedure Code (Act V of 1898), s Jf23. 

The Appellate Court cannot alter a conviction of rioting under s. 147 
of the Penal Code, with the common object of ejecting the complainants 
from their homestead lands, to one under s. 323 thereof. 

When a Rule is issued by the High Court and the proceedings stayed, 
and, a fortiori, when an order for bail is made, the Magistrate, on re- 
ceiving reliable information thereof, such as a telegram from the counsel 
in the case, is bound to act on it immediately, though he has not received 
the High Court’s orders at the time. 

Batnessari Pershad v. Empress (1) followed. 

All bail orders must be issued from the office of the High Court on 
the same day they are passed, irrespective of the written order on the 
record. 

* Criminal Revision, No. 1172 of 1910, against the order of G. C. 
Chatter jee, Additional District Magistrate of Dacca, dated Aug. 12, 1910. 

(1) 0898) 2 C. W- N. 498. 
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Mohan 
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Kali 

Kishore 

Bhuimali, 



On the 3rd May 1910 a quarrel arose between the com- 
plainants, Kali Kishore Bhuimali and Ram Kamal Bhuimali, 
and the petitioners and others, out of a dispute relating to the 
possession of certain homestead lands which led to a mutual 
fight in the course of which both parties received injuries 
The petitioners were placed on trial before a Bench of Magis- 
trates at Munshigunge, in the district of Dacca, charged, 
under s. 14T of the Penal Code, with rioting, with the com- 
mon object of ejecting the complainants from their homestead 
lands, and were convicted and sentenced thereunder, on the 
21st duly, to six and three months’ rigorous imprisonment, 
respectively. The Bench found that the petitioner, Lal 
Mohan Mandal, struck the complainants with a lathi, and 
that the petitioner, Chandra Mohan Mandal, though unarmed, 
was present co-operating with the other assailants. On ap- 
peal the Additional District Magistrate of Dacca doubted 
whether the petitioners’ party consisted of five or more per- 
sons, but he was of opinion that both the petitioners beat the 
complainants, and accordingly altered the conviction to one 
under s. 323 of the Penal Code, and reduced the sentences to 
15 days by his order dated the 12th August. 

The petitioners surrendered on the 30th August, and 
moved the High Court and obtained a Rule, on ihe 5th Sep- 
tember, with an order of interim bail. On the same day their 
Counsel wired to tlie Sub-Divisional Officer, informing him of 
the issue of the Rule and the bail order; but the petitioners 
were not released owing to the High Court’s orders not having 
reached the District Magistrate till after the sentences had 
been served out. 

Mr. B. M. Chatter jee and Balm Bhupendra C founder Gufoa , 
for the petitioners. 

Balm Manmatfoa Nath Mukerji , for the opposite party. 

Holmwood and Doss JJ. This is a Rule calling upon the 
District Magistrate of Dacca to show cause why the convictions 
of, and sentences passed upon, the petitioners, under section 
323 of the Indian Penal Code, should not be set aside on the 
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ground that there was no charge against them under that sec- 
tion, and that the common object charged for the riot did 
not specify the intention to cause hurt. 

It is admitted that the conviction cannot stand on the 
ground set out in the Rule; but we are asked to order a re- 
trial. Xo doubt, it would have been our duty to order a 
re-trial, had it not been for the fact that the petitioners have 
undergone the sentence of 15 days’ rigorous imprisonment, 
which was passed against them in modification by the lower 
Appellate Court. It appears, however, that at the time we 
issued the order for bail, on the 5th September 1910, the peti- 
tioners had only actually served seven days; and we cannot 
understand how it was that our order did not reach the Dis- 
trict Magistrate for eight days. But, beyond this, we under- 
stand that the learned counsel who obtained the Rule took 
the trouble to telegraph to the District Magistrate’s Office, 
informing him of the result of the application; and it has been 
laid down by this Court in more than one case, of which we 
need only cite that of Ratnessari Pershad v. Empress (1), 
that when a Rule is issued by the High Court and the proceed- 
ings stayed, and therefore, a fortiori , when there is an order 
for bail, the Magistrates on receiving reliable information 
thereof should stay their hands then and there. 

Another matter in connection with this case is the delay 
which took place in the office of this Court. We had reason 
to complain of a similar delay during the course of the pre- 
sent week, and we must lay dovm most stringently that all 
bail orders be issued on the very day on which they are pro- 
nounced by the Judges sitting on the Bench, irrespective of 
the written order on the record. The Rule is made absolute, 
and the convictions and sentences are set aside. 

E. H. m. Rule absolute . 


1910 

Lal 

Mohan ' 
Mandal 

Kali 

Kishore 

Bhuimali. 


(1) (1898) 2 C. W. N. 498. 
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CRIMINAL REVISION. 


Before Mr. Justice Holm wood arid Mr. Justice Fletcher . 

EHAGENDRA NATH HITTER 
v . 

BHFPENDRA NARAIN DIJTT.* 

Nuisance— Public and private nuisance— Erection of a high wall on one's own land 
very close to another's dwelling house — Likelihood of injury to the health of the 
inmates of the adjoining tenements and of the public inhabiting the neighbour- 
hood by the propagation of disease-- Propriety of order of partial demoli- 
tion— Feasibility of other remedial measures - Calcutta Municipal Act (Seng. 
Ill of 1899) s. 632. 

The words “any nuisance” in s. 632 of the Calcutta Municipal Act 
mean any nuisance as defined in s. 3 (29) thereof. The definition, 
though wider than that of a “public nuisance” at the Common Law, 
does not extend to the inclusion of all private nuisances. 

Bhagwan Das v. Bash Behari Mullick (1) explained. 

The erection of a wall, however high, on one’s own land very close 
to the dwelling-house of a neighbour, in order to prevent him from 
acquiring a right of easement, is not in itself a nuisance under the 
Calcutta Municipal Act, but where the evidence shows that it is, or 
is likely to he, injurious to the health of the residents of the adjoining 
tenements and of the public inhabiting the neighbourhood, by propa- 
gating the seeds of consumption and typhoid, it becomes a nuisance 
under the Act. 

Where, however, the only matter which causes a wall to lie a 
nuisance is not its height but the accumulation of filth at the bottom 
and want of space to clear the drainage between it and the adjacent 
house, the Magistrate, instead of ordering its reduction in height, 
should consider whether the nuisance cannot be abated by the adoption 
of other remedial measures. 

The use of the Act for the purpose of interfering in any way with 
the rights of private ownership, beyond the limited powers given to 
the Corporation by it for the necessary protection of the public and 
the enforcement of proper sanitation, is much to be deprecated. 

The petitioner was the owner of the premises No. 80, 
Bechu Chatterjee’s Street, in the town of Calcutta, adjoining 
tlie premises No. 79, belonging to Bhupendra Narain Dutt, 

* Criminal Revision, No. 1088 of 1910, against the order of Amrita 
Lai Mookerjee, Municipal Magistrate of Calcutta, dated July 30, 1910. 

(1) (1909) 14 C, W. N. 637, 
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the opposite party. In 1894 the latter built a dwelling-house, 
extending to the edge of his land, with two verandahs and Khagenbka 
windows, and made a few small apertures in his wall overlook- Mitter 
ing petitioner’s premises. The petitioner thereupon erected, Phxjpendea 
in November 1909, an unplastered wall on his own land, forty 
feet high, extending along the opposite party’s house on the 
west. The latter, after ineffectual attempts to induce the 
Corporation to move in the matter, complained to the Muni- 
cipal Magistrate, under s. 632 of the Act, alleging that the 
wall had caused diminution of light and air, rendering the 
rooms on the western side of his house, with the verandahs 


and the privy, absolutely dark and almost unfit for human habi- 
tation, that there had formed deep crevices and holes between 
it and his building, which could not be properly cleaned, witli 
the result that rubbish and other offensive materials had ac- 
cumulated there, breeding mosquitoes and germs dangerous to 
health, and that the wall had encroached on his land, injured 
his building, and depreciated its value. The petitioner filed a 
written statement claiming an absolute right to build the wall, 
denying that it was injurious to health or property, and con- 
tending that it was not a nuisance under the Act, and object- 
ing that the matter was one cognizable by the Civil Courts, 
and not by the Municipal Magistrate. The Health Officer of the 
Corporation deposed that the wall was a nuisance, because it had 
darkened the whole of the western side of the building, espe- 
cially the verandahs, shut out the ventilation, and favoured 
the congregation of mosqnitoes in the privy. He further stat- 
ed that it was likely to affect the health of the inmates occu- 
pying this side of the building by its interfering with the 
free ventilation of the rooms, verandahs, and the privy, that 


the deficient ventilation so caused would favour consumptive 
tendencies, and sore throat and fever might result from the 
inhalation of pent-up sewer gas. Major JJird gave evidence 
to the effect that the wall might prejudicially affect the health 
of the occupants by excluding light and air, and render the 
house more humid, and develop diseases arising from humidity. 
He was also of opinion that mosquitoes might develop giving 
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rise to malaria, and that the space between the wall and the 
building would, from the collection of stagnant water, form a 
breeding ground for disease germs, such as typhoid. Krishna 
Chunder Banerji, a retired Superintending Engineer, deposed 
that the joints of the eastern face of the wall were open and 
likely to harbour vermin, that it made the rooms dark, un- 
comfortable and insanitary, and the building less secure, be- 
sides being an encroachment. Mr. Johnstone, examined for 
the defence, also admitted that the fissures between the bricks 
might harbour insects and worms, which, during the rains, 
would fall between the wall and the building, and that the 
wall would make the latter damp if the water was not drained 
away. 

The Municipal Magistrate found upon the evidence, by 
his order dated 30th July 1910, that the wall was a nuisance 
under s. 3 (29), as being injurious to health and rendering 
the building opposite less secure, besides depreciating its value, 
and directed the Chairman, to demolish it to 12 feet from 
ground level. The petitioner thereupon obtained the present 
Rule to set aside the order on the ground that it was made 
without jurisdiction. 

Bah a Baiclya Nath Butt and Balm Ohara Chandra Bey , 
for the petitioners. 

Mr. A. N. Chaudhuri , Balm D. N . Bay chi and Bahu 
Sachin dr a Prosad Ghose, for the opposite party. 

Holmwood J. This was a Rule calling upon the Muni- 
cipal Magistrate to show cause why his order, dated the 30th 
July 1910, should not be set aside on the ground that it was 
passed without jurisdiction. The order is in respect of 
a wall nearly forty feet high, which has been erected 
hy the petitioner between his premises and the adjoin- 
ing premises of the complainant, 79 and 80, Bec-liu Chatterjee’s 
Street. There was a -wall to mark the boundary on approx- 
imately the same site before, but this was only a low wall, and 
met with no objection. It is contended by the complainant 
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that the new wall lias partly encroached on his land, but with 
this we have nothing to do, as that, like many other questions 
that have been discussed in this case, is a purely civil matter. 

I may say, at the outset, that I most strongly deprecate 
the use of the Municipal Act for the purpose of interfering in 
any way with the rights of private ownership beyond those 
limited powers which the Corporation have obtained by statute 
for the necessary protection of the public and the enforcement 
of proper sanitation. A great deal has been said in this case 
about the distinction between a public and private nuisance. 
A public nuisance is one that affects the King’s subjects at 
large, or a considerable portion of them, such as the inhabi- 
tants of a town. A private nuisance, on the other hand, is one 
that affects only one person, or a certain determinate number 
of persons, and is only amenable to the civil law. But in 
section 632 of the Municipal Act (Bengal, III of 1899), the 
Chairman, or any person who resides in Calcutta, is empowered 
to complain to a Magistrate of the existence of any nuisance, 
and this must be taken to be any nuisance under the Act as 
defined in section 3, clause (29). Now, under that section, 
“nuisance includes any act, omission, place or thing which 
causes, or is likely to cause, injury, danger, annoyance or of- 
fence to the sense of sight, smell or hearing, or which is, or 
may he, dangerous to life, or injurious to health or property.” 

This definition is wider than the Common Law definition of 
“public nuisance,” but does not certainly extend to the inclu- 
sion of all private nuisances as was sought to he argued on the 
authority of Bhagwan Das v. Rash. Behari Midlick (1). I do 
not think that the learned Judges who decided that case in- 
tended to lay down any such, general proposition as that which 
has found its way into the head-note of the case, of course 
without the revision of the learned Judges themselves. They 
are dealing with a particular case, where an act of private 
ownership, primarily only creating a private nuisance, pro- 
duces results which bring it within the definition of a nuisance 
in section 3 of the Act. The word “includes” shows that such 
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(1) (1909) 14 C. W. N. 637. 
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1910 acts are rendered amenable to Municipal Law as opposed to 
Khagendra Penal Law over and above wbat is generally understood as a 
Mitter “public nuisance.” Tlie acts themselves are in the nature of 
Bhupendra Public nuisances, but they may only affect the lives and pro- 
Narain perty of individuals or defined bodies of persons resident in a 

specified area. The smallest infant residing in its parents' 

Holm wood w ithin the jurisdiction of the Corporation of Calcutta 

has a right to have its life and health protected against any 
act of any person which is, or may be, a danger to it, and the 
distinction between a “private’ 31 and “public nuisance” becomes 
m this view of the matter purely academical. 

The question is, has a nuisance been created by any act of 
the petitioner that falls within the definition as given in the 
statute. If it has, the Municipal Magistrate clearly has juris- 
diction under clause (2) of section 632 to make such inquiry 
as he thinks necessary, and, if he sees fit, to direct the Chair- 
man to exercise any of the powers vested in him by the Act, 
or to take such measures as to such Magistrate may seem 
reasonable and practicable for preventing, abating, diminish- 
ing or remedying such nuisance. 

Now the building of a wall, however high, on a man’s 
own property, for the purpose of preventing his neighbour from 
acquiring rights of easement over his land is not in itself a 
nuisance under the Act. That is a question for the Civil 
Courts, and I wish to carefully guard myself from being 
thought to derogate in any way from the private rights of 
ownership in these matters, on the mere averment that a pri- 
vate nuisance has been created. 

But the findings in this case go beyond that, and bring 
the case strictly within the definition of a ^«<rm-public nuisance, 
as it is defined in the Act. Passing over certain .findings, 
which do not concern the question of nuisance as, defined in the 
Act, but are purely civil matters, I find that it has been found, 
as a fact, on the evidence of the Health Officer of Calcutta and 
of one of the leading Presidency Surgeons, whose testimony is 
wholly independent and unimpeachable, that the wall in ques- 
tion is, or may be, injurious to health, and as it is likely, in 
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their opinion, to propagate the seeds of consumption and ty- 
phoid fever, it is unquestionable that it creates a plague spot Kh ^^? ra 
in the midst of a populous area which, commencing with the Mitter 
inhabitants of the adjoining tenements, including the peti- Bhupendra 
tioner himself and his family, may become a very serious 
menace and nuisance to the public inhabiting that neighbour- jj 0 ^^ 00D 
hood. J- 

This being so, the wall clearly falls within the definition 
of a nuisance, as defined in section 3 of the Act, and we may 
pass over the further finding that it affects the security of the 
complainant’s building, although that also finds some support 
from the testimony of Mr. Johnstone, who was called as an 
expert by the defence. 

On this ground alone, I am unable to find that the Magis- 
trate had no jurisdiction to deal with the matter. But the fur- 
ther question arises whether he has exercised that jurisdiction 
properly. The only matter which causes the wall to be a nui- 
sance, within the meaning of the Act, is not its height, but the 
accumulation of filth and want of space to clear the drainage 
between it and the opposite party’s house. Now, this might 
conceivably be remedied by other action short of pulling down 
the wall to a height of 12 feet, and, indeed, it is difficult to see 
how the reduction of the wall to such a height gets rid of the 
nuisance actually found to exist under the Act. It is clear 
that arches in the lower part of the wall would serve the pur- 
pose of cleaning the space behind it, and would not interfere 
with the petitioner’s screening off his premises from the oppo- 
site party’s observation, which he is legally entitled to do. I, 
therefore, think that the case must go back to the Municipal 
Magistrate for further consideration and for passing such an 
order as will abate the nuisance, whch is found to exist at the 
foot of the wall and behind it, without interfering with the 
petitioner’s right to screen off his premises. 

With reference to the insanitary irregularities in the sur- 
face of the wall, he must further consider whether the peti- 
tioner’s offer to plaster and whitewash the surface of the wall 
opposite the objector’s premises will not sufficiently meet the 
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- 191 P necessities of the case. With these remarks, the case is to- 

Khagendea manded to the lower Court for passing- a reasonable and proper 
Nath 

Mitter order for abating tbe nuisance. 
v. 

Bhupendra 
Narain 
Butt. 

«s. II. m. Case remanded 


Tletcher J. concurred. 


CRIMINAL REFERENCE. 


Before Mr- Justice Chitty and Mr. Justice Carnduff . 


1910 
Dec. 8. 


HARU TANTI 


v. 


SATISH ROY.* 


Compensation lo accused— Order of compensation made in a separate proceeding 
after and not in the order of discharge— Legality of the proceeding -Criminal 
Procedure Code ( Act V of 1898) s. 250 prov. (b). 

Section 250 of the Criminal Procedure Code requires that before a 
Magistrate makes it a ground for discharging an accused that the com- 
plaint was frivolous and vexatious he shall hear the complainant on that 
aspect of the case, and unless he does so the order of compensation is 
without j uri sdiction . 

The order awarding compensation must be contained in the order of 
discharge or acquittal and not passed in a separate proceeding after the 
accused has been discharged or acquitted. 

In the matter of the complaint of Safdar Husain (1) followed. 


One Haru Tanti instituted a case under s. 448 of the 
Penal Code against Satish Roy and Syed Seikh. The Sub- 
divisional Magistrate of Asansol who tried it discharged the 
accused, on the 3rd September 1910, and called upon the com- 
plainant to show cause why he should not pay Rs. 20 to each 
of the accused as compensation under- s. 250 of the Code. On 
the 6th instant he directed Haru Tanti to pay Rs. 10 to each 
of the accused. The Sessions Judge of Burdwan -referred the 
case under s. 438 of the Code to the High Court recommend* 

* Criminal Reference, No. 265 of 1910, by E. B. H. Panton, Sessions 
Judge of Burdwan, dated Nov. 24, 1910. 

(1) (1903) I. L. R. 25 All. 315. 
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ing a reversal of the order upon the authority of In the matter 1910 

of the complaint of Safdar Husain (1). Haru 

Tanti 

V. 

Cxi ITT y and Caenduff JJ. For Hie reason given by the S & T 0 y H 
learned Sessions J udge, and following the decision of Banerji J., 
in In the matter of the complaint of Safdar Husain (1), we 
set aside, as having been made without jurisdiction, the order 
awarding compensation in this case. 

The course taken by the Sub-divisional Magistrate in 
including in his order for the discharge of the two accused an 
order calling on their accuser to show cause why he should 
not pay them compensation, and subsequently, after hearing 
the accuser, making the award, may seem to be perfectly fair 
and reasonable ; but it does not fulfil the requirements of sec- 
tion 250 of the Criminal Procedure Code. What that section 
evidently contemplates, and if carefully read will be found 
expressly to require, is that, before a Magistrate makes it the 
ground or a ground for discharging a person complained 
against that the complaint was frivolous and vexatious, he 
shall hear the complainant on that aspect of the case, and, 
unless he does this, the whole proceeding as to compensation 
is bad. 


E. II. M. 


(1) (1903) I. L. It. 25 All. 315. 
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CRIMINAL REVISION. 


Before Mr . Justice Holm wood and Mr. Justice Sharfuddin. 

BAJEANGI GOPE 
v . 

-EMPEROR* 

Search without warrant—- Power of the police to search the house of an absconding 
offender generally for stolen property on information of dacoity against him — 
Legality o f search — Criminal Procedure Code (A ct V of 1S9S) ss. 9k and 165— 
Rioting— Common object to resist suck search— Right of private defence— Penal 
Code ( Act XLV of 1560) ss. 99 , lk7 r $28, 853. 

Section 165 of the Criminal Procedure Code does not authorize 
a general search for stolen property in the house of the absconding 
offender, against whom an information has been laid of having committed 
a dacoity. 

It refers only to specific documents or things which may be the 
subject of a summons or order under s. 94 of the Code, and the latter 
does not extend to stolen articles or any incriminating document or 
thing in the possession of the accused. 

Ishwar Chandra Ghoshal v. Emperor (1) referred to. 

Where m Sub-Inspector, on receiving information of the commis- 
sion of a dacoity, searched the house of one of the alleged offenders, 
accompanied by the complainant and the village officers, but without a 
search warrant, whereupon they were beaten by the petitioners who 
were charged with, and convicted of, rioting, with the common object 
of resisting the search, assault and causing hurt, under ss. 147, 823 and 
353 of the Penal Code : — 

Held, that the search was illegal, and that, the common object 
having failed, the conviction under s. 147 was bad. 

The petitioners were tried by the Sub-divisional Officer 
of Hajipur and convicted, all under s. 147, five under s. 323, 
and two of the latter under s. 353, of the Penal Code, and 
sentenced to- various terms of imprisonment, on the 5th August 
1910. They were also bound down under s. 106 of the Orirni- 

* Criminal Revision, No. 1256 of 1910, against the order of F. W. 
Ward, Sessions Judge of Mozufferpur, dated Aug. 25, 1910. 

(1) (1908) 12 C. W. N. 1016. 
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nal Procedure Code to keep tke peace for two years. On ap- 
peal tlie Sessions Judge of Mozufferpiir affirmed tlie convic- 
tions, but modified tke sentences. 

Tke facts were as follows : On the 29th April 1910 
Ramphal Singh, a Rajput living in the village of Fatehpore, 
reported to the Sub-inspector of Raghopur thana that a 
dacoity had been committed at his house by certain gowallas 
of Rampore, an adjoining village, and that Rajrangi with 
others had taken away some of the property. A first informa- 
tion was drawn up, and the Sub-inspector went to Rampore in 
the morning, accompanied by three constables and a duffadar. 
Ramphal met them a little later with one Damri, and the pre- 
sident and the collecting punchayat. arrived shortly after. 
Sheodhan Singh, one of the constables, was sent to bring the 
accused and two search witnesses, but returned only with one 
Bhugwan Bhakat, being unable to find the others. The party 
then went to the house of Bajrangi, and the Sub-inspector 
entered it with Ramphal, Sheodhan, Bhakat, and the presi- 
dent and collecting panchayat. They found there only Baj- 
rangps mother. The open rooms were first searched, and in 
one of them was found a piece of cloth which Ramphal claimed 
as his, but which was said by Bhakat to belong to Bajrangi. 
About this time, on the cry of one of the females, a crowd of 
gowallas assembled outside, and shouts of “mar mar ” arose. 
The Sub-inspector and the others with him were beaten with 
lathis by the petitioners Bajrangi, Mithu, Mahadeo, Raghu- 
nandan and Sheolochan. The petitioners were then put on 
trial and convicted, as stated above. 

The common object, as set out in the charge and found, 
was to resist the execution of a legal process, viz., the search 
of Bajrangi’s house by the police. The defence was that the 
Sub-inspector acted maid fide in collusion with the Rajputs of 
Fatehpore, in order to disgrace the gowallas, between whom 
and the former there was enmity. 

Moulvi E. Karim, for the petitioners. 

The Deputy Legal Remembrancer (Mr. Orr), for the Crown. 
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Holmwood and Shaefuddin JJ. This was a Rule calling 
on the District Magistrate of Mozufferpore to show cause why 
the conviction of, and sentences passed on, the petitioners 
should not be set aside on the ground that the common object 
charged failed, and that the search for stolen property with- 
out a warrant was not a legal search, and, therefore, the peti- 
tioners had a right of private defence. We have heard the 
learned Deputy Legal Remembrancer showing cause against 
the Rule, and we are clearly of opinion that section 165 of the 
Criminal Procedure Code does not authorize a general search 
for stolen property. It speaks of a specific document or thing 
which may be the subject of summons or order under section 
94, and it is clear that section 94 does not refer to stolen 
articles or to any incriminating document or thing in the pos- 
session of an accused person. The latter proposition has been 
laid down in the case of Ishwar Chandra Ghoshal v. Emperor 
(1). In this case, however, it is sufficient to hold that sec- 
tion 165 did not authorize a search for stolen property in the 
house of the absconding offender; and, remarkable as it may 
appear, there is no other section, admittedly, which would 
cover such a search. There was no search warrant under sec- 
tion 98 in this case. The search was, therefore, not a legal 
search, and two, at any rate, of the petitioners who were the 
part-owners and occupiers of the house had a right of private 
defence. The common object of the riot, therefore, failed, and 
the conviction under section 147 was also had. But we see no 
reason to disturb the conviction under section 328. There 
was no justification for calling on the neighbours to beat the 
police after they had gone out of the hut, and we uphold that 
part of the conviction. But, as the sentence assed under 
section 323 was only one of three months’ rigorous imprison- 
ment, and we understand that the petitioners have already been 
four months in jail, the result of our order would be that they 
would be discharged from custody, unless they are liable to 
be detained in any other matter. The order under section 106 
of the Criminal Procedure Code will he maintained. This 


(1) (1908) 12 C. W. N. 1016. 
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order only afieets Bajrangi Gope, Nithu Gope, Sheoloehan 
Gope, Mahadeo Gope and Eaghunandan Gope, the other peti- 
tioners having been acquitted on the only charges against 
them ; the orders on them under section 106 will of course go 
with the conviction. 


1910 

Bajrangi 

Gope 


v. 

Emperor. 


E. H. M. 


Rule absolute . 


CRIMINAL REVISION. 


Before Mr. Justice Holmwood and Mr. Justice Sharfuddin. 

AMANAT SAEDAE 1910 

v . Dec. 15. 

NAGENDRA BISWAS * 

Apjieal— Right of reply— Duty of Appellate Court to determine accomplice 

character of evidence — Criminal Procedure Code ( Act V of 169 $ ), s. J+21 — 

Practice , 

The appellant has a light of reply to the Crown on the hearing 
of an appeal. 

Promoda Bhusan Boy v. Emperor { 1) followed. 

The Appellate Court is bound to fmd^specifically whether witness- 
es said to be accomplices are so or not, and to weigh their evidence 
accordingly. 

The accused, a boat manji, was put on trial before Babu 
Srish Chunder Ghose, Sub-Divisional Officer of Nara.il, on a 
charge, under s. 407 of the Penal Code, in respect of some tins 
of mustard oil alleged to have been entrusted to him by the 
complainant at the Ultadinghi ghat for carriage to Dumuria, 
hut sold by him at an intermediate station, and convicted 
and sentenced thereunder, on 10th June 1910, to two years’ 
rigorous imprisonment. He thereupon preferred an appeal 

* Criminal Revision, No. 1355 of 1910, against the order of L. Palit, 

Sessions Judge of .Tessore, dated July 26, 1910. 

fl) fi906) 11 C. W, N. xliii. 
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1910 against the order to the Sessions Judge of Jessore, who up- 
Amanat held the same on the 26th July 1910. 

Sae-dar j t ap p eare a from the explanation submitted by the try- 

Magistrate that the Sessions Judge heard the senior 
pleader for the appellant, and then the pleader for the Crown, 
but refused to hear the defence pleader again in reply, observ- 
ing that he did not desire any further arguments in the case. 
The accused then moved the High Court and obtained the 
present Rule. 

Babu Manmatha Nath Mukerjee , for the petitioner. 

The Deputy Legal Remembrancer (Mr. Orr ), for the Crown. 

Holmwood and Sharfuddin JJ. We are of opinion that 
this appeal should be re-heard on the three grounds on which 
the Rule w r as issued. The law y under section 421. of the Cri- 
minal Procedure Code does not appear to be very precise, but 
it does lay down that the appellant or his pleader shall 
have a reasonable opportunity of being heard in support of the 
appeal. Now 7 , this must be taken to include the possible right 
of reply, if necessary, for it is obvious that if the Crown in its 
reply raises any points or displaces, in the opinion of the learn- 
ed Judge, the points which were raised in the opening, the 
appellant or his pleader will have no reasonable opportunity 
of supporting their case, unless they are allowed to reply, and 
that this is so has been laid dow r n by a Bench of this Court in 
the case of Promoda Bhusan Roy v. Emperor (1). 

As regards the other two points, the finding of the learned 
Judge is vague as to the question whether Shashi and Afsar 
are or are not accomplices. A mere statement at the end of 
his judgment that some of the witnesses may be suspected of 
being accomplices is not sufficient, for, it being affirmed by 
the defence that two important witnesses were as a matter of 
fact accomplices, he was bound to find either that they were 
or were not accomplices, and to have weighed their evidence 
accordingly. 


(1) (1906) U C. W. N. xbn\ 
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regards the third point, the entry, exhibit No. 4, has 

been explained in a certain way by the Magistrate who tried 

the case, but that explanation is disputed by the defence, and v. .. 

i . jN agendb. a 

the learned Judge’s judgment does not deal with the ques- Biswas. 
tion. Therefore, it appears necessary for us to direct a re- 
hearing of the appeal, and we accordingly do so. 

We leave the question as to the propriety of admitting. 

the petitioner to bail to the learned Sessions Judge. 

E. H. M. 


CIVIL RULE, 


Before Mr. Justice Mookerjee awl Mr. Justice. Rharfuddin. 

In re ABIRUDDIN AHMED.* 1910 

. , . . , nZT i 

iluktear— Dismissal from the roll on conviction of an offence implying moial 
turpitude- Application for re-instatement after a lapse of years— Deliberate 
omission to disclose the facts of enhancement of sentence and of an order 

directing his prosecution for making a false, affidavit Pouei of tie igi out 

to re-instate a legal practitioner after disbarment-Grounds of reinstatement. 


The High Court has power, when a legal practitioner has been dis- 
missed for misconduct of any description, in the P* 

term, to re-admit him after a lapse of time, if he satisfies the Com t that 
he has in the interval conducted himself honourably, and that no Direc- 
tion remains as to Ms character and capacity. 

King v. Greenwood (1), Anonymous case (2), In ne Snwth (3), 1 
re BoUns (4), In re Pyl:e (5), In re Fyke (6), In re Fyke (7), In re 
Brandreth (8), In re Barber (9), Boston Bar Association v. Greenwood (10) 


* Application No. 3443 of 1910 against an order of dismissal under 
12 of the Legal Practitioners Act (XVIII of 1879), dated Jan. 28, 


1903. 

(1) (1760) 1 W. Black. 222. 

(2) (1853) 17 Beav. 475. 

(3) IJnrep. cited in 17 Beav. 477. 

(4) (1865) 34 L. J. Q. B. 121. 

(5) (1845) 1 New Pract. Ca. 330. 

(6) (1865) 6 B. & S. 703 ; 

34 L. J. Q. B. 121. 


(7) (1865) 34 L. J. Q. B. 220 ; 
6 B. & S. 707. 

(8) (1891) 60 L. J. Q. B. 501. 

(9) (1854) 19 Beav. 378. 

(10) (1897) 168 Mass. 169 ; 

46 N. E. 568. 


23 
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In re Palmer ( 1), In re Boone (2), In re Treadwell (3), In r^King. 
(4), In re Enright (5), In re Burris (6), In re Essington (7), In re 
Weed (8), In re Newton (9), In re Sim pom (10), In re Sullivan (11), 
Incorporated Law Institute v. Meagher (12), In re Pearson (13), In re 
Smith (14), In re Bupath Banerji (15), In re Kally Prosonno Chatter jee 

(16), In re Nohin Krishna Mooherjee (17) followed. 

Exparte Frost (18), In re Hawdane (19), In re Garbett (20), In re 
Poole (21), In re Abinash Chandra Moitra (22), In re Chanda Singh (23) 
and Smith v. Justices of Sierra Leone (24) referred to. 

In re Lamb (25) distinguished. 

Where a- muktear was struck off the roll on conviction of kidnap- 
ping a minor girl, under s. 363 of the Penal Code, under circumstances 
of an aggravated character, implying moral turpitude, and applied after 
seven years for re-in statement, but deliberately omitted to disclose 
the facts that the High Court had enhanced his sentence and had also 
directed his prosecution under s. 193 of the Penal Code for making 
a false affidavit in the course of a proceeding in revision, the applica- 
tion for re-in statement was rejected. 

On the 24th December 1900 one Hamidulla kidnapped a 
minor girl, named Nistarini, and a prosecution was instituted 
against him for such offence. During the pendency. of the cri- 
minal proceedings she was sent to the Civil Hospital at Ram- 
pore Boalia by Mr. Rattray, a local Deputy Magistrate, for 
medical examination as to her age, and was accompanied by 
her mother, Chandrabala, and her uncle. As the girl was 
leaving the hospital, the petitioner, who was the muktear of 

(11) (1901) 185 Mass. 426; 

70 N. E. 441. 

(12) (1909) 9 Com. L. R. 655. 

(13) (1872) Unrep. 

(14) (1878) Unrep. 

(15) 1890) Unrep. 

(16) (1885) Unrep. 

(17) (1888) Unrep. 

(18) (1815) 1 Chitty 558, note. 

(19) (1841) 9 Dowl. Pr. Ca. 970. 

(20) (1856) 18 C. B. 403. 

(21) (1869) L. R. 4 C. P. 350. 

(22) (1909) I. L. R. 37 Calc. 173, 

(23) (1909) 11 C. L. J. 438 ; 

14 C. W. N. 521. 

(24) (1848) 7 Moo. P. C. 174. 

(25) (1889) 23 Q. B. D. 477. 


(1) (1894) 9 Ohio C. C. 55, 70. 

(2) (1898) 90 Fed. 793. 

(3) (1896) 114 Cal. 24; 

45 Pac. 993. 

(4) (1896) 54 Ohio 415 ; 

43 N. E. 686. 

(5) (1897) 69 Yer. 317; 

37 Atl. 1046. 

(6) (1905) 147 Cal. 370 ; 

81 Pac. 1077. 

(7) (1904) 32 Colo, 168 ; 

75 Pac. 394. 

(8) (1904) 30 Mont. 456 ; 

70 Pac. 50. 

(9) (1902) 27 Mont. 182; 

70 Pac. 510, 982. 

(10) (1903) 11 N. Dak. 526 ; 
93 N. W. 918. 
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Hamidulla in the case, called her away and asked her to go 
with him, which she did. The petitioner- and one Hematulla A 
and another then took her a short distance, when the petitioner 
went away, leaving her with the two others. She vas pro 
duced in Court the next day, and alleged that in the interval 
she had been kept in the petitioner’s house. Hamidulla was 
convicted by the Deputy Magistrate of Rampore Boalia on the 
6th September 1901 under s. 363 of the Penal Code, and is 
appeal dismissed by Mr. Lee, the Sessions Judge of Rajshaye, 
on the 28th November. He thereupon obtained a rule, which 
was made absolute on the 12th March 1902, on the ground 
that the Sessions Judge- had refused to hear his pleader during 
the hearing of the appeal. The petitioner swore an affidavit 
in support of this allegation on the 17th December 1901. It 
appeared that the District Magistrate, on whom the rule was 
issued, had not communicated the allegation m the affidavit 
to Mr. Lee, who was then absent on inspection duty. On 
receiving the records from the High Court Mr. Lee reported 
to it that the statement was false, whereupon the Court issued 
a rule on the petitioner to show cause why he should not be 
prosecuted for making a false affidavit and why he should not 
be dismissed from the roll. The rule was made absolute on 
the 9tli June, and the petitioner ordered to be prosecuted. The 
papers were sent for necessary action to the office of the 
Government Solicitor, but by some oversight the matter was 
overlooked, and no prosecution instituted. 

In the meantime Chandrabala instituted a complaint 
against the petitioner, under s. 363 of the Penal Code, m 
respect of the kidnapping of Nistarini from, the Civil Hospital. 
He was convicted thereunder by Mr. Rattray, and sentenced tc 
six months’ rigorous imprisonment. On appeal a re-trial 
was ordered, and the petitioner was again convicted and 
sentenced by the same Magistrate. 'Ah appeal from the latter 
order resulted in a fresh order of re-trial, and the case was 
ultimately transferred by the High Court to Mr. Twidell, 
Joint Magistrate of Rajshaye, for disposal. Mr. Twidell con- 
victed the petitioner under s. 363 of the Penal Code, and 
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sentenced him to one month’s rigorous imprisonment on the 
1st April 1902, holding that the object of the petitioner was 
not to have immoral connection with the girl, but to secure 
control over her as a witness in the impending kidnapping 
case against his client Hamidulla. On a reference of the 
case under s. 438 of the Criminal Procedure Code, the High 
Court enhanced the sentence, on the 18th June 1902, to six 
months’ rigorous imprisonment. 

On the 24th April 1902 the District J udge of Rajshaye re- 
ported the case of the petitioner under s. 12 of the Legal 
Practitioners Act (XVII of 1879), and recommended his 
dismissal. The matter came oil for hearing before Prinsep 
and Stephen JJ., and their Lordships, by their order, dated 
28th January 1903, held that the offence of which the peti- 
tioner was convicted was committed under circumstances of 
an aggravated character, implying a defect in character which 
unfitted him to continue as a muktear, and ordered Ids name 
to be struck off the rolls. 

The petitioner presented an application to the High Court 
on the 26th July 1910, setting forth his previous conviction 
and disbarment, but omitted to disclose the facts of the 
enhancement of his sentence and the proceedings which cul- 
minated in an order directing his prosecution for swearing a 
false affidavit. These additional circumstances were brought 
to light by a report from the District Judge of Rajshaye, and 
were placed before the Court by the Government Pleader., 
The petitioner’s application was supported by several certifi- 
cates of character from Deputy Magistrates, vakils, local 
pleaders and other respectable gentlemen, Mahomedans and 
Hindus. 

Moulvie Wahecl Hussain, for the petitioner. The appli- 
cation of a legal practitioner dismissed for jnisconduct is main- 
tainable. The Court which disbarred him is the proper Court 
to deal with the question of his re-instatement. He referred 
to In re Abinash Chandra Moitra (1), In re Chanda Sine/h (2), 

(1) (1909) I. L. R. 87 Calc. 173. (2) (1909) 14 C. W. N. 521 ; 

^ 11 c. L. J. 438. 
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The order of disbarment does not create a perpetual disability : 
King v. Greenwood (1). The High Court has power to re-admit 
a muktear struck off the roll under the Legal Practitioners Act in 
the exercise of its powers of general superintendence, though 
there is no express provision in the Act for re-instatement. 
He relied further on In re Robins (2), In re Brandreth (3), and 
In re Poole (4). 

The Senior Government Pleader ( Baku Ram Char an 
Hitter ), for the Crown. I have ascertained that the petitioner 
has not made a full and true disclosure of all the facts affect 
ing his character. The previous records of his case are in 
the office. [Mookekjke J. We shall look into the records.] 

Cur. adv. vult . 

Mocker jee and Sharfuddin JJ. This is an application 
by one Abiruddin Ahmed, who was formerly a muktear and 
practised as such in the Criminal Courts at Eampore Boalia in 
the district of Rajshaye. On the 28th January 1903 he was 
dismissed by this Court, under section 12 of the Legal Prac- 
titioners Act of 1879, on the ground that he had been con- 
victed of a criminal offence, namely, an offence under section 
363 of the Indian Penal Code, implying a defect of character, 
which rendered him unfit to be a muktear. On the 26th July 
1910 the present application was made with a view to the re- 
instatement of the petitioner, on the ground that since his 
dismissal he had borne an honourable character and had 
suffered considerable pecuniary loss. The application is sup- 
ported by certificates as to the character of the petitioner and 
his present circumstances. These certificates are signed, 
amongst others, by the Junior Government Pleader of Raj- 
shaye, members of the legal profession in that district, and 
other gentlemen occupying positions of responsibility. 
Notice of the application has been served upon the learned 
Government Pleader, who has been heard, and has placed 
before us facts which he has ascertained from the District 
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(1) (1760) 1 W. Black. 222. 

(2) (1865) 34 L. J. Q. B. 121. 


(3) (1891) 60 L. J. Q. B. 501. 

(4) (I860) L. R. 4 C. i\ 350. 
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1910 Juclo'e of Ituishave as to the previous conduct and character 
f lL petitioner. Tee vim«Uo»» »ri» upon tUi» apphcahop 
A— (rf „ take eosaiaaeee under the speeuu , hreettou ot 

A “"' tile Hou'ltle tie Chief *«*M. ««*> f "‘\ ! 

eut to tile Court, after a legal praeti, toner ias been 

lived front tie roil, ,o re-it, slate iiut uiere ,Ue a, oner 

of a Ions period of good eouduet is offered, and. ,11 , 

tie Court lias tie porver to ...alee im order ot »•***£»££ 
whether an order it. favour of tie petitnmer ought to >»udu 
in the circumstances of the present case. 

In so far as the first of these questions is concerned, l iu* 
can, in our opinion, he no room for controversy that it is 
open to a Court, when a legal practitioner has been dismiss^ 
for misconduct of any description, in the widest sense ot An 
term, to re-admit him after the lapse of time if he ^rsfies 
the Court that he has in the interval conducted lumsc.. 
honourably, and that no objection remains as to his charm xr 
or capacity. In one of the earliest cases on the point, Kmg 
v. Greenwood (1), where an attorney about two years pre- 
viously had been struck off the roll for malpractice and nas, 
upon petition, re-instated, the Court declared that the stiu - 
iu* off the roll was not to he understood as a perpetual dis- 
ability, hut was sometimes only meant as a pu, .moment and 
- mi oli t he considered in the light of a suspension only, .t he 
Court saw good cause. Again, in an A»»», ,>■«><<* case U), « 
solicitor, who had been struck off the roll for mmcondm , 
was restored after ten years, during which period he hat , 
amidst great privation and suffering, maintained an im- 
’ proachahle character; his application was supported by a 
memorial signed by a very large number of solicitors, on 
John Romilly, M.1L, said that, though he was very ljrop^y 
struck off, yet, considering the great length of tune t nr m 
elapsed and the great suffering that he had enduret , am 
considering the testimonials to his good behaviour and con- 
duct, and the absence of opposition from the Law Institute, be 
might he restored to the roll. In the course of argument 1.0 




(1) (1760) 1 IV. Black. 222. 


(2) (1.853) 17 Beav. 475. 
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this case, counsel in support of the motion referred to the 
case of In re Smith (1), before Lord St. Leonards, in which 
Smith's name after having been struck off the roll for some 
irregularity in practice, as Master Extraordinary, was ordered 
to be restored, but with a proviso that he should be sus- 
pended from practising for six months. Another instance, 
in which a similar order was made, is tq be found in the case 
of In re Robins (2). A very instructive ease is that In re 
Fyke (3). Pyke was an Attorney. In 1836, after he had prac- 
tised for about six years, his name was struck off the roll at 
his own request, in order that he might be called to the Bar. 
In 1838 he was called to the Bar: in 1843 he was disbarred 
by the Benchers on account of professional misconduct, 
namely, participation by previous agreement in the profits of 
an attorney. This decision was affirmed on appeal by fifteen 
Judges. In November 1845 Pyke applied to the Court to be 
restored to the roll of attorneys, but his application was re- 
fused: In re Pyke (4). In 1865 he applied again to be re- 
admitted as an attorney, but this application also was re- 
fused: In re Fyke (5). In the same year Pyke renewed his 
application, and was re-admitted: In re Pyke (5). Cock- 
burn, C.J., after observing that the same honour and the 
same integrity which are essential to the character and posi- 
tion of a barrister are also necessary to the character and 
position of an attorney, and that dishonest or dishonourable 
conduct which unfitted a man to be at the Bar was sufficient 
to exclude him also from the other branch of the profession, 
held that, both on principle and precedents, sentences of ex- 
clusion from either branch of the profession need not neces- 
sarily be exclusion for ever. The test to be applied is, in the 
words of the learned Chief Justice, whether the sentence of 
exclusion, however right, has had the salutary effect of 
awakening in the delinquent a higher sense of honour and 
duty, and whether, in the interval, his conduct had been so 

(1) TTnrep. cited in 17 Beav. 477. (4) (1865) 6 B. & S. 703; 

(2) (1865) 34 L. J. Q. B. 121. 34 L. J. Q. B. 121. 

(3) (1845) 1 New Pract. Cases 330. (5) (1865) 6 B. & S. 707; 

34 L. J. Q. B. 220. 
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■irreproachable that, notwithstanding a delinquency in early 
life, lie might be safely entrusted with the -.affairs of clients 
and admitted to an honourable profession without that pro- 
fession suffering degradation. An application to strike off 
the rolls, or re-adroit to them, ought not to be looked at with 
respect to the punishment of the individual himself. The 
Court has a duty to perforin to the suitors and to the profes- 
sion of the law, and is bound to see that the persons ad- 
mitted to it are persons on whose integrity and honour re- 
liance may be placed, persons whose conduct has been such 
as to inspire confidence in their character. A very similar 
view was taken in the case of In re Brand eth (1), in which 
it was ruled that the Court has power, even where it is 
proved that a conviction for an offence against the Criminal 
law has taken place, but the atonement of a long period of 
good conduct has been offered, to restore a solicitor to the 
roll. In 1879 the name of Brandreth was struck off the 
roll upon proof of a conviction for obtaining money by false 
pretences from clients. In 1883 an application was made by 
him to be restored to the practice of his profession. This was 
refused by Grove and Mathew JJ,, and a similar application 
made in 1886 to Grove and Stephen JJ., met with the same 
fate. In 1891, however, Lord Coleridge C.J., with the con- 
currence of Mathew J., held that sufficient grounds had been 
made out to restore him to the roll. One of the grounds upon 
which the learned Chief Justice proceeded was that the 
petitioner, who had been for twelve years off the roll, pro- 
duced a very strong body of evidence that during* the whole 
of that time lie had conducted himself irreproachably. He 
added that there should be no occasion on which It was ab- 
solutely, as a point or rule of law, impossible for a man to re- 
deem his character, and that if a man had done his very best 
so to redeem his character, he might be entitled to the indul- 
gent consideration of the Court. In the course of his judg- 
ment, the learned Chief Justice mentioned an unreported case 
of another solicitor, Barber, who was prosecuted for com- 


(1) (1891) GO L. J Q. B 501 
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plicity in a fraud as to a will, convicted and sentenced to 
transportation in 1843; as a result, Ills name was removed In re 
from the roll, but he was subsequently re-admitted by the Ahmed." 
Court of Queen’s Bench after three applications for re-in- 
statement had been refused, twice by that Court in 1850 and 
1851, and once by the Master of the Bolls in 1854 : see this 
matter reported at one stage: In re Barber (1). Cases are 
also to be found in the Reports where an application for re- 
instatement has been entertained, but refused on the merits: 

Ex-jpartc Frost (2), where a solicitor had been convicted of sedi- 
tious practices; In re Hawdane (3), where a solicitor had been 
twice convicted of conspiracy to extort money by means of 
libels; In re Garbett (4), where the solicitor, who had been 
convicted of forgery, Reg . v. Garbett (5), had received a pardon 
and was dismissed in 1849 on account of perjury in an affi 
davit of increase, concealed the fact of conviction for forgery 
in his application for re-instatement; and In re Boole (6) 
where an attorney who had been dismissed for misappropria- 
tion of moneys of a client, subsequently became bankrupt 
and applied for re-instatement without any offer of reparation. 

The case of In re Lamb (7), is clearly distinguishable, and 
shows merely that, when the dismissal has a permanent effect 
under statutory provisions, an order for re-instatement is 
not permissible. 

The principle, dedueible from the long series of English 
decisions we have just reviewed, has been adopted in the 
American Courts, and it is regarded there as indisputably 
settled that an order or judgment of disbarment is not neces- 
sarily final or conclusive for all time, but an attorney who 
has been disbarred may be re-instated, on motion or applica- 
tion, for reasons satisfactory to the Court. Thus in Boston 
Bar Association v. Greenwood (8), it is stated that the re- 
moval of an attorney from office may be absolute, leaving 

(1) (1854) 19 Beav. 378. (5) (1847) 2 C. <fc K. 474; 

(2) (1815) 1 Chitty 558 note. 1 Den. C. C. 226. 

(3) (1841) 9 Dowl. Pr. Ca. 970. (6) (1869) L. R. 4 C. P. 350. 

(4) (1856) 18 C. B. 403. (7) (1889) 23 Q. B. D. 477. 

(8) (1897) 168 Mass. 169; 46 N. E 568. 
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tlie party to apply to the Court for re-admission if his offence 
is of such a kind that, after a lapse of lime, he can satisfy 
the Court that lie has become trustworthy, or the removal 
may be for a stated time if the Court is of opinion that the 
interests of the public will thereby be sufficiently protected. 
Again, in the ease of In re Palmer (1), the test for re- in state- 
ment is thus formulated: looking at (lie Life and conduct- of 
the attorney prior to the disbarment, have his life and con- 
duct since that time been such as to satisfy the Court that, 
if restored to the Bar, he will be upright, honourable, and 
honest in. all dealings? Will his restoration io the Bar be 
compatible with a proper respect of the Court for itself and 
with the dignity of the profession? See also In rc Boone (2), 
In re Treadwell (3), In re King (1), In re Enright (5), In re 
Burris(G), In re E suing ton (?), In re Weed (8), In re Newton 

(9), In re Simpson (10), In re Sullivan (11). 

The view taken in the English Courts lias also been 
adopted by the High Court of Australia in a recent decision In- 
corporated Law Institute v. Meagher (12), where the authorities 
and the principles which underlie them are elaborately dis- 
cussed. In 1896 Meagher was struck off the roll of solicitors, 
as he had been party to a conspiracy to pervert the course of 
Justice. In 1904 he applied to be re-admitted to practice 
The Court refused the application, but intimated that the 
application would probably be granted if renewed after the 1st 
June 1906, provided evidence was given of continued good 
conduct. In 1906 the application was renewed, but refused, 
as his conduct in the interval had been unsatisfactory. In 


(1) (1804) 9 Ohio C. C. 55, 70. 

(2) (1898) 90 Fed. 793. 

(3) (1896) 114 Cal. 24; 

45 Pac. 993. 

(4) (1896) 54 Ohio 415 j 

43 N. E. 6S6. 

(5) (1897) 69 Ver. 317 ; 

37 Atl. 1046. 

(6) (1905) 147 Cal. 370; 

81 Pac. 1077. 


(7) i 1901) 32 Colo. U58; 

75 Pac. 394. 

(8) (190 4) 30 Moat. 156; 

77 Pac. 50. 

(9) , (1902) 27 Mont. 182; 

70 Pac. 510, 982. 

(10) (1903) 11 N. Dak. 525; 
93 X. W. 918. 

(11) (1904) 185 Mass. 426; 
70 N. E. 441. 


(12 )(1909) 9 Com. L. R. 655. 
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1909 lie renewed his application again. The Supreme Court 
of New South Wales held that it was bound to re-admit the 
petitioner by reason of the promises made in 1904, unless it 
was proved that he had been meanwhile guilty of misconduct. 
Upon appeal by the Incorporated Law Institute, the order of 
re-admission was discharged. It was ruled by the High Court, 
first, that the order of re-admission, quite as much as an order 
of removal or suspension, was essentially judicial in its nature 
and liable to be challenged in appeal; secondly, that a Judge is 
not entitled to bind himself or his successor by a promise 
as to future action on problematical facts; thirdly , that the 
question was not one of fact, but of proper inference to be 
drawn from relevant facts clearly ascertained, namely, whe- 
ther, in spite of previous misconduct which had already 
grievously tainted his reputation and led to the order of dis- 
missal, he had affirmatively satisfied the Court that he was a 
fit and proper person to stand in the ranks of an honourable 
profession and in whom the public might repose undoubted 
confidence. Upon a review of the facts, the Court reversed 
the order of re-admission, as it was not satisfied that, if the 
petitioner was restored to the roll, he might not act in a 
similar manner when opportunity offered. 

These cases amply establish the position that, in so far as 
the English and American Courts are concerned, though the 
name of a legal practitioner may have been removed from the 
rolls by reason of professional misconduct or criminal convic- 
tion, the Court may in its discretion re-admit him, if satis- 
fied that during the interval which has elapsed since the 
order of removal was made, he has borne an unimpeachable 
character, and may with propriety be allowed to return to 
the practice of an honourable profession. 

The doctrine just explained has been adopted in this 
Court as wellfounded on principle, and we have been able to 
trace instances in which similar orders have been made with 
respect to an attorney [In re Pearson (1), In re Cockerell 
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1910 Smith (1)], a vakil [In re Rup Nath Banerjee (2)J, ami a 

j n re pleader, [In re Rally Prosonna Chatter jee (3), In re Robin 

A Ahmed IN Kris1ma Hooker, jee (4).] On the 18th June 1807 this Court, 
(Peacock C.J. and Norman and Phear JJ.) removed from the 
roll an attorney by name Pearson for gross professional mis- 
conduct. Sir Barnes Peacock quoted, with approval, the 
observation of Lord Mansfield in Es'-parte Broun sail (5), that 
the test to be applied was whether the conduct of the attorney 
was such as made it proper that he should continue a member 
• of a profession which should be free from all suspicion. The 
oilier learned Judges concurred in the view that the miseon- 
duct was of such a grave character that Pearson should be 
struck off the roll of attorneys. On the 11th January 1870, 
Pearson applied to be re-admitted, and produced numerous cer- 
tificates to show that since his removal he had conducted him- 
self as a strictly honourable man., This application was refused 
on the 18th January 1870. On the 15th February 1871 Pear- 
son made another application, upon which no action was taken, 
as Norman C.J., with the concurrence of Phear J., thought 
that the application was premature. On the 26th March 1872 
Pearson renewed liis application, and counsel on his behalf 
relied upon the cases of In re Pyle (6), In re Poole (7), and 
In re Robins (8). On the 16th April 1872 Sir Richard Couch 
C.J., with the concurrence of Jackson and Markby JJ., directed 
Pearson to he readmitted to the roll of attorneys. Again, on 
the 22nd December 1875, Cockerell Alfred Smith was removed 
from the roll of attorneys by Garth C.J., and Phear and 
Pontifex JJ. for gross professional misconduct (misappro- 
priation of the funds of a client); but subsequently he was 
re-admitted by Garth C.J., and Markby J., on the 25th 
February 1878, as he had, in the interval, done his utmost to 
make amends for his conduct, and produced a number of 
testimonials to show that he had honourably conducted him- 


(1) (1878) Unrep. 

(2) (1890) Unrep. 

(3) (1885) Unrep. 

(4) (1888) Unrep. 


(5) (1778) 2. Cowp. 829. 

(6) (1865) 6 B. & S. 703, 707 ; 
34 L. J. Q. B. 121,220. 

(7) (1869) L. R. 4 C. P. 350. 

(8) (1865) 34 L. J. Q. B. 121. 
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self since his name was removed. On the 21st January 1878 
a Full Bench of this Court (Sir Bichard Garth C.J., Kemp, 
Jackson, Markby, Ainslie, Birch and Mitter JJ.) directed the 
name of Eup Nath Banerjee to be struck off the roll of vakils 
of this court, on the ground of grave professional miscon- 
duct, because he had proved himself unfit to be trusted with 
the conduct of business in the interest of clients, and had, 
when called upon to show cause, greatly aggravated his 
offence by the very dishonest manner in which lie had dealt 
with the Court. Later on, on the 12th March 1890, another Full 
Bench of this Court (Sir Comer Petheram C.J., Norris, 
Q’Kinealy, Macpherson, and Ghose JJ.) re-admitted him to the 
roll of vakils, on the ground that he had, in the interval, 
borne an irreproachable character, and that he had kept up his 
connection and acquaintance with the practice of the law. Simi- 
larly, one Kally Prosonna Chatter] ee, a junior grade pleader, 
who practised in the Small Cause Court at Sealdah, was struck 
off the roll on the 14th August 1878 by Markby and Prinsep 
JJ. on account of grave professional misconduct (misappropria- 
tion of funds placed at his disposal by a client for the insti- 
tution of a suit which he never filed). On the 6th April 1880 
a petition submitted by him for restoration was rejected, on 
the ground that it was irregular, because it had not been pre- 
sented by way of motion. On the 15th July 1881 an applica- 
tion made by him in that behalf was refused by Garth C.J., 
and Prinsep J. Some years later he renewed his application, 
and on the 8th. January 1885 Prinsep and Pigot JJ. ordered 
him to he restored, on the ground that the time that had 
elapsed since the order of dismissal, and the certificate of his 
character in the interval, indicated that he had been suffi- 
ciently punished for his misconduct and had shown sufficient 
promise for future good behaviour. Finally, one Nobin 
Krishna Mookerjee, who practised as a second grade pleader 
and was convicted and sentenced to a term of rigorous impri- 
sonment for an offence under the Registration Act [Nobin 
Krishna Mookerjee v. Rassik La.ll LaJia ■ (1)] was removed 


(1) 0884) T. L. R. 10 Calc. 1047. 
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re-trial by tlie District Magistrate. The case was then trans- 
f erred by order of the Court to the file of the Joint Magis- 
trate, who convicted the petitioner, and sentenced him to 
rigorous imprisonment for one month. After recital of these 
facts the petitioner states that the District Judge subse- 
quently made a reference under the Legal Practitioner Act 
to this Court, as a result of which the petitioner was dismissed 
under section 12. The petitioner adds that he has, during 
the seven years which have elapsed since the order of dismis- 
sal was made, employed himself as a law agent in the estates 
of several zemindars, that lie has borne an irreproachable 
character, and that, as he has been placed in very embarrassed 
circumstances, he prays that his name may be restored to the 
roll of muktears. The application, as we have stated, is 
supported by several certificates. In answer to the petition 
the learned Government Pleader, who has rendered us 
valuable assistance in this matter, has placed before us a 
communication from the District Judge of Rajshaye, which, 
we regret to say, makes it manifest that the statements in the 
petition are imperfect and calculated to mislead the Courc 
The District Judge states that after the conviction of the 
petitioner, on. the 1st April 1902, when he was sentenced to 
rigorous imprisonment for one month, two references were 
made by the Sessions Judge to this Court, one under section 
438 of the Criminal Procedure Code for an enhancement of 
the sentence, and another under section 14 of' the Legal Prac- 
tioners Act for the dismissal of the petitioner and the per- 
manent cancellation of his license. On the first reference the 
sentence was enhanced to rigorous imprisonment for sis: 
months on the 18th June 1902, and on the second the peti- 
tioner was dismissed on the 28th January 1903. The learned 
District Judge further states that this Court, on the 9th June 
1902, directed the petitioner to be prosecuted under section 
193 of the Indian Penal Code, on the ground that he had 
sworn a false affidavit in support of a criminal motion filed 
against an order of the Court of the Sessions Judge of Raj- 
shaye. The records of this last proceeding have been dis- 


INDIAN LAW REPORTS [VOL. XXXVIII 


covered after considerable search, and the facts, in so far as 
we are able to gather them, are as follows. It appears that 
one Hamidullah Mondal was also convicted by the Deputy 
Magistrate of Rampore Boalia, on the 6th September 1901, 
under section 363 of the Indian Penal Code, for having kid- 
napped from lawful guardianship the same girl Nistarini. In 
fact the incident was closely connected with that on account 
of which the petitioner himself was convicted. Hamidulla kid- 
napped her on the 24th. December I960; she was recovered, and 
Hamidulla was placed on his trial; Abiruddin acted as his 
muktear in these proceedings, and during their pendency 
managed to kidnap tbe girl with the assistance of a man 
named Hematnlla, which led to the prosecution and convic- 
tion of himself and his co-adjutor. Hamidulla appealed to 
the Sessions Judge, who affirmed the conviction on the 28th 
November 1901. Hamidulla then applied to this Court to 
revise the order, on the ground that the Sessions Judge had 
refused to hear his pleader. This application was supported 
by an affidavit of the present petitioner, Abiruddin. Ahmed, 
made on the 17th December 1901, to the effect that he was 
present in Court on the 28th November 1901, and that the 
statement that the Sessions Judge had delivered judgment 
refusing to hear the pleader for the appellant was true to his 
knowledge. A rule was granted by Prinsep and Stephen JJ , 
and came to be heard by Stevens and Harington JJ., who 
made it absolute on the 12th March 1902, on the ground that 
the allegation in the affidavit remained uncontra dieted, as no 
cause was shown. What had occurred was that the District 
Magistrate, Mr. Roe, upon whom the Rule had been served, 
did not communicate the allegations contained in the affi- 
davit to the Sessions Judge, Mr. Lee, who happened at the 
time to be absent on inspection of the subordinate courts. 
But subsequently the Sessions Judge, when he received the 
record sent back to him by order of this Court for re-trial of 
the appeal, learnt of this allegation, and at once reported to 
this Court that the statement was wholly untrue. But as the 
Rule had been made absolute, and the appeal directed to be 
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re-heard, the order could not be reviewed and rescinded; Bui 
the Court (Stevens and Harington JJ.), on the 16th April 
1902, directed notice to issue upon the present petitioner to 
show cause why he should not be prosecuted for swearing a 
false affidavit, and also why he should not be dismissed under 
the Legal Practitioners Act. This Rule was served upon the 
petitioner, but, as he did not show cause, it was subsequently 
made absolute, and the petitioner was, on the 9th June 1902, 
directed to be prosecuted for perjury. But by reason of some 
inexplicable mistake in the office of the Government Soli- 
citor, to whom the papers were forwarded for necessary ac- 
tion, the matter appears to have been overlooked, and the 
petitioner had the good fortune to escape the prosecution 
directed by this Court. Shortly afterwards, on the 18th June 
1902. the sentences passed by the Joint Magistrate upon both 
Abiruddin and Hematulla were, upon a reference by the 
Sessions Judge, enhanced to rigorous imprisonment for six 
months each by Stevens and Harington JJ., and the peti- 
tioner was later on dismissed on the 28th January 1903 by 
Prinsep and Stephen JJ. It is not disputed that the order of 
dismissal was made with perfect propriety, and, indeed, the 
order cannot be successfully assailed, because, as Lord West-' 
bury observed in In re Wallace (1), if an attorney be found 
guilty of moral delinquency in his private character, there is 
no doubt that he may be struck off the roll. Upon the 
materials, therefore, so far as they are available to us, these 
facts are clear, namely, first , that the petitioner was convict- 
ed of an offence of a grave character under section 363 of the 
Indian Penal Code, which implied* moral turpitude to such an 
extent that this Court felt it its duty to enhance the sentence 
passed on him by the Subordinate Court, and to remove him 
from the roll ; secondly , that the petitioner made a false affidavit 
in support of an application for revision made to this Court by 
Hamidulla, who was finally convicted of an offence under 
section 363 of the Indian Penal Code in the course of a closely 
connected transaction; and, thirdly , that the petitioner has 

(1) (1866) L. R. 1 P, C. 283; 4 Moo. P. C. N. S. 140. 
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not, in the application dow presented to as, made a full dis- 
closure of his previous history, but has deliberately omitted 
to mention the fact of enhancement of sentence, as also the 
proceedings which culminated in the order by which his pro- 
secution was directed for perjury. These facts, indeed, would 
not have been discovered, but for the assistance given to us 
by the learned Government Pleader. Under these circum- 
stances, after anxious consideration of the matter, we have 
arrived at the conclusion that it would not be right to re-admit 
the petitioner to the roll of muktears. If we were to make an 
order in his favour, he would he placed in a position of great 
trust and responsibility, which, we are of opinion, he should 
not occupy. To use the language of Mr. Justice Willes in 
In re Poole (1), “if we look at the power vested in practi- 
tioners and officers of this Court, persons who thus have 
the sanction of the Court for saying that printd facie at least 
they are worthy to stand in the ranks of an honourable pro- 
fession, to whose members ignorant people are frequently 
obliged to resort for assistance in the conduct and management 
of their affairs, and in whom they are in the habit of reposing 
unbounded confidence, if w T e look to the fact that in restoring 
the petitioner to the roll, we should be sanctioning the con- 
clusion that he is, in our judgment, a fit and proper person to 
he so trusted, we feel that we ought not to do so, except upon 
some solid and substantial grounds. ” The learned vakil for 
the petitioner strongly urged upon us to deal leniently and 
mercifully with the applicant, as he has a family dependent 
upon him for support, and these will be the principal sufferers 
from the failure of this motion. As Jervis C.J. put it in In re 
Qarbett (2), that undoubtedly is a circumstance which we 
cannot hut regard with the deepest regret and commiseration. 
But at the same time it, must he observed that a wife and 
family have always been considered as guarantees to society 
that a man will conduct himself with honour and integrity in 
his dealings with the world; and we must not lose sight of 
the fact that if we permitted ourselves to be influenced by 

(1) (1869) L. R. 4 C. P. 350, 353. (2) (1856) 18 C. B. 403, 413, 
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consideration of that sort to extend mercy to the petitioner we 
should he running the risk of injury and injustice to the liti- 
gant public. Upon the whole, giving its due weight to all 
that has been urged on behalf of the petitioner, we must 
refuse this application. 

E. ii. M. Application refused. 


PRIVY COUNCIL. 


CHANDRA KI8H0RE ROY 
v. 

PR, AS ANN A KTJMARI DASI. 

[On appeal from the High Court at Fort William in Bengal ] 

Will —Construction of Will — Clause for maintenance of daughters — Succession Act 
(X of I860) ss. Ill , 187 — “ Uncertain event" —Marriage of daughters— Legatee, 
right of, to sue— Succession Act s. 8—“ Probate " of Will obtained only after 
institution of suit — Grant of Probate , modified by High Court on appeal . 

A Hindu died in 1879, leaving a will, whereby (among other 
things) he made provision for his wives and his daughters who sur- 
vived him. The clause providing for the daughters was: “When they 
will be married, and if they desire to live in separate houses, the per- 
son in whose management my property will be at the time will make 
separate houses for them in the vicinity of my house from the income 
of my property. For the maintenance of my daughters I fix an allow- 
ance of Rs. 600 a year for Srimati Prasanna, and Rs. 600 for Srimati 
Sarat. As long as the daughters will live in the separate houses in 
this place they will get the fixed allowances, respectively, hut if the 
daughters do not live in this place, they will get Rs. 10.” The daughters 
married in 1888 and 1889, respectively, and lived in separate, houses. 
In suits for their allowances it was contended that the bequests to 
them were given in the “uncertain event’’ of their marriage, and 
as that event did not happen until after the death of the testator, the 
bequests were void by reason of s. Ill of the Succession Act (X of 
1865) and never took effect. 

Held , on the construction of the above clause, that the payment of 
maintenance, was not contingent on the daughters’ marriages, and that 
therefore s. Ill was not applicable. 

* Present : Lobd Macnaghten, Lord Mersey, Lord Robson, Sir 
Arthur Wilson and Mr. Ameer Alt. 
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At the time the suits were instituted no letters-of-administratioxi 
had been granted, but pending the suits the widow obtained from the 
District Judge a grant of letters-of-administ ration with the will 
annexed. The grant was, on appeal, modified by the High Court by 
limiting it to the realisation of the' maintenance allowance provided 
by the will for the widow; but before the ietters-of-administration 
could be recalled and altered the. widow died and the letters were 
never formally altered. It was contended that the suits could not 
be maintained with reference to s. 187 of the Succession Act which 
requires that before the right of a legatee can be established “pro- 
bate of the will shall have been granted.” 

Eelcl, that the grant of administration with the will annexed was, 
within the meaning of s. 3 of the Act, a grant of “probate” which 
was a compliance with the provisions of s. 187. Hie subsequent limita- 
tion of the grant was immaterial. 

So long as the compliance with the section was prior to decree, :he 
fact that it was after the institution of the suits made no difference 
and the Court was fully competent to deal with the suits. 

Two appeals consolidated from the judgment, and decrees 
(29th May 1906) of the High Court at Calcutta affirming 
decrees (22nd April 1904) of the District Judge of Rangpur, 
which had affirmed decrees (23rd December 1903) of the Sub- 
ordinate Judge of Rangpur. 

The defendant was the appellant to His Majesty in 
Council. 

The suits out of which the appeals arose were instituted 
respectively by Prasanna Kumari Dasi and Sarat Kumari 
Dasi, the daughters of one Kumar Shyam Kishore Roy, who 
died on 18th July 1879, having executed o will dated 16th 
Magh 1284 (28th January 1878), in which, after stating rules 
for the exercise of permission to adopt previously granted by 
registered deeds to bis widows in 1875, the testator, by clause 
6 of the will, made provision for maintenance allowance to bfc 
paid to bis wives and to his daughters, u Rs. 15 each daugh- 
ter as long as they remain joint in food with their mothers.” 
And then in clause 9 he provided that — 

“When the daughters will be married and if they desire to live 
in separate houses, the person in whose, management my moveable and 
immoveable property will be at that time will make separate houses, for 
the daughters in the. vicinity of my house from the income of my move- 
able and immoveable property. For the maintenance of my daughters 
I fix an allowance of Rs. ‘ 600 a year for Srimati Prasanna Kumari, 
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and Rs. 600 a year for Srimati Sarat Kumari. As long as the daugh- 
ters will live in the separate houses in this place they will get the 
fixed allowances, respectively. But if the . daughters do not live in 
this place they will get at the rate of Rs. 10.” 

The defendant in the suits was Kumar Chandra Kishore 
Hoy, the appellant, who was, after the death of the testator, 
adopted by Rani Pran Ivishori, the senior widow, in accord- 
ance with the provisions of the will. The defendant being 
a minor, the estate was managed for him by the Court of 
Wards. 

The marriages of the two daughters took place in March 
1888, and July 1889, respectively, and afterwards they each 
lived in a separate house, and each received, in' accordance 
with the provisions of the will, an allowance of lis. 50 a month 
from the Court of "Wards. 

The defendant received possession of the estate from the 
Court of W T ards on 6th May 1896, since which date only 
a small portion of the allowance had been paid to the daugh- 
ters who, in consequence of the non-payment, filed in 1900 
plaints in the Subordinate Judge’s Court, in which they set 
out the above facts and claimed the arrears of maintenance 
with interest. 
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The only original pleas in defence now material were {a) 
that the claims for maintenance under the will were not main 


tainable, because no probate or letters of administration with 
the will annexed had been granted; and ( b ) that on a 
true construction of the will the bequests of the allowances 
for maintenance were bad in law, because they were dependent 
on the happening of a specific uncertain event, namely, mar- 
riage, and that event had happened subsequent to the death 
of the testator. - Whilst the suits were pending Rani Pran 
Kishori Dasi in October 1901 obtained from the District 
Judge of Rungpur a grant of letters of administration with 
the will annexed in respect of the entire estate of the 
testator; but on appeal by the defendant the High Court, on 
24th February 1903, made an order to the effect that the let- 
ters of administration should he limited to the realisation of 
the maintenance allowance provided for her bv the will. The 
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1910 District Judge thereupon called upon Pran Kishori Dusi to 
Chandra produce the letters of administration that had been granted, 
K ^ o r 80 that D'esh letters with the limitation ordered by the High 
v. Court might be issued; but in the meantime she died, the 
Kumari result being* that the letters already granted to her remained 
formally uncancelled. 

The defendant thereafter raised the further contention in 
the suits, that as the effect of the order of the High Court 
dated 24th February 1903 was to cancel the letters of ad- 
ministration granted by the District Judge, and as no other 
letters had been, or could be, issued, the suits were not main- 
tainable, having a regard to section 187 of the Indian Suc- 
cession Act (X of 1865), 

The Subordinate Judge made decrees in favour of the 
plaintiffs as prayed; and, on appeal, those decrees were up- 
held by the District Judge (except as to a small portion of 
the interest claimed), 

* Second appeals came before a Divisional Bench of the 
High Court (Ohundee Madiiub Ghose and 0. P. Caspebsz JJ,), 
who held that section 187 of the Succession Act was no bar to 
the maintenance of the suits; and that, “upon reading the 9th 
paragraph of the will, as also the 6th paragraph thereof, which 
also bears upon the matter of the maintenance allowance to 
the daughters, the allowance provided by the first-mentioned 
paragraph is not contingent upon their marriage/' and conse- 
quently that “section 111 of the Succession Act does not stand 
in the way of the plaintiffs getting the allowances they have 
sued for.” 

The High Court, therefore, dismissed the appeals with 
costs. 

On these appeals, 

Sir A. Finlay, K.C . , and E. U. AW*, for the appellant, 
contended that on the proper construction of clause 9 of tin? 
will the bequests for maintenance allowance payable to the 
daughters were contingent upon their respective marriages ; 
and the marriages having taken place only after the death of 
the testator, such bequests became, under s. 111 of the 
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Succession Act (X of 1865), inoperative and could not be en- 
forced. Tlie marriage of a Hindu girl was an “uncertain event’ ’ 
as contemplated by that section. Reference was also made 
to section 118 of the Succession Act. 

It was also contended that, as no probate of the will or 
letters of administration with the will annexed had been 
granted at the time of the institution of the suits, the claims 
to the maintenance under the will could not be maintained, 
and it was submitted that the grant of letters of administration 
by the District Judge after the institution of the suits had 
been, moreover, in effect cancelled by the order of the High 
Court on appeal limiting the grant to the realisation of the 
maintenance allowance given to the widow Pran Kisliori; and 
there was consequently no actual “probate” of the will in 
existence within the meaning of section 187 of the Succession 
Act. Deference was made to section 3, 26, 119, 125, 130, 
180 and 181 of the Act. 


1910 

Chandra 
Kxshore 
Eoy 
v . 

Prasanna 

Kumari 

Dasi. 


DeGruythcr, K.C., and G . Considine O' Gorman, for the 
respondents, contended that the provisions of section 187 
had been sufficiently complied with, inasmuch as the District 
Judge had in fact granted “probat.e” of the will as defined 
in section 3 of the Succession Act; and it was immaterial that 
it was granted only after the suits had been instituted. That 
grant was not cancelled by the High Court’s order limiting the. 
grant. Cancellation could only have been ejected by the 
recall and alteration of the grant already issued, which was 
prevented by Pran Kishori’s death. Reference was made to 
the Probate and Administration Act (V of 1881), section 184; 
The Hindu Wills Act (XXI of 1870), section 2, showing that 
section 187 of the Succession Act was applicable to Hindu 
wills; the Succession Act section 3; and Gordhandas v. Bar 
Ramcoover (1). 



Section 111 of the Succession Act was not applicable, be- 
cause on the true construction of clause 9 of the will the 
bequests to the daughters for maintenance were not contingent 
on their marriage. Those bequests were vaild and enforce- 
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Chan dba 
Kishobe 
Boy 
v. 

Pbasanna 

Kxjmabi 

Dasi. 


Eddu, in reply, cited Mohamid u Mo hid ecu llodjiar v. 
Pitchey (2). 

The judgment of their Lordships was delivered by 

Loin) Mersey. These are two appeals from the judg- 
ment and decrees of* the High Court at Fort William in Ben- 
gal, dated the 26th May 1906, confirming a decree of the Dis- 
trict Judge of Ilungpur, dated the 22nd April 1904, which 
confirmed a decree of the Subordinate Judge of Ilungpur, 
dated the 23rd December 1903. The suits were brought by 
two Hindu ladies, daughters of one Kumar Shyam Kish ore 
Hoy, deceased, against the appellant, who is the adopted son 
of the deceased, to recover arrears of maintenance alleged to 
be due to them under their father’s will. The appellant denied 
that the respondents were entitled to any maintenance under 
the terms of the will, and further objected that they were 
not competent to maintain their suits, inasmuch as they had 
not obtained letters of administration to their father’s estate. 

The facts, so far as they relate to the first point, are as 
follows : — On the 18th July 1879 Kumar Shyam Kish ore Hoy 
died. He left no son, but he left two of his wives, namely, 
Rani Prau Kishori and Rani Basanta Kumari, surviving him. 
By the latter wife lie had had two daughters, who are the pre- 
sent respondents. lie had made a will dated the 28th January 
1878. This will, together with certain deeds previously ex- 
ecuted by the testator, granted permission to the wives to 
adopt sons, and in accordance with this permission the widow 
Rani Prari Kishori adopted the appellant. At this time the 
appellant was a minor. The will makes provision for the 
wives and for the two daughters. The clause in the will re- 
lating to the two daughters, omitting irrelevant words, is as 
follows : — 

“When they will he married and if they desire to live in separate 
houses, the person in whose management my property will he at the 
time will make separate houses for them in the vicinity of my house 
from the income of my property. For the maintenance of my daughters 
I fix an allowance of Its. 600 a year for Srimati Prasanna and Bs. COO 

(1) [1891] A. C. 137, 142. 
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for Srimati Surat. As long as the daughters will live in the separate 
houses in this place they will get the fixed allowances respectively ; but 
if the daughters do not live in this place, they will get Its. 10.” 

The two daughters married — the one in 1888 and the other 
in 1889 — and they went to live in separate houses. The estate 
was at this time under the management of the Court of Wards, 
the appellant being still a minor. The Court, after the res- 
pective marriages, paid to each of the ladies the Its. 600 per 
annum as provided by the will. The appellant came of age 
in 1896, and then entered into possession of the estate. Since 
obtaining possession he has refused to make the allowance to 
the ladies, alleging that the clause in the will providing for 
the allowance is void by reason of the provisions contained 
in section 111 of the Indian Succession Act (Act X of 1865)'. 
Hence these two suits. Section 111 of the Succession Act is 
as follows : — - 
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Chandra 

Kishore 

Boy 

v. 

Prasanna 

Kumari 
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“ Where a legacy is given if a specified uncertain event shall happen, 
and no time is mentioned in the will for the occurrence of that event, 
the legacy cannot take effect unless such event happens before the period 
when the fund bequeathed is payable or distributable.” 


It is contended on behalf of the appellant that the be- 
quests to the daughters were given only in the uncertain event 
of marriage, and that as that event did not happen in the life- 
time of the testator, the bequests never took effect. Their 
Lordships are of opinion that this contention is not well found- 
ed. 

The payment of the maintenance is not made contingent 
on the marriage of the ladies. The will deals with the main- 
tenance in a clause which stands by itself and which must be 
read by itself. The clause contains no reference to marriage 
or to any other future event. Section 11 L therefore has no 
bearing on the construction to be put on the bequest. 

The facts relating to the second point are as follows. At 
the time when these suits were instituted (September 1900) 
no letters of administration had been granted; but while the 
suits were pending, namely, on the 7th October 1901, the 
widow Rani Pran Kishori obtained from the District Judge of 
Itungpur a grant of letters of administration with the will an- 
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nexed. This grant was subsequently modified by a judgment 
of the High Court, dated the ,24th' February 1903, by limiting 
it to the realisation of the maintenance allowance provided for 
the widow by the will. Before the District Judge could re- 
call and alter the said letters so as to bring them into con- 
formity with the judgment of the High Court the widow died. 
Thus tire said letters never were formally altered. Upon these 
facts the appellant contended that, having regard to section 
187 of the Indian Succession Act, the Court was not com- 
petent to grant the relief prayed for. Section 187 is as fol- 
lows 

“No right as executor or legatee can be established in any Court 
of Justice, unless a Court of competent jurisdiction within the Province 
shall have granted probate of the will under which the right is claimed, 
or shall have granted letters of administration under the 180 th section d* 

The 180th section here referred to relates exclusively :o 
wills proved elsewhere than within the province and provides 
for grants of letters of administration upon the production^! 
authenticated copies of such wills; the section has no relevancy 
to the case now under consideration, for here the letters of 
administration were granted within the province. The ques- 
tion therefore turns entirely on the effect of the first part of 
section 187, which requires that before the right of a legatee 
can be established, probate of the will shall have been granted 
by a court of competent jurisdiction within the Province. By 
clause 3 of the Act “probate” is defined as meaning “the copy 
of a will certified under the seal of a Court of competent juris- 
diction, with a grant of administration to the estate of the 
testator.” Their Lordships are of opinion that “probate” is 
here defined was in fact obtained. The will was proved before 
a court of competent jurisdiction within the Province, and that 
court duly issued to the widow a certified copy of the will 
under the seal of the court, with a grant of administration to 
the estate of the testator. The provisions of the section were 
therefore strictly complied with. The subsequent limitation 
of the grant to so much of the estate of the deceased as might 
be sufficient to satisfy the widow’s claim, even if right appears 
to their Lordships to be immaterial. It is then said that even 
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if the provisions of section 187 were complied with, the com- 

pliance was after suit commenced,- and was therefore too late. Chandra 
1 # Kishore 

Their Lordships, however, are of opinion that, as the com- Roy 
plaince was before decree, the Court was fully competent to Prasanna 
deal with the case. Their Lordships will humbly advise His ^asi^ 
Majesty that the appeal should be dismissed and with costs. 
j. v. tv. * Appeal dismissed. 

Solicitors for the appellant: Downer $ Johnson. 

Solicitors for the respondents: T. L. Wilson if Co. 


PRIVY COUNCIL. 


NTTYAMONI DASI 
■ v. ■ 

MADHU SUDAN' SEN. 

Ea parte NITYAMONI DASI. 

[On petition relating to an appeal from the High Court at 
Fort William in Bengal.] 

Privy Council , Practice of— Stay of execution of decree pending appeal— Power of 
High Court where appeal has been admitted by special learn— Civil Procedure 
Codes (Act V of 1908), o. XLV , r. 13 ; (Act XIV of 1882), s. 608. 

The High Court has. power, under rule 13 of order XLY of the Civil 
Procedure Code (Act V of 1908), to stay execution of a decree, pending 
an appeal to His Majesty in Council, in a case where the appeal has been 
admitted by special leave. 

This was a petition for stay of execution of decree pend- 
ing the hearing and determination of .the above appeal, in 
which the respondents Madhn Sudan Sen and others (plain- 
tiffs), had obtained a decree (11th December 1908) of the High 
Court at Calcutta, which affirmed with some modifications a 
decree (29th December 1906) of the Subordinate Judge of the 
24-Parganahs. 

* Present : Lord Macnaghten, Lord Robson, and Sir Arthur 
Wilson. 


P.C * 
1911 

March 10. 
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1911 The petitioners, Nityamoni Dust and others (defendants), 

Nityamoni stated in their petition that they obtained, on 1.9th July 1910, 

^ SI special leave to appeal to His Majesty in Council from the 

Madhu decree of the Hindi Court which awarded to the plaintiff s-re- 

Sudan . . 

Sen. spondents possession, amongst other properties, ox a one- 

seventh share in property known as No. 1.16, Cotton Street, 
Calcutta, with mesne profits, which had been afterwards as- 
sessed at Lis, 3,723-041 ; that the decree-holders partially ex- 
ecuted the decree for mesne profits, and also so far as the 
decree allowed them possession of some of the properties in 
suit, and on 25th February 1910 they took out execution in 
respect of the balance of mesne profits due under the decree, 
amounting to Es. 2,7274-5, against the persons of four of the 
petitioners who were thereupon called upon to show cause why 
the decree should not be so executed ; that by an order of the 
High Court, dated 28th January 1910, in a suit in which the 
respondent Gouranga Sen was the plaintiff, and the rest of the 
parties in the suit under appeal were defendants, a lleeeiver 
was appointed in respect of the property 116, Cotton Street, 
with effect from 17th February 1910, and the Receiver was now 
in possession of the property ; that the petitioners applied to 
the High Court to direct that, pending the determination by 
Ilis Majesty in Council of the above appeal, execution of the 
decree should be stayed on such terms as to security as to the 
High Court might seem fit; and that on 12th December 1910 
the High Court refused such, application for the following 
reasons. 

After observing that by way of answer to the appli- 
cation it had been said that the High Court had no power to 
grant any stay of execution in an appeal to the King in Coun- 
cil, except under the terms of rule 13, order XLV, of the Code 
of Civil Procedure (Act V of 1908), and refer ring to three 
decisions of the High Courts in India bearing on the matter, 
the High Court observed as follows : — . 

“We are hound by the decision in TcgJia Singh v. Bivhi- 
tra Smgh (1). At the same time I would point out that the 

(1) (1909) 13 C. W. N. cclxxxix. 
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decision in that case, though alluding to certain changes of 

language in the new Code of 1908, omitted to notice the change Nityamoni 

which was intended to amplify the powers of the Court pend- v . 

i Madhu 

mg an appeal. Sudan 

4 'In section 608 of the Code of 1882 the powers, pend- Sen * 
ing an appeal, were vested in the 'Court admitting the appeal/ 
so that when the appeal had been admitted by special leave 
from the Judicial Committee this Court should not be regarded 
as coming within that description. In order XLV, rule 16, 
the words 'admitting the appeal’ have been omitted, and, as 
is well known, designedly omitted, for the purpose I have 
indicated. 

" The inconvenience of this limitation of the High Court's 
jurisdiction was felt by their Lordships of the Judicial Com- 
mittee in the case of M oh x e* Chandra Dhal v. Sattughan Dhal 
(1), and the inconvenience becomes abundantly apparent in 
this particular application. However, as I have said, we are 
bound by the decision and cannot refuse to follow it. 

" The applicants before us have indicated that, if by reason 
of the previous decision we are unable to grant this applica- 
tion, a similar application will be made to the Privy Council, 
who will thus have an opportunity of expressing an opinion 
as to ^whether or not the High Court has the power indicated in 
rule 13 pending an appeal admitted by the Judicial Commit- 
tee, and not by this Court. I may point out that in all other 
respects the provisions now reproduced in order XLV have 
always been applied without question to an appeal admitted by 
special leave. 

"The respondents in this case, in view’ of the applicants’ 
expression of their determination to apply to Hie Privy Coun- 
cil, have given an undertaking not to proceed with personal 
execution for three months from this date.” 

The petitioners therefore prayed for an order that the ex- 
ecution of the decree now under appeal should be stayed until 
the determination of the said appeal upon terms to be stated 


(1) (1899) I. L. R. 27 Calc. 1; L. R. 26 T. A. 281 


338 


INDIAN LAW REPORTS [VOL. XXXVIII 


1911 

Nityamoni 

Dasi 

V* 

Madhu 

Sudan 

Sen. 


by their Lordships of the Judicial Committee or by the High 
Court. 

Ross , for the petitioner, submitted that it was clear from 
the observations of the High Court that that Court considered 
it had jurisdiction to deal with the application under the pro- 
visions of the new Code of Civil Procedure (Act V of 1908), 
but appeared to think itself bound by the case referred to, and 
required the directions of their Lordships of the Judicial Com- 
mittee before entertaining the application. 


The judgment of their Lordships was delivered by 
March 10 . Lord Macnaghten. Their Lordships are of opinion that 
the High Court has power to stay execution, notwithstanding 
that the appeal, as in this case, has been admitted by special 
leave of His Majesty in Council. Their Lordships venture to 
add that the learned Judges of the High Court are in a much 
better position than the members of this Board to determine in 
any particular case whether execution ought to be stayed, and 
if so, upon what terms and conditions and to what extent stay 
of execution ought to be granted. 

Their Lordships will humbly advise His Majesty that ex- 
ecution in this case ought to be stayed upon such terms as the 
High Court may direct. 

Solicitors for the petitioner: T. L. Wilson Sr Co, 


j. v. w. 
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APPELLATE CIVIL. 


Before Sir Lawrence 3. Jenhins, K-G-I.B., Chief Justice, 
and Mr. Justice Coxe. 

ASIMADDI SHEIKH 


SUN DARI BIBI.® 

A ppeal — Second Appeal, if it lies from an order passed under o. XXI, rr. 89 and 
9> of the Code of Civil Procedure, 1908— Civil Procedure Code (Act V of 1908) 
ss. ft, 49, 10k (S) ; o. XXI, rr. 89-92; o.XLlII, r. I (Si-Civil Procedure Code 
(. Act XIV of 1882), ss. 310 A, 312, and 588. 

No second appeal lies from an order passed in first appeal irom an 
order under rule 89 or 92 of order XXI of the Code of Civil Procedure, 

''^Section 104, sub-section (2) of the Code of 1908 takes away the 
right of second appeal where a second appeal could lie in cases undei 
section 310A read with section 244 of the Code of 1882. 

Second Appeal by the judgment-debtor. 

This appeal arose out of an application by the judgment 
debtor to set aside a mortgage sale upon deposit of the decretal 
amount and the purchaser’s compensation. The sale sought 
to be set aside was held under the provisions of the Transfer 
of Property Act. The Court of first in-tance held that the 
applicant, though the judgment-debtor, had no locus standi 
to apply for setting aside the sale, as it was a mortgage-sale. 
It further held that if the mortgagor were allowed to have 
the sale set aside under rule 89 of order XXI of Act V of 1908, 
the provisions of s. 89 of the Transfer of Property Act would 
be nullified. On appeal, the Subordinate Judge upheld the 
decision of the lower Court and dismissed the appeal. Hence 
this second appeal. 

Balm Mohinecmohan Chahrabarti , for the respondent, took 
n preliminary objection to the hearing of the appeal: No 

* Appeal from Order No. 583 of 1909, against the order of Radha, 
Nath Sen, Subordinate Judge of Jessore, dated Sept. 27, 1909, confirm- 
ing the order of P. N. Bhuttacharjee, Munsif of Jhenidah, dated March 
1, 1909. 


May l- 





340 


INDIAN LAW H EPOKIS [VOL. XXXVIII 


1911 

Asimaddi 

Sheikh 

v. 

SuNDAItl 

Bibi. 


appeal lies from any older passed in appeal from an order 
passed under rule 92 of order XXI of the new Code of Civil 
Procedure. A first appeal lies under the new Code against 
an order passed under rule 92 of order XXI : see order XLIII, 
rule 1 (i). The Code provides for no second appeal. In the case 
of Amir Rai v. Basdeo Singh (1), the facts of which are very 
similar to this case, where the contention was practically 
between the judgment-debtor and the auction-purchaser, as 
here, it was held that no second appeal lay. 

Balm Tin radian dm Chahraharti , in reply, cited several 
cases decided under the provisions of the old Code of 1882. 

Jenkins C.J. This case comes before us by way of 
appeal from an appellate order, and a preliminary objec- 
tion has been taken that no appeal lies. The application 
which has resulted in this appeal arises out of rule 89 of 
order XXI of the Civil Procedure Code of 1908. The 
application under rule 89 was disallowed, and the Court, 
as required by rule 92, made an order confirming the sale. 
Thereupon, the sale became absolute. From such an 
order an appeal lies under order XLITI, rule 1, clause 
(j), which provides that an appeal shall lie from an order 
under rule 92 of order XXI setting aside or refusing to 
set aside a sale. Section 104, sub-section (2) provides that 
no appeal shall lie from any order passed in appeal under this 
section, and among the orders that came within the operation 
of that suh-section is an order made under rules from which an 
appeal is expressly allowed by rules. An endeavour has been 
made to escape from this clear provision of the law by the 
help of decisions under the Code of 1882 in relation to section 
310A. But they are of no assistance. To begin with section 
310A (which corresponds with rule 89 of order XXT) did not 
come within the operation of section 312, whereas rule 89 
comes within the operation of rule 92, and so the basis on 
which the decisions of the Court under the old Code proceeded 
no longer exists. The decisions as to the appealability of 


(1) (1906) 5 C. L. J, 204, 
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orders raider section 310A rested on the view that orders under 
that section were in the majority of cases orders determining 
a question mentioned or referred to in section 244, and there- 
fore were decrees, from which there would be an appeal and 
second appeal in appropriate conditions. But this view was 
dependent on the circumstance that an order under section 310 A 
was not specified in section 588 as an order from which an 
appeal would lie as an appeal from order. This has been 
changed under the Code of 1908, for though it is provided by 
section 2 (2) that a decree shall be deemed to include the de- 
termination of any question within section 47 (corresponding 
with section 244 of the Code of 1882) the definition goes on to 
provide that it shall not include any adjudication for which an 
appeal lies as an appeal from an order. But an appeal does 
now lie as an appeal from order from an order made on an ap- 
plication under rule 89 of order XXI. 

In this view, it is unnecessary to consider the further 
ground urged against this appeal, for I hold, tor the reasons 
I have stated, that the preliminary objection taken on behalf 
of the respondents must prevail, and that this appeal must be 
dismissed with costs. 


1911 

Asimaddi 

Sheikh 


Stjndaki 

Bibi. 


Jenkins 

C.J. 


Coxe J. concurred. 

S. M. 


A p pea 1 (Us m isscd . 
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APPELLATE CIVIL. 

Before Mr. Justice Mookerjee and Mr. Justice Sharfuddin. 

IIOSSA INARA REGAM 

v. 

RAHIMANNESSA BEG AM.* 

Mortgage— Co-mortgagees— Appointment of a mortgagee as administrator to mort- 
gagor's estate— Extinguishment of debt— Parlies— Suit by co-mortgagee's 
administrator against mortgagor's heirs instead of mortgagor's administrator- 
improper frame of suit— Limitation— Pro forma Defendant , transfer of — 
Limitation Act (X7 of IS77) s . 22— Mortgagee administrator's right to interest. 

A. S., the father of the two defendants, executed a mortgage bond in 
favour of A. J. repayable on the 16th October 1894. Subsequently A.S. 
executed a second mortgage in favour of A. A. and A. N. repayable on 
the 14th March 1896. A. J. transferred his security to A. A. and A. N. 
In 1896 A. S. died leaving an infant daughter and infant son, 
the present defendants, as heirs. In 1897 A. N. took out letters of 
administration to the estate of A. S., and was still acting as adminis- 
trator when the present suit was instituted. In 1897 A. A. died and 
A. N. took out a succession certificate to collect the debts due to his 
estate. In 1902 the plaintiff took out letters of administration to the 
estate of A. A. On the 22nd October 1906, shortly before the expiry 
of 12 years from the date on which the first security was repayable, the 
plaintiff as administratrix brought the present suit for the recovery 
of Rs. 1,524 on both securities against the defendants, and joined A. N, 
as a pro forma defendant. A. N. showed that he was always ready to 
join the plaintiff, and on the 20th December 1906 his name was trans- 
ferred from the category of defendant to that of plaintiff. 

Held, that the appointment of one of the mprtagees as adminis- 
trator to the estate of the mortgagor did not extinguish the right of 
action of the mortgagee other than the one who was appointed adminis- 
trator and had sufficient assets to satisfy his own share of the debt. 
The mortgagee administrator could not, however, maintain an action. 

Wankford v. Wank ford (1), In re Carew (2), Earihar Ter shad v. 
Bholi Ter shad (3), Matson v. Dennis (4), Viekers v. Cowell (5), Smith v. 

* Appeal from Appellate Decree, No. 1344 of 1908, against the de- 
cree of F. Roe, District Judge of 24-Pergannahs, dated May 19, 1908, 
affirming the decree of Pankaja Kumar Chatterjee, Munsif of Alipur, 
dated Oct, 3, 1907. 

(1) (1698) 1 Salkeld 299, 304. (3) (1907) 6 C. L. J. 383, 394. 

(2) (1854) 4 Ir. Oh. Rep. 112. (4) (1804) 4 De O. J. & S. 845. 
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Sibthorpe (1), Powell v. Brodhurst (2), Steeds v. Steeds (3), Morley v. 
Bird (4), Sitaram v. Shridhar (5), Tamman Singh v. Lachhmin 
Kunwari (6) followed. 

Binns v. Nichols (7), Dexter v. Arnold (8), Loire v. Pcskett (9), 
Barber Maran v. Pam ana Goundan (10) distinguished. 

Pickards v. Mo?oni/(11), and TFa??aee v. Kelsall (12) dissented from. 

IMd, also, that the appointment of A. N. as administrator vested 
in him the estate of A. S. under s. 4 of the Probate and Administra- 
tion Act, 1881, and the suit should therefore have been brought against 
him and not against the heirs. 

Clegg v. Rowland (13), Beresford v. Bamasubba (14), Francis v. 
Harrison (15), Money v. Morley (16) distinguished. 

Jaggeswar Butt v. Blvuban Mohan Mittra (17) referred to. 

..The transfer of a party from pro forma defendant to plaintiff is not 
an addition of a new party within the meaning of s. 22 of the Limita- 
tion Act. 

Nagendmbala Debya v. Tarapada Aeharjee (IS), Kh a dir Moideen v. 
Pama Naik (19) followed. 

Abdul Rah am an v. Amir Ali (20) distinguished. 

Pyari Mohun Bose v. Kedarnath Roy (21) referred to. 

No interest should he allowed to a mortgogee administrator from the 
date when sufficient assets became available to him for repayment of 
the mortgage money. 

Robinson v. Gumming (22), Page v. Lloyd (23) and Adams v. Gale 
(24) referred to. 


Hossainara 

Begam 

r. 

Rahiman- 

NESSA 

Begam. 


Second Appeal by Hossainara Begam and Mahomed 
Akbar Shiko, the defendants. 

On the 9tli June 1894, one Akbar Shiko, the father of the 
two defendants, executed a mortgage bond in favour of one 
Amir Jan as security for the repayment of an advance of Rs. 
200, bearing interest at 24 per cent, per annum and repayable 
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on the 16th. October 1894. On the 24th September 1894 Akbar 
Shiko executed a second mortgage in favour of two brothers, ili 
Ashgar and Ali Naki, as security for a similar advance repayable 
on the 14th March 1896. On the 17th February 1890 Amir Jan 
transferred his security to Ali Ashgar and Ali Naki, who thus 
became the holders of both the securities. On the 3rd J uly 1896 
the mortgagor Akbar Shiko died, leaving as his heirs an infant 
son and infant daughter, the present defendants. Ali Naki, 
who was also related to the mortgagor, was appointed guar- 
dian of their person and property, and in 1897 Ali Naki also 
took out letters of administration to the estate of Ali Shiko. 
On the 2nd March 1906 Ali Naki was discharged from the 
guardianship, but was still acting as administrator when the 
present suit was instituted. On the 11th October 1897, the 
other mortgagee Ali Ashgar died and Ali Naki took out a 
succession certificate to collect the debts due to his estate. 
In 1902 the plaintiff, who was the daughter of the deceased 
mortgagee Ali Ashgar, took out letters of administration to 
his estate. On the 22nd October 1906, shortly before the 
expiry of 12 years from the date on which the money due on 
the first security was repayable, the plaintiff as administratrix 
brought the present action for the recovery of Its. 1,524 due 
for principal and interest on both securities against the 
defendants and joined the co-mortgagee Ali Naki as a pro 
forma defendant. Ali Naki showed that he was always ready 
to join the plaintiff and on the 20th December 1906, after the 
expiry of 12 years his name was transferred from the category 
of pro forma defendant to that of plaintiff, and the suit pro- 
ceeded against the infant son and infant daughter of the mort- 
gagor, they being represented by their certificated guardian. 
The Court of first instance made the usual decree for sale 
against the defendants, and upon appeal the District Judge 
affirmed the decree. 

The defendants thereupon appealed to the High Court 
on four grounds: 

First , that the appointment of one of the mortgagees 
as administrator to the estate of the mortgagor had the effect 
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of extinguishing the entire mortgage debt ; secondly, that the 

suit, so far as the mortgagee other than the administrator Hossainara 
3 00 # Begam 

was concerned, should have been brought against the admi- 
nistrator in whom the mortgagor's estate was vested and not 
against the mortgagee’s heirs; thirdly , that the. claim so far 
as it related to the security of the 9th June 1894 was barred 
by limitation inasmuch as the plaint should be deemed to have 
been presented on the date when the j)ro forma defendant be- 
came a plaintiff; and, fourthly , that the plaintiffs were not en- 
titled to claim any interest after the date when one of the 
mortgagees was appointed administrator to the mortgagor’s 
estate and had sufficient funds to satisfy the mortgage debt. 


Bobu Atul Krishna Boy, for the appellants. 

Baht Bam Chandra Majumdar and Baba Chandra 
Sekkar Banerjee, for the respondents. 


Mookeiuee aiso Shake uddix JJ. This is an appeal on 
behalf of the defendants in a suit to enforce two mortgage 
securities. There is no controversy as to the circumstances 
under which the plaintiffs seek to recover the disputed amount, 
and they may be briefly narrated. On the 9th June 1894, 
Akbar Shiko, the father of the two defendants, executed a 
mortgage bond in favour of one Amir Jan. The principal 
sum advanced was Its. 200 and carried interest at the rate of 
24 per cent, per annum. The loan was repayable on the ICtli 
October 1894. On the 24th September 1894, the mortgagor 
executed a second mortgage in favour of Ali Ashgar and Ali 
iNTaki as security for a loan of Its. 200 which carried interest 
at the same rate, and was made repayable on the 14th March 
1896. On the 17th February 1896, Amir J an, the first mort- 
gagee, transferred his security to the second mortgagees Ali 
Ashgar and Ali Naki. The result was that the second mort- 
gagees thus became the holders of both the first and second 
securities. On the 3rd July 1896, the mortgagor, Akbar 
Shiko, died leaving, as his heirs, an infant daughter and an 
infant son who are the defendants in the present litigation. 
Immediately after this, Ali Naki, one of the mortgagees who 
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Hossainara 

Bbgam 
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Rahim ax- 
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Begam. 


was apparently related to the mortgagor, was, upon Ills own 
application, appointed guardian of the person and property of 
the infant son and daughter of the mortgagor. In 1897, Ali 
HaM also took out letters of administration to the estate of 
the mortgagor. The materials on the record indicate that at the 
time of the institution of the present suit he had not ceased 
to act as administrator, though on the 2nd March 1900, he 
was discharged from his office of guardian of the person and 
property of the infants. On the 11th October 1897, the other 
mortgagee, Ali Ashgar, died. Ali Naki, who was related to 
him, took out a succession certificate to collect the debts due 
to his estate, but in 1902 the plaintiff look out letters of admi- 
nistration. On the 22nd October 1906, that is a few days 
before the expiry of twelve years from the date on which the 
mortgage money due under the first security was repayable, 
the plaintiff as administratrix to the estate of Ali Ashgar 
commenced the present action for recovery of Rs. 1,524 upon 
both the securities. She joined as defendants the son and 
daughter of the mortgagor Akbar Shiko. She also joined as 
a pro forma defendant the co-mortgagee Ali Naki, upon the 
allegation that he had refused to join as a plaintiff- The 
mortgagee thus made a pro forma defendant, pleaded that he 
had always been ready to join the plaintiff, whereupon, on the 
20th December 1906, his name was transferred from the (rate- 
gory of pro forma defendant to that of plaintiff. The claim 
was resisted by the son and daughter of the mortgagor, sub- 
stantially on four grounds; namely, first, that the claim was 
barred by limitation ; secondly , that the suit was not properly 
framed as it ought to have been instituted against the admi- 
nistrator Ali Naki; thirdly , that the mortgage debts had been 
extinguished inasmuch as administration to the estate of the 
mortgagor had been granted in favour of one of the two 
mortgagees, who as administrator received ample funds for 
repayment of the debt ; and, fourthly , that even if the princi- 
pal sums were shown to be recoverable, the claim for interest 
could not be sustained. The original Court overruled all these 
contentions and made the usual decree for sale against the 
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defendant. Upon appeal, tlie learned District Judge lias 
affirmed this decision. The defendants have now appealed to Hossainara 
this Court, and on their behalf the decision of the District 
Judge has been assailed on four grounds: namely, first, that 
the effect of the grant of letters of administration to one of Begam. 
the mortgagees was to extinguish the entire mortgage debt ; 
secondly, that the claim could not be sustained against the 
heirs of the mortgagor, so long at any rate, as the administra- 
tion continued in force; thirdly, that the claim is, in part at 
least, barred by limitation, because if the plaint is deemed to 
have been presented on the day when Ali JNTaki was trans- 
ferred from the category of defendant to that of plaintiff, the 
suit was clearly instituted after the lapse of twelve years from 
the due date on the first mortgage ; and, fourthly, that even 
if all these objections fail, the plaintiffs are not entitled to 
claim any interest on the mortgage securities after the date 
of the appointment of Ali Naki as administrator to the estate 
of their father and as guardian of their own persons and pro* 
perties. 

In support of the first ground taken on behalf of the 
appellants, it has been argued that if a creditor takes out 
letters of administration to the estate of his debtor, although 
this alone may not operate as an extinguishment of the debt, 
if the debtor has assets which the creditor may retain to- pay 
himself, it is extinguishment, for possession of assets amounts 
to payment. This contention has been sought to be sup- 
ported by reference to a passage from Williams on Executors, 

10th edition, Vol. I, page 1058, and to the decision in Wank 
ford v. WanJcford (1). This position need not be controverted, 
and may be maintained on the principle that there is an ex- 
tinguishment of the debt if the person who is to receive the 
money is also the person who ought to pay. To put the 
matter in another way, if there are no assets, the administra- 
tor is not the person who ought to pay, though lie is the per- 
son that is to receive the debt which is thus not extinguished 
except upon the supposition that the administrator has assets 
(1) (1698) 1 Salkelcl 299, 305. 
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1910 which he may retain to pay himself. The doctrine would be 
Hossainaba applicable to this case, notwithstanding the decision in 
Begam Binns v# Nichols (1) and Dexter v. Arnold (2), because, in so 
Rahman- f ar as the estate vested in an administrator in this country is 
Begam. concerned, there is not, in tins respect, a distinction between 
real estate and personal estate. The question, however, which 
requires consideration here is, whether this doctrine is applic- 
able- when the person who takes out administration is one of 
two joint creditors. The learned Vakil for the defendants- 
appellants has invited us to give an affirmative answer upon 
the authority of the decisions in Lowe v. Deshett (3) and 
Richards v. Molony (4). The first of these cases is clearly 
distinguishable, and is an authority for the proposition that 
the doctrine of extinguishment of a debt by reason of the 
appointment of a creditor as the administrator to the estate 
of his debtor, has no application unless the administrator has 
in his hands legal assets presently available ; the existence of 
equitable assets, not presently available, does not operate as 
a release or extinguishment of the debt. No doubt, in that 
case, whereas two persons were appointed executors, the debt 
was payable to one of them only; but the decision was found- 
ed on the ground that the assets of the testator which came 
into the hands of the creditor executor were not legal assets 
presently available, and the rule could not be applied that “ if 
the testator makes liis creditor his executor the action shall be 



released, but the debt remains for which he may retain. M The 
second case, however, Richards v. Molony (4), upon which the 
learned Vakil for the appellant relies, does appear to sup{»ort 
his contention. In that case it was ruled by Lord Chancellor 
Brady that the principle, that where the obligee in a bond 
becomes executor of the obligor and receives assets adequate 
to discharge the debt, it is extinguished, is applicable where 
one. only of two obligees is appointed one of several executors 
of the obligor ; it was further ruled that this principle prevails 
in law as well as in equity and is applicable alhiet the obligees 


(1) (1866) L. R. 2 Eq. 256. 


(2) (1823) 3 Mason 284. 


(3) (1855) 16 C. B. 500. 

(4) (1850) 2 Ir. Ch. Pep. 1. 
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are trustees. It is to be observed, however, that although 

this ease is mentioned as an authority in Williams on Execu- Hossainara 

JdEGAM 

tors (vol, I, page 1059), it has been subsequently overruled 
by the Judicial Committee of the Privy Council in Ireland in 
the ease of In re Car etc (1)., There an obligor in a bond, Begam. 
with notice of the trust, appointed one of the two obligees 
who were trustees, as executors, and devised his real estate 
to him subject to his debts. The executor received personal 
assets sufficient to pay the bond debt, but wasted them. It 
was ruled that the debt ..was not extinguished and might be 
enforced against the real estate. Blackburn J., who deliver- 
ed the opinion of the Judicial Committee, held with the concur- 
rence of Lord Chancellor Brady, Mohanan C. J., Keatinge J., 
and Napier J., that the case of Richards v. Molony ^2) had 
beep erroneously decided. This conclusion was founded on 
the ground that as payment to one of the creditors trustees 
could not operate to release the debtor, there could not be 
constructive satisfaction of the rights of those beneficially 
entitled to the money, merely because one of the trustees had 
been appointed executor of the debtor. In our opinion, this 
view is manifestly well founded on principle. The learned 
vakil for the appellants has, however, contended upon the 
authority of the decision of the Madras High Court in Bariev 
Mar an v. Ram an a G omul an (3) that where there are several 
persons who on the face of the instrument of mortgage are 
joint creditors, payment to one of them is a good discharge as 
against all (Jones on Mortgages, sec. 135, 958). This pro- 
position, in our opinion, is too broadly formulated. As was 
pointed out by this Court in the case. of Harihar Pershad v. 

Bholi Pershad (4), when a claim is on a money bond to two 
or more obligees, the presumption at equity is that the obligees 
are tenants in common, and not joint tenants of the debt, with 
the consequence that the discharge by one obligee cannot be 
set up as a defence as against the other obligee suing for his 
share of the debt. The principle applicable to the case before 
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1910 us appears to be iiiut payment to one of two joint-mortgagees, 
Hossainaba does not necessarily operate as a oiscliaige of the debt in so 
B “ AM far as the other mortgagee is concerned. Equity prosiuurs 
Kahiman- tliut several persons together making an advance upon the 
Beg am. security of a mortgage have separate interests in tire money, 
and accordingly withholds relief from the mortgagor when in 
disregard of the terms of the proviso for redemption, he has 
made a payment to one mortgagee and not to hoik : Mutton 
v. Denim (1), Vickers w Cowell (2), Smith v. Sibilwrpe (o), 
Dowell v. Brodhurst (4), which must be taken to have consi- 
derably shaken the authority of Wallace v. Kelmll (5). In 
the case before us, we must apply the doctrine stated by 
Wills J. in Steeds v. Steeds (6), citing from Lord Alvaniey 
M. 11. in Motley v, Bird (T), that although the mortgagees 
take a joint security, each means to lend Ins own money and 
to take back his own. There is nothing to indicate that the 
intention of the parties was that each of the persons in whose 
favour the mortgage obligation was created, was a creditor for 
the whole. Consequently, it cannot be presumed that the 
payment to one would liberate the debtor against all the cre- 
ditors: on the other hand the presumption is that each was a 
creditor for his own share and could not give a discharge for 
the whole obligation : Sitaram v. Shrutliar (8), and Tammau 
Singh v. Laehhmin Kun icari (9). On principle as well as on 
authority, therefore, we must hold that in the case before us 
the appointment of one of the mortgagees as administrator to 
estate of the mortgagor did not extinguish the right of action 
of the mortgagee other than the one who was so appointed 
administrator and had assets in his hands sufficient to satisfy 
his share of the mortgage debt. The first point urged on be- 
half of the appellants must consequently succeed in part, that 
is, in so far as the mortgagee administrator Ali Naki is con- 


(1) (1864) 4 De J. & S. 345. (5) (1840) 7 M. & W. 264. 

(2) (1839) I Beav. 529. (6) (1889) 22 Q. B. D. 537. 

(3) (1887) 34 Ch. D. 732. (7) (1798) 3 Yes. 628, 631. 

(4) [1901] 2 Ch. 160. (8) (1903) I. L. B. 27 Bom. 292. 

(9) (1904) I. L. R. 26 All. 318. 


VOL. XXXVIII] CALCUTTA SEMES. 


351 


cerned, but it must be overruled in so far as the representative 1910 
of tbe other mortgagee is concerned. Hossainara 

In so far as the second ground urged on behalf of the appei- Be ® am 
lants is concerned, it has been argued that the mortgagee other 
than the administrator who alone, in the view we take, is com- Begam. 
petent to sue to recover his share of the mortgage money, was 
bound to bring his suit not against the heirs of the mortgagor 
but against the administrator in whom the estate of the mort- 
gagor is vested. This argument is, in our opinion, well- 
founded. The effect of the appointment of All Naki as ad- 
ministrator to the estate of the deceased was to vest in him 
the estate under section 4 of the Probate and Administration 
Act of 1881. The object of the mortgage suit is to cut off 
the equity of redemption which is now vested in the adminis- 
trator as the legal representative of the mortgagor. He is, 
besides, the person in possession of funds by means of which 
the mortgage debt may be satisfied. It is difficult to appre- 
ciate how, under these circumstances, the claim may be en- 
forced against the son and daughter of the mortgagor. It 
may be conceded that under order XXXI, rule 1 of the Civil 
Procedure Code of 1908, in all suits concerning property vested 
in an administrator or a trustee, although the administrator 
represents the beneficiaries and it is consequently not 
ordinarily necessary to make them parties to the suit, yet the 
Court may, if it thinks fit, order them or any of them 
to be made parties. This clearly contemplates cases* when 
for instance as in Clegg v. Rowland (I), the trustee is 
wholly uninterested in the case, or as in Beresford v. 
Ramambha (2), the trustee has an interest adverse to that 
of the beneficiary. But clearly in the case before us there is 
no conceivable reason why the mortgagee other than the ad- 
ministrator should not seek to enforce his security against the 
property in the hands of the administrator. Reliance was 
placed by the learned Vakil for the respondent upon the case 
of Francis v. Harrison (3), where it was ruled that a mort- 

(1) (1866) L. R. 3 Eq. 368, 373. (2) ‘(1889) I. L. R. 13 Mad. 197. 

(3) (1889) 43 Oh. D. 183. 
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1910 gagee who is a trustee of his mortgage for the beneficial 
Hossainaiu owners of the mortgage money, and who has become bankrupt 
Bigam eamlo t, as defendant to a foreclosure action by a prior mort- 
Rahiman- gagee, properly represent the beneficiaries wlio are necessary 
Begam. parties to the action notwithstanding order XVI, rule 8 of the 
Rules of the Supreme Court, 1883. This principle has clearly 
no application to the circumstances of the case before us. 
But it is worthy of remark, as pointed out in the ease of 
Jaggeswar Butt v. Bhuban Mohan Mitra (1), that since the 
date of this decision the rule in England has been modified, 
so as practically to overrule it. We must hold, therefore, 
that the suit has been improperly framed and cannot be main- 
tained against the soil and daughter of the mortgagor. The 
objection was urged by the defendants at the earliest possible 
stage of the proceedings, but was overruled on erroneous 
grounds, and it was supposed that the cases of M or leg v. Hur- 
ley (2), and Francis v. Harrison (8), justify the frame of the 
suit. It is impossible at the present stage to make the admi- 
nistrator a defendant to the suit, because any suit now insti- 
tuted against him would be successfully met by the plea of 
limitation. We therefore allow the second objection to pre- 
vail and hold that the suit is not maintainable against the 
heirs of the mortgagor, because the administrator has not 
been joined as party defendant. 

In so far as the third point taken on behalf of the appel- 
lants is concerned, it is unnecessary to consider it in detail in 
the view we take of the first and second grounds, but we may 
observe that there is obviously no- substance in this objection. 
What is contended by the learned vakil for the appellants is 
that on the date the pro forma defendant had his name trans- 
ferred from the category of defendant to ■ the category of 
plaintiff, the claim was barred by limitation in so far as the 
first security of tlie 9tli June 1894 was concerned and should 
to that extent have been dismissed. There is, however, no 
foundation for this contention ■ which is sought to be sup- 

(1) (1906) T, L, R. S3 Calc. 425, 437. (2) (1850) 25 Beav. 253. 
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ported by the decision of the Full Bench in the case of Abdul 
Rahaman v. Amir Ali (1). But that decision which relates Hossainara 
to the case of substitution of an assignee as a party to a %\ 
pending litigation has clearly no application to the case before nessa* 
us. The decision of the Full Bench in Pyari Mohan v. Kedar ® EGAM * 
Nath *(2), shows that the suit, though it was commenced by 
one mortgagee cannot be said to have been improperly framed 
when the co-mortgagee was joined as a pro forma defendant 
who was thus afforded ample opportunity to have his name 
transferred to the category of plaintiff. Nor can it be con- 
tended that section 22 of the Limitation Act operates as a bar, 
because as pointed out in the cases of N agend rdbala Dehya v. 

Tarapada Acharj.ee (3) and Khadir Moideen v. Rama Naih 
(4), the transfer of the name of a pro forma defendant to that 
of the plaintiff cannot rightly be treated as the addition of a 
new plaintiff within the meaning of section 22 of the Limita- 
tion Act. We must consequently hold that there is no sub- 
stance in the objection of limitation urged on behalf of the 
appellants. 

In support of the fourth ground urged on behalf of the 
appellants, it has been contended that even if a decree for the 
principal amount can be made in favour of the mortgagees, 
they ought not to be allowed any interest from the date when, 
upon appointment as administrator, one of the mortgagees had 
ample assets placed in his hands to satisfy the mortgage debt. 

In support of this proposition, reliance has been placed upon 
the case of Adams v. Gale (5). In the view we . take of the 
first two grounds advanced on behalf of the appellants, it is 
unnecessary to decide this question. But we may point out 
that the contention is obviously based on principles of justice 
equity and good conscience, and is supported by the decision 
of the Supreme Court of the United States in Page v. Lloyd 
(6). The majority of the Court there decided, on the autho- 
rity of Lord Hardwicke in Robinson v. Gumming (7), that an 

(1) (1907) I. L. E. 34 Calc. 612. (4) (1892) I. L. R. 17 Mad. 12. 

(2) (1899) 1/ L. E. 26 Calc. 409. ( 5 ) (1740) 2 Atk. 106, 

(3) (1908) 8 C. L. J. 286. ■; I A ; : 'v (6) (1831) 5 Peters 304. 

(7) (1742) 2 Atk. 409, 411. . 


354 


INDIAN LAW REPORTS [VOL. XXXVITI 


1910 executor or administrator was bound, if lie had assets in his 
Hossainara hands, to satisfy his own debt, but, that if, as a matter of fact, 
BEGAJf j ia( j om |tted to do so, the debt would not be extinguished, 
although he might, if he paid debts not on interest and per- 
Begam. .mitted his own to run on interest, disentitle himself to inter- 
est. It lias been stated to us that at the time of the com- 
mencement of the present action one of the mortgagees was 
still in possession of the estate of the mortgagor as adminis- 
trator. A question may consequently hereafter arise whether 
it may not he open to him still to exercise his right of retainer. 
If such question arises, the position may possibly be main- 
tained that no interest should be allowed upon the mortgage 
debt from the date when sufficient assets became available to 
the administrator for repayment of the mortgage money. It 
is unnecessary, however, in the present proceedings to adju- 
dicate upon this matter finally. It is sufficient for us to hold 
that in so far as the mortgagee administrator is concerned, he 
is not entitled to maintain this action, while in so far as the 
other mortgagee is concerned, the suit is improperly framed; 
it has been erroneously constituted, because he has sued not 
the administrator but the son and daughter of the mortgagor 
who cannot be rendered liable so long as the estate continues 
to be vested in the administrator. In this view, the suit 
must obviously fail. We may add that we do not regret this 
conclusion, because it is plain from the circumstances that a 
desperate attempt has been made by the administrator and 
his co-mortgagee to prejudice the position of the infant re- 
presentatives of the mortgagor. Though the administrator 
had assets in his hands available for the full satisfaction of 
the mortgage debt, he has allowed the interest to accumulate 
for the reason, no doubt, that the interest was at the high 
rate of 24 per cent, per annum. The administrator should 
undoubtedly have satisfied the mortgage debt as soon as suffi- 
cient assets became available for the purpose, and no Court 
of justice will assist him in his endeavour, through his co- 
mortgagee, to realise from the infants Rs. 1,524 when the 
principal sum advanced was only Rs. 400. 
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The result, therefore, is that this appeal must be allow- 
ed, the decree of the Courts below discharged, and the suit Hossaxnaba 

Jt>EGAM 

dismissed with costs throughout. v. 

Raiiim a v- 

c. b. Appeal allowed. nessa 


PRIVY COUNCIL. 


BUR SINGH 

v. 

UTTAM SINGH. 

[On appeal from the Chief Court of the Punjab, at Lahore.] 

'Will— Execution of will— Proof] of capacity of testator to, execute ■ will— Undue, 
influence- Evidence of exercise of such influence— Absence of evidence of 
any coercion— Question of fact, whether property was ancestral or \acquired— 
Concurrent decisions an fact. 

In this case the question was as to the capacity of a testator to 
execute a will propounded by the appellants ; and it was alleged that 
they had exercised undue influence over him in the matter of the 
execution whilst he was admittedly very seriously ill, though the. evi- 
dence was to the effect that he was in possession of his senses and 
understood what he was doing when he signed the will. 

Held (reversing the decision of the Chief Court of the Punjab), 
that, so far as the charge of exercising undue influence was concerned, 
all that was shown by the respondents who w r ere attacking the will 
was that there was motive and opportunity for the exercise of such 
influence by the appellants, and that some of them in fact benefited 
by the will to the exclusion of other relatives of equal or nearer degree. 
Circumstances of that character might suggest suspicion, and would 
certainly lead the Court to scrutinise with special care the evidence 
of those propounding the will. But, in order to set it aside, there 
must be clear evidence that the undue influence was in fact exercised, 
or that the illness of the testator so affected his mental faculties as 
to make them unequal to the task of disposing of his property. Such 
evidence was not only lacking in this case, but, in the opinion of 
their Lordships of the Judicial Committee, the circumstances attend- 
ing the making and execution of the will were not reasonably con- 
sistent with it. y 

* Present : Lord Macnaghten, Lord Mersey, Lord Robson, Sir 
Artrtjr Wilson and Mr. Ameer Alt. 


P.C* 
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Held) also, that, under the circumstances, the evidence as to capa- 
city was not displaced by mere proof of serious illness and of general 
intemperance, and that the appellants had discharged the onus which 
lay on them of proving that the will was duly executed by the testator 
while in his proper senses. 

The question whether property was ancestral or not, was held to 
be substantially one of fact, and therefore subject to the usual prac- 
tice of their Lordships not- to interfere where two Courts had concur- 
rently found it was not ancestral but self -acquired. 

Appeal from a judgment and decree (ITtli June 1907) of 
the Chief Court of the Punjab, which reversed the judgment 
and decree (16th December 1902) of the District Judge of 
Hosliiarpur. 

The defendants were appellants to His Majesty in Coun- 
cil. 

The appeal arose out of a suit brought by the respondents 
for a declaration of their reversionary title to the estate of 
one Shih Singh, who died on 23rd June 1898, possessed of 
considerable immovable property. 

The plaintiffs in their plaint stated that on his death 
mutation of names in respect of his property was effected in 
favour of Musammat Charan Kaur, his widow; that in Febru- 
ary 1899 Harbans Singh, 4th defendant, had, under the guardia- 
ship of his father, Jawala Singh, instituted n suit against 
Charan Kaur for a declaration of his proprietary rights in a 
portion of the property left by Shib Singh, basing his claim 
on a will dated 11th June 1898, which he alleged had been 
executed by Shib Singh in favour of himself and Bur Singh 
and Tara Singh, the 2nd and 3rd defendants, which suit was 
compromised on 16th October 1900; that the parties to that 
suit and Bur Singh and Tara Singh conspiring together, with 
a view to prejudice the plaintiffs, entered into a settlement 
under the deed of compromise to the effect that on the death 
of Charan Kaur, Harbans Singh, Bur Singh and Tara Singh 
should be the owners of the land held hv her under the will; 
that at the time Shib Singh was alleged to have executed the 
will “he was seriously ill, weak, really at death’s door, and 
not in possession of his right senses and intellectual powers, 
and was under the undue influence of Jawala Singh and Bur 
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Singh: lie was then unable to understand the effect and con- 
tents of the will. The will was executed in the presence 
and under the undue pressure of Jawala Singh and Bur Singh. 
Hence the said will (if it be considered to have been executed 
by him) is unlawful and null and void, and it cannot affect 
the reversionary rights of the plaintiffs that the immoveable 
property mentioned in the will was ancestral, and the powers 
of Shib Singh were limited in regard to it, and for that reason 
also the will could not affect the plaintiffs’ rights; that ac- 
cording to law and custom Shib Singh was not in any way 
competent to execute the will; and that “under all the cir- 
cumstances the will and the deed of compromise dated 16th 
October 1900, which was executed in consequence of the will, 
cannot in any way affect the plaintiffs’ reversionary rights : 
the plaintiffs and defendants other than the widow are entitled 
to get the property mentioned in the will in proportion to 
ancestral shares after the death of Charan Kaur, who has a 
life interest therein.” 

The prayer of the plaint was for a declaration in those 
terms. . 

The defendants, except Charn Kaur and Harbans Singh, 
were also reversioners of Shib Singh. Bur Singh and Tara 
Singh, in their Written Statement, asserted that Shib Singh 
executed the will without any undue pressure whilst in the 
enjoyment of his right senses and sound intellect, and that 
the plaintiffs had no right to raise the plea of undue influ- 
ence ; that the immoveable property in dispute was not ances- 
tral; that “Ram Singh, our grandfather, brought up the 
grandfather and the father of Shib Singh, and also Shib 
Singh himself and his brother Dalip Singh, and rendered 
other services to them. After the death of Ram Singh w. 
rendered services to Shib Singh, helped him in the manage- 
ment of his cultivation work, and conducted all his affairs, 
hence, even if it be proved that the lands and houses are an- 
cestral, still it is, at all events, lawful according to law and 
custom to make a will in favour of some of the collaterals m 
recognition of services, and Shib Singh was consequently 

. .• 7; - " ' " 26 : . 
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1910 competent in every way to execute tlie will;*’ and that the 
BuiTsingh plaintiffs were not in any way entitled to the property in suit 
XJttam after the death °f ^ le widow Charan Kaur. 

Singh. Harhans Singh, in a separate written statement, made 

the same allegations as Bur Singh and Tara Singh as to the 
execution by Shib Singh, and the validity of the will and as 
to the property not being ancestral; and alleged, further, that 
he was the sister’s son of Shib Singh who had brought him 
up from his birth as his own son, and had constituted him 
his heir to which the plaintiffs had all along been consent- 
ing parties. 

The case was heard and the evidence taken by two differ- 
ent Judges of the District Court at Hoshiarpur, and was 
decided by a third on a consideration of the evidence recorded 
by his predecessors. He held that the will was duly executed by 
Shib Singh while in his proper senses, and that no undue influ- 
ence was proved ; that the property had never belonged to a 
common ancestor of the parties and was therefore not ances- 
tral in the sense in which that term was understood in the 
customary law, but was self-acquired; that Harbans Singh 
had been adopted or appointed bis heir by Shib Singh in 188T, 
the adoption of a sister’s son being valid by the custom of the 
parties who were Sohota Jats of the district of Hoshiarpur; 
that the plaintiffs were aware of the adoption, and had 
throughout consented to the appointment of Harbans Singh 
as heir of Shib Singh; and that the will was valid by custom, 
whether the property of which it disposed was ancestral or 
self-acquired. 

On these findings the suit was dismissed with costs. An 
appeal to the Chief Court of the Punjab was heard by a Divi- 
sional Bench of that Court (Mr. H. A. B. Rattigan and Mr. 
Lai Chand), who agreed with the finding of the District Judge 
that the property was not ancestral, but differed from him as 
to the adoption or appointment of Harbans Singh, which they 
held was not established. As to the will, they found that, 
though it was executed by Shib Singh, and signed by him 
while in his proper senses, it had not been executed by bim 
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voluntarily, but under undue influence exercised by Bur 
Singh and Jawala Singh. The reasons for their decision on 
that point were as follows:— 

“The next question is whether Shib Singh executed the will of the 
11th of June 1898 voluntarily and with full knowledge of its contents 
and consequences ? 

It may at once be conceded that the will was actually executed by 
Shib Singh, and we see no reason to doubt the evidence of the Rev. 
Mr. Chatterji and Dr. Bat t a that on the day when the testator signed the 
will he -was in his senses, or, in other words, that he was not unconscious 
or wandering in his mind. This much may be admitted. But it by no 
means follows from this that the will was voluntarily executed. On the 
contrary, from the evidence on the record, we are satisfied that at the 
time -when the will was made the testator was' in a condition which ren- 
dered him powerless to withstand the influence of Bur Singh and Jawala 
Singh. He was practically at death’s door, and he had been removed 
to the house of a Muhammadan, one Talamand. The evidence of Lala 
Narain Das and Mian Beli Ram show's that he was at this time in an 
utterly helpless condition, and it is not denied that Talamand, in whose 
house he spent his last days on earth, refused to sign the will as a witness. 
All this time Bur Singh and Jawala Singh w T ere in close attendance upon 
him, and it is not strange, therefore, that they eventually succeeded m 
getting him to agree to anything they suggested. The unfortunate man 
was probably ready to agree to anything, provided he was left in peace, 
and he therefore w r as prevailed upon to sign a will leaving the whole of 
his property to whomsoever it might please these two persons to assign it. 
But, even under these circumstances, he dn*« seem to have objected to 
the proposal to leave his wife, Musammat Charan Kaur, practically pen- 
niless. But with this last effort to do something for his wife, his will 
gave w T ay, and, as regards all other matters, he was not in a position o 
gainsay Bur Singh and Jawala Singh. There was no reason whatever 
w r hy he should select Bur Singh as the one of his reversioners who was 
entitled to special consideration. It is no doubt alleged that Bur Singh 
and his grandfather, Ram Singh, rendered services to the deceased, hut 
of these alleged services there is no real proof. The oral evidence on the 
point is of the vaguest possible kind, and therefore of no value. Nor is 
it very clear how a young man, such as Shib Singh, w T ould be in need of 
such services. On the other hand, there is ample documentary evidence 
to show that, until he was helpless, and on his dying bed, Shib Singh was 
by no means friendly disposed towards Bur Singh. In 1894 there was 
such enmity between Shib Singh and Bur Singh that they were both called 
upon to give security to keep the peace. In 1896 Bur Singh was the prin- 
s cipal plaintiff in the suit brought by the reversioners to have one of his 
alienations declared null and void, and, on the 4th March of that year. 
Bur Singh, when cross-examined on behalf of Shib Singh, had to admit 
that on the death of Musammat Jas Kaur, Shib Singh’s sister-in-law, 
for whom Bur Singh acted as agent, Shib Singh had his house searched 


1910 

Bur Singh 
v. 

TTttam 

Singh, 


300 


INDIAN LAW REPORTS [VOL. XXXVIII 


1910 

Bur Singh 

r. 

Uttam ' 
Singh. 


with a view to finding sundry articles which Shib Singh alleged had been 
stolen by Bur Singh. He also admitted that he had brought a criminal 
ease against Shib Singh’s servants. Admittedly, therefore, up to 1896 
the deceased and Bur Singh were on the very worst possible terms, and 
there is no evidence whatever to show that his hostility suddenly came to 
an end, and that the two became so entirely reconciled that Shib Singh, 
of his own free accord, elected to leave his property partly to his alleged 
adopted son, Harbans Singh, and partly to Bur Singh and Bur Singh’s 
brother, Tara Singh. Assuming for the sake of argument that Bur 
Singh’s grandfather, Ram Singh, looked after Shib Singh when the latter 
was a mere youth at school, we still fail to find any reason why Shib 
Singh, had he been a free agent, should have gone out of his way on his 
death-bed to specially favour that one of his collaterals with whom he 
had during his lifetime been at bitter enmity. The witnesses who say 
that Bur Singh rendered services to Shib Singh give no details as to time 
and place, and obviously it was not necessary to show that after 1896 
(when the two were on the most hostile of terms) a reconciliation took 
place, and that Bur Singh’s conduct towards the deceased so entirely 
changed that he who had been an enemy became a violent partisan of the 
deceased, and remained so up to the date of the latter’s death. Of course, 
once Shib Singh became utterly helpless, and incapable of exercising his 
own free will, it is quite possible — indeed, it is proved — that Bur Singh 
and his friend, Jawala Singh, took entire charge of him for purposes of 
their own. This, however, is a very different thing from saying that Biir 
Singh was the one collateral whom Shib Singh was anxious, when in 
possession of his full faculties, of benefiting after his death. In our 
opinion Shib Singh, at the time when he executed the will (a few days 
before his death), was in an utterly helpless condition and completely 
at the mercy of Bur Singh and Jawala Singh. He was a mere tool in 
their hands, and the so-called will was the will, not of the person who 
signed it as testator, but of the two persons who took advantage of his 
helplessness to force or induce (it matters not which) him to execute it 
for their benefit. 

For the reasons given we hold that the will signed by Shib Singh 
was not executed by him of his own free accord,” 

In the result the plaintiffs obtained a decree for the re- 
lief prayed for. 

On this appeal, 

Sir II. Erie Richards , K.C., and G unit am Singh , for the 
appellants, contended that as both the Courts in India had 
practically found that Shib Singh had signed the will while 
in his proper senses, on that issue the appellants were entitled 
to succeed, unless it had been shown that the testator was 
induced by undue influence exercised by the appellants oyer 
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him such as made the execution of the will not a voluntary 1910 
act on his part. The Chief Court had proceeded to find that Bur Singh 
the testator had not executed the will “of his own free ae- xj TT am 
cord,” but that Bur Singli and Jawala Singh “had forced or Singh. 
induced him to execute it for their benefit.” But it was 
submitted that the Chief Court was in error in so holding, be- 
cause there was no evidence on the record to support that 
finding. As to the mode of the execution itself, there could be 
nothing but conjecture so far as the respondents were con- 
cerned, for none of them were, according to their own account, 
aware of the execution, nor present at the time; and there 
was no sufficient proof given otherwise of any such undue in- 
fluence having been exercised. To establish undue influence, 
which would invalidate the will, it must be proved that the 
testator was coerced or defrauded into doing that which he 
was not desirous of doing ; but here there was no coercion of 
any kind shown, and no fraud was even alleged. Reference 
was made to Wing rove v. Wing-rove (1), Boyse v. Rossbo- 
rough (2), and Bandains v. Richardson (3) . The property 
was found to be acquired property by both the Courts below, 
and the Chief Court, in their judgment, said there were ad- 
missions by the pleader to that effect ; and, that being so, the 
testator was fully competent to make the will, and it should be 
upheld. It was also contended that Harbans Singh had, on the 
evidence, been clearly proved to have been adopted or appoint- 
ed as his heir by Shib Singh, and the validity of such adoption 
could not now be disputed, a suit to set it aside being barred 
by lapse of time. 

DcGrvyther, K.C. , and B. Duhe , for the respondents, con- 
tended that they were entitled to succeed, unless the will 
was established or the adoption of Harbans Singh proved, the 
onus of proving both issues being entirely on the appellants: 
and it was submitted that neither issue had been maintained 
on the evidence nor in law. The will was not valid by cus- 
tom of the parties, but was inequitable and would affect only 


(1) (1885) L. K. 11 P. D. 81. 

(2) (1857) 6 H. L. C. 2, 49. 


(3) [1906] A. C. 169; 
22 T. L. R. 333. 
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self-acquired property, and not ancestral property. Refer- 
ence was made to the Digest of Customary Law of the Pun- 
jab by Sir W. Rattigan, Ttb ed., page 19, section 11; page 27, 
section 23 ; page 34, section 24; and page 94, section 59; and 
to tlie case of Natha Singh v. liarnam Singh (1). A sister’s 
son would not succeed to tlie estate of a deceased brother; so 
Ear buns Singli would not be heir to Shib Singh, and his adop- 
tion had not been proved. After Shib Singh’s death the 
village patwari reported, on 10th August 1898, that Shib 
Singh had “ died soilless;” and during the mutation proceed- 
ings llarbans Singli did not put forward any claim as adopted 
son or heir of Shib Singli. 

The question of whether the property was, or was not, 
ancestral was a queston of law and fact. [Sir Erie Richards , 
K.G., said lie had opened the case on the footing that 
the property was not ancestral in view of the admissions 
made in the Chief Court and the concurrent decisions of 
both the lower Courts. DeGruyther , K.C., wished to 

raise the question, unless it was ruled out. Lord Macnagh- 
ten. It was a question of fact on which the Courts in India 
had concurred, and it therefore could not be raised now.] 

As to the will, Shib Singli had not a sound and free dis- 
posing mind at the time of its execution. The evidence 
showed him to have been “ seriously ill and in a dying con- 
dition ” when lie came to the Court of the District Judge on 
2nd June 1898. On 11th June 1898, the day when the will 
was said to have been made, the Sub-Registrar was sent for 
to go and register “the will made by Shib Singli, who Is 
lying ill.” But when the Sub-Registrar went, no will was 
produced for registration, and the Sub-Registrar, after 
waiting for some time, came away. His evidence was that 
Shib Singli was not then “in his proper senses, nor of a 
sound disposing mind;” yet the will was said to have been 
executed soon after the Sub-Registrar had 'left, and it was 
never registered. For the reasons also given by the Chief 
Court it was submitted that the will was not a voluntary 
(1) (1894) 29 Punjab Record 86. 
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testament of tlie deceased Slab Singh, but that during his ill- 

ness-, in which he was attended by Jawala Singh and Bur Bub Sin&b 

Singh, he was completely under the power and influence of Uttam 

those persons. No hard-and-fast rule was laid down in the SlNGH * 

cases as to undue influence that when a testator had a will 

read over to him, and had executed it, further inquiry was 

shut out. Reference was made to Fulton v. Andrew (1), 

Barry v. Baffin (2), and Harwood Baker (3). 

The appellants were not called on to reply. 


The judgment of their Lordships was delivered by 

Lord Robson. The main question in this appeal is as to 
the validity of the will of one Shib Singh, who was a Hindu 
Jat, residing at Garhdiwala in the district of Hosliiarpur in 
the Punjab. 

There is a further point as to whether a portion of the land, 
comprised in the will is ancestral property or not. That ques- 
tion is substantially one of fact. Both the Courts below am 
agreed in finding that the property in dispute was acquired, 
and no reason has been shown to their Lordships which would 
justify them in coming to a different conclusion. 

Shib Singh fell seriously ill in May 1898. The will in dis- 
pute was made by him on the 11th June 1898, and he died on 
23rd of the same month. It is alleged by the respondents in 
their plaint that the will was executed when he was seriously 
ill, weak, — really at death’s door, — and not in possession of 
his right senses and intellectual powers, and was under the 
undue influence of Jawala Singh, father of the defendant, 
Harbans Singh and Bur Singh. M 

Xone of the Judges had the advantage of seeing the wit- 
nesses, as the evidence was taken wholly on deposition before 
the trial. There was very little conflict of evidence on the par- 
ticular facts alleged, so far as those facts were material to the 
making of the will or the condition of the testator, and the 
only question for the Courts was whether, on such facts, the 
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charges of testamentary incapacity and undue influence had 
been established. 

Shib Singh was brought from Garhdiwala to Hoshiarpur 
for medical treatment on the advice of Mr. Chatter ji, a mission 
teacher, with whom he was acquainted, and was placed under 
the care of two doctors. He was accompanied by his relative, 
the defendant Bur Singh, and his brother-in-law, Jawala Singh. 
His physical condition became, no doubt, rapidly worse, and 
lie, or someone about him, sent for his lawyer, Pandit Jagan 
Nath, in order to take instructions for his will. This gentle- 
man gave evidence for the appellants. He was an old friend 
and school-fellow of the testator, and had been his counsel in 
practically all his litigation. He took his instructions from 
Shib Singh himself, and visited him for that purpose on several 
occasions before the day on which the will was executed. It 
cannot be said that, so far as the relationship of the beneficiaries 
to the testator is concerned, there was anything unnatural or 
unusual in the will. An allowance for maintenance was made 
to the wife; certain property was left to the defendants Bur 
Singh and Tara Singh, who were relatives, and whose grand- 
father is stated to have had care of Shib Singh when the latter 
vas a boy and to have rendered him important services. The 
remainder of the property went to liis nephew, Harbans Singh, 
who had been born in Shib Singh’s house and brought up by 
Mm, he himself being childless. 

The will was dictated by the Pandit Jagan Nath (in the 
presence of Shib Singh) to a petition writer, Mahdo Bam, who 
knew Shib Singh. Dr. Datta and several zemindars were also 
present. While the dictation was going* on Shib Singh made 
various observations on the clauses, and some alterations were 
made at his suggestion in the draft ; for instance, he increased 
the provision for his wife. Dr. Datta afterwards read the com- 
pleted document over to him and satisfied himself by questions 
that he understood it, and it. was duly signed. Jagan Nath 
had previously sent for the Registrar to have the will regis- 
tered, but the Sub-Registrar had come and gone before the 
will was signed, and in the course of conversation on this sub- 
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jeet Shib Singh said lie was under the treatment of doctors 
and he would have it signed by them. On the following day, 
therefore, both doctors signed it, and, according to the custom 
of their profession in India in such cases, they added a state- 
ment of their opinion that the testator, though ill, was in his 
senses. Dr. Datta gave evidence at the trial in favour of the 
will, but Dr. Duni Chand had in the meantime died. 

It would be difficult to have a stronger pvimd facie case in 
favour of the will, and it was fully accepted by the District 
Judge. The Chief Court also say that they “see no reason to 
doubt the evidence of the Rev. Mr. Chatter ji and Dr. Datta 
that on the day when the testator signed the will he was in his 
senses, or, in other words, that he was not unconscious or wan- 
dering in his mind,” but they are of opinion that he was “in a 
condition which rendered him powerless to withstand the in- 
fluence of [the defendants] Bur Singh and Jawala Singh,” who 
were in close attendance upon him, and in whose hands the 
Chief Court think that “he was merely a tool.” They add 
that, in their opinion, those defendants “took advantage of the 
testator’s helplessness to force or induce him to execute it for 
their benefit.” Their Lordships are unable to find any evi- 
dence on the Record which would justify this conclusion. 

The testator liad been a man of intemperate habits, and 
was within 12 days of his death when the will was made ; hut 
there is no evidence to indicate that he was not sober, or not 
of a sound disposing mind, when he was transacting the busi- 
ness of his will on the 11th June. Ivor is there any evidence* 
whatever that the defendants Bur Singh and Jawala Singh 
used the undue influence which is alleged beyond the bare 
fact that they were the relatives who accompanied Shib Singlx 
to Hoshiarpur, and were selected by him for benefits under 
the will. 

It is stated that up to 1896 Bur Singh and Shib Singh were 
at enmity, and that there were open quarrels and litigation 
between them. That does not appear, however, to have pre- 
vented the testator from afterwards employing Bur Sing in 
flic nianagemnet of his lands, or from sharing his table with 
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1910 liim. Tlie District Judge finds that Bur Singh’s services to the 
Bur Singh testator are proved both from documents and from the oral 
Uttam evidence of very respectable witnesses. These old family 
Singh, quarrels do not, therefore, of themselves, show that Bur Singh 
could not have been a person whom the testator desired to 
benefit. 

It was alleged on the part of the defendants that Harbans 
Singh liad been duly adopted by Sliib Singh as his son, and the 
District Judge found this adoption proved. The Chief Court 
differed from him on this point, and drew some inferences un- 
favourable to the defendants’ case generally from the fact that 
the allegation had been put forward. It is unnecessary for 
their Lordships to decide the question of adoption, but they 
are of opinion that the evidence given in relation to that ques- 
tion gives rise to no material reflection on the evidence of the 
independent witnesses in support of the will. The Chief Court 
treat the evidence of Jagan Natli /as not quite ‘‘beyond criti- 
cism,” because, in their opinion, he acted in the matter of the 
will as though he were ignorant of facts disclosed in previous 
proceedings relating to the position of Harbans Singh and Bur 
Singh, which it was thought probable he would remember, but 
they do not go so far as to reject or discredit his testimony. 
Indeed, Jagan Natli was not cross-examined on these points, 
and there is really nothing in them which is not susceptible of 
explanation without reflecting in any way on his independence 
and good faith as a witness. 

With regard to the Rev, Mr. Chatterji, it was suggested 
apparently as a circumstance of suspicion against him that he 
had at one time bought a piece of land for his mission from 
Sliib Singh; but there is nothing to show that the transaction 
was not a normal and perfectly proper matter of business. 

No suggestion is made against the good faith of the doctors 
or of Mahdo Ram. ' 

The onus of proving the testamentary capacity of Shib 
Singh of course lies on those by whom the will is propounded, 
and in their Lordships’ opinion they have discharged that ob- 
ligation by the evidence indicated above. Such evidence is 
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not displaced by mere proof of serious illness and of general 1910 
intemperance, and yet that is as far as the evidence of the res- BubX-gh 
pendents can fairly be said to go. So far as the charge of Ut ^ m 
undue influence is concerned, all that is shown on the part of Singh* 
those attacking the will is that there was motive and oppor- 
tunity for the exercise of such influence by the defendants, and 
that some of them in fact benefited by the will to the exclusion 
of other relatives of equal or nearer degree. Circumstances 
of that character may sometimes suggest suspicion, and would 
certainly lead the Court in the present case to scrutinise with 
special care the evidence of those who propound the will ; but 
m order to set it aside there must be clear evidence that the 
undue influence was in fact exercised, or that the illness of the 
testator so affected his mental faculties as to make them un- 
equal to the task of disposing of his property. 

Such evidence is not only lacking in this case, but, in the 
opinion of their Lordships, the circumstances attending the 

making and execution of the will are not reasonably consistent 
with it. 

Their Lordships will, therefore, humbly advise His Majesty 
at tins appeal should be allowed with costs, and the judg- 
ment of the Chief Court set aside, and that of the District 
Court restored with costs in both Courts. ' 

Appeal allowed. 

Solicitor for the appellants: Edward Dalgado. 

Solicitors for the respondents : T. L. Wilson & Co 
J. V. w. 
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Before Mr- Justice Holm wood and Mr - Justice Sharf addin. 

NALOO PATRA 

v. 

EMPEROR A 

False evidence— False statements in an application for mutation proceedings— 
Obligation to make a true declaration therein-A’-eriJkalion of application— 
Validity of Rules of the Board of Revenue, Chap. T, rule (5)- Penal Code 
(Act XLV of I860), ss. 191, 193— Land Registration Act (Beng. Act Ml of 
1876), ss. Jf2, 53, 88. 

An applicant for mutation of names under section 42 of the Bengal 
Land Registration Act is bound by Rule 5, Chapter V, of the Rules 
of the Board of Revenue, framed under section 88 of the Act, to make a 
true declaration on the subject of his application, and is punishable 
under sections 191 and 193 of the Renal Code for making false state- 
ments therein. 

JJebi Seiran Misser v. Emperor (1) referred to. 

Queen-Empress v. Appayya (2) ; Durga Das liukhit v. Queen-Em- 
press (3); Ezra v. Secretary of State (4); and British India Steam 
Navigation Co. v. Secretary of State for India (5) distinguished. 

Rules passed by the Board of Revenue under section 88 of the Act, 
provided they refer to the procedure as to presentation, admission and 
verification of an application for registration under Part IV of the 
Act, and as to inquiries under section 52 thereof, have the force of law. 

One Parbati Dai died intestate, leaving her surviving* Hari 
Charan Slialiu, the son of Hridananda, who- was a brother of her 
husband, and three daughters, one of whom was Tula Dai, the 
wife of the petitioner JNTaloo Patra, and the mother of Nidhi 
Patra. Tula having been dispossessed by Hari Charan in 
1903, instituted a suit against him, in the Court of the Mum* 
siff of Jaipur, for declaration of her title and the recovery of 
possession of two plots of certain lakhiraj lands which site 
claimed to have fallen to her share by agreement with her 

* Criminal Revision, No. 1343 of 1910, against the order of 0 . S 
Maeplierson, Sessions Judge of Cuttack, dated Sept. 22, 1910. 

(1) (1907) 11 C. W. X. 470. (.0) (1900) I. L. R. 27 C'nic. 820. 

(2) (1891) r. L. R. 14 Mad. 181. (!) (1902) I. L. R. 30 Calc. .'JO. 

(5) (1910) I. L. R, 38 Calc. 230. 
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sisters. She died during the pendency of the suit, and her 
son, Nidhi Pair a, was substituted as a party. The Munsif 
passed a decree, on the 30th May 1909, declaring Hidhi en- 
titled to one plot, and asserting his right to recover possession 
of the same from Hari Charan. On appeal, the District Judge 
of Cuttack reversed the Munsif s order, on the 25th June, 
holding that Kidhi took no share in his mother’s property, 
and that it ceased to be stridhan on her death. The petitioner 
was aware of the Judge’s decision and its terms. On the 
18th March 1910 he presented to the Land Registration 
Deputy Collector an application under section 42 of the Bengal 
Land Registration Act, on behalf of his son Hidhi, for muta- 
tion in place of Hari Charan, alleging the former’s possession 
since 1902 and title by right of inheritance, and stating that, 
after the death of Parbati, Tula was in possession and Xidhi 
after her decease, that, Hari Charan having attempted to dis- 
posses Tula, she brought a suit against him, which was de- 
creed by the Munsif a copy of whose judgment was filed, 
and that he got his name registered as proprietor by fraud 
and concealment of such decree. He prayed that, in consi- 
deration of the decree filed, necessary orders for mutation 
might be passed. The application was in the form (Misc. Ho. 
225- A) prescribed by the Rules of the Board of Revenue fram- 
ed under section 88 of the Bengal Land Registration Act, and 
contained the following verification in the form laid down *n 
Chapter V, Rule (5), of the Board's Rules: — ‘ * The fad s set 
forth above are true to my knowledge .” The Deputy Collector 
examined the petitioner, who stated that he based his claim 
for mutation on the Munsif *s decree, and granted sanction 
on the 11th September 1910, to prosecute him under section 
193 of the Penal Code for having made a false declaration in his 
petition of the 18th March, The accused was then tried and 
convicted thereunder, on the 18th August, and sentenced to 
six months’ rigorous imprisonment by Bahu S. C. Bose, 
Deputy Magistrate of Cuttack. An appeal against the con- 
viction was dismissed by the Sessions Judge of Cuttack on 
the 22nd September. He thereupon obtained a Rule from the 
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High Court to set aside the order of the Magistrate in the terms 
set out in the Judgment below. 

Mr. A. K. Ghose and Balm Chandra SeMar Barter jes, 
for the petitioner. 

7he Deputy Legal Remembrancer {Mr. Orr ), for the Crown. 

Holmwood and Sharftjdbin JJ. This was a Rule calling 
upon the District Magistrate of Cuttack to show cause why 
the conviction of, and sentence passed on, the petitioner 
should not be set aside, on the ground that a statement made 
in an application under the Land Registration Act is not 
necessarily a declaration within the meaning of section 191 
the Indian Penal Code. 

We have heard counsel in support of the Rule and the 
learned Deputy Legal Remembrancer showing cause, and we 
have considered sections 53 and 88 of Act VII of 1876, and 
the rulings on what are said to be analogous points, for 
which we have been referred to the case of Queen-Empress v. 
Appaya (1), and to a case under the Land Acquisition Act 
namely, the case of Durga Das Ruhhit v. Queen-Empress (2), 
which has been followed in the case of Ezra v. Secretary of 
State (3) and in the recent case of land acquisition known as the 
Bracebridge Hall Case (4). But all these cases turn on the fact 
that the statements were not made to a Court nor to any one 
authorised to take down such statements on oath. Now under 
the Land Registration Act, with which we are now dealing, 
the case is quite different. The Collector under that Act is a 
duly constituted Court, and is empowered by section 53 to sum- 
mon and enforce the attendance of witnesses and compel them 
to give evidence, and compel the production of documents by 
the same means, and, as far as possible, in the same manner, as 
is provided in the case of a Civil Court by the Code of Civil Pro- 
cedure. Moreover, under section 88, it is laid down that there 
are to he, under thisAct, rules made for the presentation, admis- 
sion and verification of applications for registration, and the 

(1) (1891) I. L. R. 14 Mad. 484. (3) (1902) I. L. R. 30 Calc. 36. 

(2) (1900) I. L. R. 27 Calc. 820. (4) See ante , p. 230. 
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Board is directed, within four months of the date on which this 
Act comes into force, to make general Rules, consistent with 
this Act, to regulate the form in which registers under this Act 
are to he kept, and to cancel or alter from time to time any such 
Rules. Now it may he said that the Rules themselves are not 
part of the law. But the mandate given hy the law is that the 
Collector is to have power to make some kind of verification, 
on the application, and that verification may, under section 53, 
be on oath. It seems to us clear that this declaration comes 
within the meaning of section 191 of the Indian Penal Code, 
namely, that a claimant asking for land registration is hound 
by law to make a true declaration upon the subject of his ap- 
plication, and the offence is, as laid down in the case which we 
have just cited, not in making a verification on oath, hut in 
making a false statement in the course of the verification. We 
are fortified in this opinion hy the decision in the case of Debi 
Saran Misser v. Emperor (1), where a converse proposition is 
laid down that “Rules passed in the course of a proceeding of 
the Board of Revenue, and not drawn up by the Board under 
section 88 of the Land Registration Act, have not the force of 
law.” It is argued that the converse proposition is not neces- 
sarily true ; hut the opinion, which is no doubt an obiter , to he 
derived from the remarks of the learned Judges in that case 
is certainly the view which we are inclined to take in this case, 
that Rules passed hy the Board of Revenue under section 88, 
provided they refer to the procedure as to presentation, admis- 
sion and verification of an application for registration under 
Part IV, and as to enquiries under section 52, have the force vf 
law hy reason of the express enactment of section 88 itself. 
We, therefore, think that the only point on which this Rule 
w T as issued fails, and the Rule is discharged. 

The petitioner must surrender to his hail and serve out 
the rest of his sentence. 

Rule discharged * 
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PRIVY COUNCIL. 


MANINDRA CHANDRA HANDY 

v. 

SECRETARY OF STATE FOR INDIA. 

[On appeal from the Hig'h Court at Fort William in Bengal.] 

Mines— Goal mines— Royalty received by proprietor of estate from lessees of coal 
mines— Liability to Cess under Bengal Gess Act (. Bengal Act IX of 7880) s, 6 
and 72 — Return of “ annual net profits ” of Goal mines . 

Held (upholding the decision of the High Court), that a royalty 
received by the appellant from person to whom lie had leased a portion 
of his estate in Bengal for the purpose of working the coal mines 
situated therein, was, within sections 6 and 72 of the Bengal Cess Act 
(Bengal Act IX of 1880), part of the “annual net profits” of the mines, 
and that he had been properly assessed with cess on such royalty. 

The return required by s. 27 was not with regard to the mine-owner’s 
profit, but liad reference to the general net profits of the property. 
The fact that the obligation to make the return was laid on the person 
most cognizant of the circumstances under which the mine was worked 
and of the profits derived from it, did not alter the character of the 
royalty received by the proprietor for his share of the property of the 
mine. 

Appeal from a decree (7th January 1907) of the High 
Court at Calcutta, which affirmed a decree (22nd February, 
1905) of the Subordinate Judge of Burdwan, 

The plaintiff was the appellant to His Majesty in Council. 
The main questions for decision on this appeal were: (i) 
whether royalties paid by the lessees of a coal mine in India 
to the proprietor form a portion of the annual net profits from 
the mine upon which road and public works cesses are leviable 
under Bengal Act IX of 1880; (H) whether they are payable 
by or leviable from the said proprietor; and (iii) whether they 
are so leviable when income tax is payable upon the royalties 
under Act II of 1886. 

Present: Lord Macnaghten, Lord Mersey, Lord Bobson, Bib 
Arthur Wilson and Mr. Ameer Ali. 
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Tlie facts are fully stated in the report of the case before 
the High Court (Rampini and Mookerjee JJ.) which will be 
found in I. L. R. 34 Calc. 257. 

On this appeal, 

DeGruyther , K.C . , and Ross , for the appellant, con- 
tended that the High Court had erred in so construing 
the provisions of the Bengal Cess Act (Bengal Act IX 
of 1880) as to make them applicable to royalties paid to the 
landlord by the lessees of mines in his estate, and in deciding 
that such royalties were assessable with cesses under the Act 
because they were part of the “annual net profits 15 derived 
from the mines; and it was submitted that the appellant was 
not the 4 4 owner M of the mines within the meaning of section 
72 of the Cess Act. He was not the person who- received the 
44 net annual profits ' 1 of the mines, or who could make a 
return of them. The persons to whom the mines w r ere leased, 
who v T orked them, and knew what the actual net profits were, 
and who got the benefit of them, were the persons intended by 
the Cess Act to be assessed in respect of, and liable to the 
taxes due on, the annual net profits. A royalty paid to the 
proprietor of the land was* not part of such profits but part of 
the expenses of working the mine. 44 Annual net profits ” had 
not the same meaning as 44 annual value”: see section 6 of 
the Act. Reference was made also to sections 2, 4, 73, 79, 
80, 81, 82, 83 and 98 of Bengal Act IX of 1880. The person 
or persons who work the mines (in a case like this where they 
do not own the land) and are liable for payment of the cesses, 
are those to be served with notice to send in the return, and 
it was intended that there should be only one assessment : 
see Schedule E to the Act. As to the construction of Acts 
dealing with taxation (as that they are to be construed in 
favour of the persons to be taxed, etc.) reference w-as made to 
the remarks of Mr. Justice Mookerjee on that subject at pages 
268 and 269 of the report in I. L. R. 34 Calc, and also to pages 
287, 288 and the authorities there cited as to the assessment 
of the same property with a double tax: and it was contended 
that the appellant was not liable to be assessed in respect of 

27 
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the royalty under the Cess Act and also under the Income Tax 
Act (II of 1886); and that in this respect also the High Court 
was wrong in deciding that he was so liable. 

Cohen, K.C., and A. M. Dunne , for the respondent, con- 
tended that a royalty paid to the proprietor of the land by the 
lessees of mines was part of the “annual net profits” of the 
mines and was liable to taxation under the Bengal Cess Act 
IX of 1880 as well as under the Income Tax Act. The pro- 
visions of the Cess Act as to mines were taken from Bengal 
Act IX of 1871. A royalty according to English cases was 
treated as a kind of rent which the lessee of mines paid to the 
owner of the land in which the mines were situated; and re- 
ference was made to the Coltness Iron Company v. Black (1); 
and to sections 71, 72, 73, 76 and 81 of the Bengal Cess Act 
IX of 1880. 

[Counsel for the respondent were here stopped by the 
Council who called upon the appellant.] 

DeGruyther, K.C., replied. 

The judgment of their Lordships was delivered by 

Mit. Ameeii Ali. The plaintiff is the owner of consider- 
able landed property in Bengal, part of which he lias leased 
to various parties for the working of coal mines. Besides 
the rent for the surface land he receives, under the designa- 
tion of royalty, a percentage on the coal raised by the lessees 
or mine-owners. He has been assessed for “cess ” under the 
provisions of Bengal Act IX of 1880, in respect of the royally 
received or receivable by him from the coal-mines on his 
estate. This Act provides for the levy of “cess” on all im- 
movable property situate in the Province for the construction 
of roads and other means of communication, and it gives to 
the “Collector” defined in the Act, the power of making the 
assessment. For the purposes of the Act, mines, etc., are 
included in the definition of immovable property, and it is 
declared that, in the case of lambs, the “cess” should be 
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assessed on their “animal value/ 5 and in the case of mines, 

etc., on “the annual net profits 55 from such property. The Manindra 

mode of ascertaining the animal value of lands 55 and the Nandy 

“annual net profits 55 from mines, etc., are specifically laid Secretary 

down. The plaintiff contends that the royalty he receives 

from the coal-mines cannot, upon a proper construction of 

the Act, be included in the term “annual net profits 55 and 

that, therefore, the assessment is illegal. 

He accordingly brought a suit in the Court of the Subor- 
dinate Judge of Burdwan to obtain a declaration to that effect. 

This Judge dismissed the action on the 22nd February 1905, 
and his decision was affirmed by the High Court of Calcutta 
in two elaborate judgments in which many subsidiary matters 
have been discussed at considerable length. From the decree 
of dismissal by the High Court, the plaintiff has preferred this 
appeal to* His Majesty in Council. 

In their Lordships opinion the only point for determina- 
tion in this case turns on the meaning to be attached to the 
words “annual net profits 55 in sections 6 and 72 of the Act. 

Section 6, so* far as it is material for the purposes of this 
decision, is in these terms: — 

11 The road cess and the public works cess shall be assessed on the 
annual value of lands and on the annual net profits from mines, quar- 
ries, tramways, and other immovable property, ascertained respectively 
Rtf in this Act prescribed.” 

Chapter V., which begins with section 72, lays down the 
procedure for valuation, assessment and levy of cesses on 
mines, etc. 

Section 72 is in these terms 

u On the commencement of this Act in any district, and thereafter 
before the close of each year, the collector of the district shall cause a 
notice to he served upon the owner, chief agent, manager, or occupier 
of every mine, quarry, tramway, railway, and other immovable pro- 
perty not included within the provisions of chapter II., and not being 
one of the tramways or railways mentioned in section A such notice 
shall he in the form in schedule (E) contained, and shall require such 
owner, chief agent, manager, or occupier to lodge in the office of such 
collector within two months a return of the net annual profits of such 
property, calculated on the average of the annual net profits thereof 
for the last three years for which accounts have been made up.” 
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It is contended on behalf, of the plaintiff that the term 
‘‘net annual profits' 1 used in this section means “the net 
annual profits” of the person actually working the mine, and 
who or whose agent or manager has to make the return; and 
that it does not include royalty paid to the proprietor of the 
land, which stands in the same category as .the ordinary ex- 
penses and outgoings connected with its working such as 
boring, haulage, etc. In their Lordships’ judgment this con- 
tention has no substance. Schedule .(E) is referred to as in- 
dicating the meaning of the words “ net annual profits,” but 
it goes no further than the section itself. It is to be observed 
that both in section 6 and section 72 the “net annual pro- 
fits” have reference to the property and not to the individual. 

The inference is clear that the return required under the 
section is not with regard to the mine owner’s profits but has 
reference to the general net profits of the property. The 
obligation to make the return is laid on the person most cog- 
nisant of the circumstances under which the mine is worked 
and of the profits derived from it. But that does not alter, 
in their Lordships’ view, the character of the royalty received 
by the proprietor for his share of the profits of the mine. This 
conclusion is enforced by an examination of the provisions of 
sections 76, 80, and 81. Section 76, which provides for the 
valuation of property assessable under chapter V. where the 
annual net profits cannot be ascertained by the officer making 
the assessment, speaks again of the property itself, and de- 
clares that in such eventuality “he [that is the Collector] 
may by such ways or means as to him shall seem expedient, 
ascertain and determine the value of such property, and shall 
thereupon determine six percentum on such value to be the 
annual net profits thereon.” The language of the section 
leaves little room for doubt that the annual net profits are to 
he taken as a whole. Section 80 provides for service on the 
person making the return under section 72 of a notice “ show- 
ing the amount of road cess and public work cess payable in 
respect of such property.” This again clearly shows that 
although the cess is assessed on the basis of the net annual 
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profits, it is paid in respect of the property, and not in respect 
of any part of the profits. Majjindra 

Section 81 deals with cases where the “ occupier of such Nandy 
property” is different from the “owner,” and provides the sectary 
mode by which, in case he pays more than his share of the 0F State 

. XV T XTT\T * 


cess, he might recover soch excess. In this section the word 
“owner” appears to be used in the sense of proprietor. It 
is clear, however, that the liability for the cess lies on both 
“occupier” and “owner” in the case of mines, etc., as in 
the case of land it lies on holders- of estates or tenures and 
ryots, the policy of the Act evidently being that all persons, 
who benefit by the maintenance and construction of “roads 
and other means of communication” or “works of public 
utility ” out of these cesses, should bear the liability of pay- 
ing the same. 

On the whole their Lordships are of opinion that the con- 
clusion at which the lower Courts have arrived is correct, that 
the royalty receivable by the plaintiff is part of the net annual 
profits of the mine and that he has been properly assessed with 
cess thereon. This appeal consequently fails. 

It has been found by the Courts in India that the plaintiff 
has not been prejudiced by any irregularity on the part of the 
Collector in the mode of assessment ; their Lordships do not; 
feel called upon to express any opinion on the question of the 
procedure lie should have adopted. 

The appeal must, in their Lordships judgment, be dis- 
missed with costs, and they will humbly advise His Majesty 
accordingly. 

Appea l clis m issed . 

Solicitors for the appellant: Watkins <Sf Hunter. 

Solicitor for the respondent : The Solicitor , India Office. 
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ORIGINAL CIVIL. 

■' Before Mr. Justice Stephen*. .. 

SAEAT CHANDRA DAB 
v . 

V- SEGEETAEY OF STATE FOB INDIA.* 

Secretary of Stale for India— Liability in reaped of Contract of sen ice— Pay and 
Pension —Cause of action— Pensions Act (XXI / 1 of 1871) s. h> 

The plaintiff, who was in the Educational Department hawing a 
salary of Rs. 150 a month, was in 1881 employed by the Government on 
special duty under an agreement, one of the terms being “from the 1st 
September 1881 his pay will bo raised during good behaviour to Rs. 800 
a month.” It was assumed that this meant “ for the term of his 
natural life.” The special duty was completed, but the plaintiff, in 
spite of his protests was retained on deputation till 1902, when he was 
made to revert to the Educational Department and was retired in 1904. 
Since or from shortly before his retirement lie was paid only Rs. 150 a 
month. In an action instituted by the plaintiff against the Secretary of 
State for a declaration that he was entitled to be paid Rs. 800 a month 
for his natural life, and for arrears on the basis of that figure: — 

Held, that the plaintiff must be taken to have treated the whole of 
his service under Government as one service, and that anything pay- 
able to him after the termination of that service was in the nature of a 
“pension ” within the meaning of section 4 of the Pensions Act of 1871, 
and hence the suit was not maintainable. 

Original Suit. 

In the year 1881, the plaintiff who was then a De- 
puty Inspector of Schools in the Educational Department 
of the Government of Bengal, drawing a salary of Rs. lf>0 pei 
month, undertook a journey to Tibet under an agreement come 
to with the Government. The terms of the agreement were 
embodied in a document dated the 4th September 1881 . signed 
by Mr. Cockerell, Secretary to the Government of Bengal, ami 
were shortly as follows : — 

Sarat Chandra Das was to journey to Lhassa, record any 
points of interest he may note with regard to places and 
people, avoid general observation, pursue investigations into 


* Original Civil Suit 194 of 1908. 
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the religion, literature and history of Tibet, take observations 
for a route survey, and return to India within twelve months. 
He was to receive articles of the value of Its. 5,000 wherewith 
to defray his expenses. There was a further stipulation — < 
“from the 1st September 1881 his pay will be raised during 
good behaviour to Rs. 300 a. month. 55 It appears that in the 
original agreement the last mentioned clause contained the 
words “permanently or 55 between the words “raised 55 and 
“during/ 5 but on the agreement being submitted for sanction 
to the Government the words “permanently or 55 were elimi- 
nated. It was suggested, however, by the plaintiff that he 
had received definite assurances from the Government that 
he would be paid this sum during the period of his natural 
life. 

It was alleged in the plaint, but denied in the written 
statement, that the journey to Tibet was undertaken for State 
purposes. The plaintiff completed his journey and returned 
to Darjeeling on the 27th December 1882. Since September 
1881 he was in receipt of Rs. 300 a month and this was con- 
tinued on his return from Tibet. It was alleged by the plain- 
tiff that he was retained by the Government on deputation, 
although nominally in the Education Service, till September 
1902, that 'he repeatedly applied to the Government to be 
treated as a member of the Education Service, so as to be 
entitled to the emoluments and promotion to be attained in 
that service, that the Government refused to accede to his ap- 
plication on the ground that he had been by special contract 
provided with Rs. 300 for life, and that finally, in September 
1902, he was compelled to revert to the Education Department 
as a preliminary to making him retire as a member thereof. 
The plaintiff was placed on furlough in February 1902 : from 
the 25th May 1903 he was paid only Rs. 150 per month, and 
was retired in 1904. 

The plaintiff gave notice of suit to the Government in 
1906 and instituted the present action in 1908. The suit was 
for a declaration that the plaintiff was entitled to be paid 
Rs. 300 a month for his natural life, and for a decree for the 
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sum of Its. 8,100 remaining unpaid to liim, since the 25th 
May 1903 at the rate of Its. 150 per month. 

It was alleged in defence, that up to his retirement in 
1904 the plaintiff was paid a salary of Its. 300 a month in 
terms of the agreement, and thereafter he was paid and was 
still being* paid a pension of Its. 150 a month in accordance 
with the rules of his service. It was further contended that 
the plaint disclosed no cause of action against the defendant. 

Mr. S. P. 8 inha (with him Mr. K enrich, K.C . , Advocate - 
General and Mr. 1(. C. Bonner jee), for the defendant. This 
suit is not maintainable. There is no distinction in principle 
between pay and pension. An agreement to serve is indivi- 
sible and the remuneration is called ‘‘pay’' during service and 
14 pension” after service. A suit for pension must be based on 
a contract of service* In England no suit lies against the 
Crown on a contract of service; as long as it is a contract of 
service, it does not matter whether it was in the course of a 
public or private undertaking : no such contract is enforce- 
able against the Crown, whether to continue service, to pay 
for service, or to pay pension: In re Tnfncll (1), Cooper v. 
The Queen (2), Bunn v. The Queen (3). See also 8 /teuton v. 
Smith (4) and Gould v. Stuart (5), which were decisions of the 
Privy Council on appeal from the Colonies. The East India 
Company enjoyed the same immunity from suits in respect of 
contracts of service: Gibson v. East India Company (6), Ex- 
parte Napier (7). By virtue of 21 and 22 Vic, c. 100, ss. 65, 
68, and 22 and 23 Vic. c. 41, s. 6, the Secretary of State for 
India is liable only to such suits as may have been instituted 
against the East India Company : Grant v. Secretary of State 
for India (8)> Nobin C hinder Bey v. The Secretary of State 
for India (9), Voss v. Secretary of State for India (10), Bellow 

(1) (1876) L. R. 3 Cli. D. 164. (6) (1839) 5 Ring. N. C. 262. 

(2) (1880) L. R. 14 Cli. D. 311. (7) (1852) 21 L. J. Q, R. 332. 

’ (3) [1896] 1 Q. B. 116. (8) (1877) L. R. 2 O. P. D. 145. 

(4) [1895] A. C. 229. (9) (1875) L L. R. 1 Calc. 11. 

(5) [1896] A. C. 575. (10) (1906) I. L. R. 33 Calc. 669. 
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v. Secretary of State for India (1). Section 4 of the Pen- 
sions Act, 1871, affords a complete bar to suits against the 
Government for the recovery of all pensions or grants of 
money. 

Mr. B . Chakravarti (with him Mr. C. R. Dass and Mr. 
Lahiri), for the plaintiff. Even in England the Crown is 
bound by its contract and a petition of right will lie cor breach 
of contract by the Crown: Thomas v. The Queen (2), Wind- 
sor and Annapolis By. Co. v. The Queen and the Western 
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Counties By. Co. (3). The Crown is bound by its contract 


of service except where the servant exercises delegated sover- 


eign powers. 

Neither the Secretary of State nor the East India Com- 
pany has full sovereign powers, but assuming the Secretary of 
State does have such powers he is bound by 21 and 22 Vic. c. 
106* The test is whether the contract was an act of State, or 
was such as could have been entered into by a private person 
in the course of a private undertaking. If it is the latter the 
Secretary of State is liable to an action : Forrester v. Secretary 
of State for India in Council (4), P. § 0. S. N. Co. v. 
Secretary of State for India (5), The Secretary of State for 
India v. Ilari Bhangi (6), Jehangir M. Cur set ji v. Secretary 
of State (7), Shivabhajan v. Secretary of State for India (8), 
Kinlock v. Secretary of State for India (9). The Pensions 
Act of 1871 does not in any way militate against or interfere 
with 21 and 22 Vic. 106. It applies only to Government ser- 
vants in the ordinary employment of the Government and to 
remuneration for ordinary services and not to such as are 
under a special contract of service for other than State pur- 
poses. In England a petition of right would lie for pension: 
Wroth’s ease (10). On the Pensions Act, see MaJiaraval 
Mohansingji v. The Government of Bombay (II). But it is 


(1) un reported. 

(2) (1874) L. R. 10 Q. B. 31. 

(3) (1886) L. It, 11 A. C. 607. 

(4) (1871) L. It, I. A. Sup. Vol. 10. 

(5) (1861) 5 Bom. H. C. Appx. 1. 

(6) (1882) I. L. R. 5 Mad. 273. 


(7) (1902) I. L. R. 27 Bom. 189. 

(8) (1904) I. L. R. 28 Bom. 315. 

(9) (1882) L. R. 7 A. O. 619. 

(10) (1573) 2 Plow. 452. 

(11) (1881) I. L. R. 5 Bom. 408; 
L. R. 8 I. A. 47. 
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submitted the claim in suit was not for pension but for remu- 
neration under a special contract. The eases cited on behalf 
of the defendant do not bear on the point and are distinguish- 
able: Vide Halsbury’s Laws of England, Vol. VII, p. 22 and 
Vol. X pp. 21 and 29, also Robertson’s Civil Proceedings 
against the Crown, pp. 348, 354, 355. 


Stephen' J. This suit is brought by the plaintiff for a 
declaration that he is entitled to receive from the defendant 
payment of Its. 300 a month for the rest of his life, and to 
recover from him a sum of Its. 8,610 represent tating the 
balance of the sum that is due to him on the default of the 
defendant to pay him this amount since the 25th May 1902. 
The facts of the case are peculiar, and it is admitted that 
shortly they are as follows. In 1881 the plaintiff was acting 
as a schoolmaster in the employment of the Education De- 
partment of the Government of India at Darjeeling. In that 
year he was employed by the defendant to undertake a highly 
dangerous journey into Tibet and to make certain enquiries 
there, the result of which, if the expedition were successful, 
would be useful to the Government. The terms on which he 
was employed are contained in a document dated the 4th Sep- 
tember 1881, signed by Mr. Cockerell, who was at that time 
Secretary to the Government of Bengal and was authorised to 
act in the matter for the defendant. That document begins: 
“The conditions upon which Babu Sarat Chandra Das, Deputy 
Inspector of Schools (at) Darjeeling* will proceed to Tibet are 
the following.” His duties are then set out and are, briefly, 
to go to Lhassa, see as much of the country as he can, and 
return to India in about a year if he can manage to do so. 
He is to receive articles to the value of Rs. 5,000 wherewith 
to defray his expenses. Paragraph 3 of the document then goes 
on: “From the 1st September 1881, his pay will be raised 
during good behaviour to Es. 300 a month 55 and arrange- 
ments are made, with which we are not concerned, as to how 
Rs. 300 a month was to be paid to him during his absence, 
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and what was to happen in case of his death before his return 
to British India, lie carried out his instructions and returned 
to Darjeeling on the 27th December 1882. The case made in 
the plaint is that from that date he served the Government of 
India on deputation, being nominally in the Education Ser- 
vice, though lie repeatedly applied to the Government to be 
treated as actually a member of the Education Service, so as 
to become entitled to the emoluments and promotion to be 
expected by a man in that position. This state of things 
continued till September 1902, when, in spite of his protests, 
he was compelled to revert to the Education Service as a pre- 
liminary to making him retire as a member thereof. He was 
so retired, apparently in 1904, though this is not stated in the 
plaint, after having been placed on furlough in February 1902. 
He continued to draw Its. 300 a month from the beginning to 
the 25th May 1903, since when he has received only Its. 150 
a month. 

The defendant now argues that the plaint discloses no 
cause of action and that the suit must be dismissed accord- 
ingly. His case is that the plaintiff claims the Its. 300 a 
month either as pension or pay. If he claims it as pension lie 
is met by section 4 of the Pensions Act, 1871, which provides 
that “except as hereinafter provided no Civil Court shall en- 
tertain any suit relating to any pension or grant of money or 
land revenue conferred or made by the British or any former 
Government, whatever may have been the consideration for 
any such pension or grant, and whatever may have been the 
nature of the payment, claim or right which for such pension 
or grant may have been substituted. ” 
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If he claims it ns pay the defendant lias a right to dismiss 
him at pleasure, consequently he may dismiss him on such 
terms as he sees fit. Further, in England the Crown is not 
hound by a contract of service; it can dismiss its servants at. 
will, and is not bound to pay salary, pension or other remu- 
neration for any services rendered either past or future: and 
the East India Company was, and consequently the Secretary 
of State now is, in the same position. 
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To this the plaintiff replies that the Crown in England is 
bound by contracts of service as a private individual would be, 
except that where the contract enables the servant to exercise 
delegated sovereign powers the Crown may dismiss him at 
pleasure. Even though a public servant is liable to be dis- 
missed at pleasure, yet if he is not dismissed during his full 
service he is entitled in England to enforce his rights under 
the contract by a petition of right. In India the East India 
Company could, and the Secretary of State can, enter into 
contracts by which they are hound, provided the contract is 
one which could he entered into by a private individual, and 
the contract does not purport to be entered into in the exer- 
cise of sovereign rights. In India the Secretary of State is 
legally bound by such contracts by force of 21 and 22 Viet 
eh. 106, section 65; and the Pensions Act does not impair the 
contractor's rights, and does not in terms apply to this case. 

In these circumstances the first thing I have to decide is 
whether the case is governed by section 4 of the Pensions 
Act ; that is whether on the plaint as I have described it the 
plaintiff is claiming Its . 300 a month as pension in the terms 
of that section. 

The defendant’s case is he is doing so because the open- 
ing words of the plaint show that he was in the employment of 
the defendant at the time of the contract, and paragraph 10, 
where he sets out what subsequently happened to him, shows 
that he never left that service till he was retired, but on the 
contrary asked to be replaced in his former branch of it where- 
by his prospects would have been materially improved, if, that 
is, his reinstatement in the Education Service had taken place 
early enough to enable him to secure promotion. The plaint- 
iff served the defendant continuously till 1902 or 1904; any 
payment made after his services had ceased must therefore be 
taken as made in consideration of that service, and is, there- 
fore, a pension in the most usual sense of that word, and any 
claim to it is a claim to a pension. 

To this the plaintiff replies in argument that the service of 
the plaintiff in Tibet must be taken as wholly independent of 
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any other service that he may at any time have rendered to 
the Government . An expedition of the character of that un- 
dertaken by the plaintiff is so widely different from the ordi- 
nary duties of a member of the Education Service that it must 
be taken on the same footing as if it had been rendered by a 
stranger, and as soon as it was concluded safely and accord- 
ing* to the terms of the defendant’s instructions, the considera- 
tion was earned, however it was to be paid and whatever might 
happen afterwards. He was not bound to continue to serve 
the Government and the present claim is not one for pension, 
but for an annuity which may for present purposes be taken as 
representing a lump sum of money payable at the end of the 
expedition. 

The plaintiff urges that the term “during good beha- 
viour” used in paragraph 3 of the document of 4th Septem- 
ber 1881, is equivalent to “ for life,” and as far as the present 
argument is concerned the defendant admits that this must 
be taken to be so, as it would have this effect in the absence of 
any proof of want of good behaviour, an issue which it would 
he for the defendant to prove and which of course it is not 
now open to me to consider. 

It may he fair to both parties to point out that the de- 
fendant has pleaded that the plaintiff’s actions and conduct 
have not been such as to fulfil the condition of good be- 
haviour ; but this plea was withdrawn at the commencement 
of the hearing. 

On considering the arguments that have been addressed 
to me on this part of the ca.se, which turns of course merely 
on the meaning I attach to the plaint including the document 
of 4th September 1881, I find that those of the defendant must 
prevail. The terms of the document are “that his (the 
plaintiff’s) pay will be raised,” which according to the de- 
fendant’s contention I must read as equivalent to “he shall 
receive.” During his absence in Tibet he is to receive salary, 
and I cannot but regard this as a payment of the same kind 
as that which he had already been receiving in the Education 
Service. According to his own case he was in the service 
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o! the Government of India on deputation for some twenty 
years after his return from Tibet, and repeatedly asked to be 
treated as a member of his former branch of Government ser- 
vice, which seems to me to go to show that he is treating the 
whole of his service under Government as one service, and 
that he can not separate the expedition from the service before 
and after it took place. He reverted to the Education Service 
in 1902, and was retired in 1904, but as he seems not to have 
acquiesced in what was then done, and had, I suppose, no 
choice in the matter, I do not think these facts are of much 
importance. 

The conclusion seems to me inevitable that he must be 
taken to have been in Government service during the whole of 
the time I have mentioned ; and that anything payable to him 
after the termination of that service is in the nature of what 
is commonly understood as a pension. This being so, I am 
unable to avoid the conclusion that any payment which the 
defendant is bound by the terms of the document of 4th Sep- 
tember 1881, to make to the plaintiff after the termination of 
his service is a pension as it is ordinarily understood. The 
plaintiff has attempted to argue that it is not a pension with'n 
the terms of the section 4 of the Pension Act; but the terms of 
that enactment relating to pensions, seem to me amply to 
cover the present case, though they have been carefully 
framed so as to cover a great many others. 

The plaintiff's suit must accordingly fail on this point 
and it is unnecessary that I should express any opinion hi 
how far the numerous authorities dealing with the liability of 
the Crown and the Secretary of State to be sued on contracts 
of service apply to the present case. 

The suit is accordingly dismissed. 

Suit flifimitwii 

Attorneys for the plaintiff : N. N. $ni $ Co, 

Attorneys for the defendant: Eg gar. 
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CRIMINAL REVISION. 

Before Mr. Justice Eolmwood and Mr. Justice Sharfuddin , 

RAM SARAN PATHAK 
v. 

RAGHU N AND AN GIR.* 

Offerings to Deity —Dispute concerning the possession of a, temple and Us offerings 
— Offerings not “ profits ” arising out of a temple— Jurisdiction of Magistrate— 
Apportionment of the offerings— Criminal Procedure Code {Act V of 1898) 
s. 11+5. 

Section 145 of the Criminal Procedure Code includes within its scope 
a dispute concerning the actual possession of a temple ond the land on 
which it stands, but not one relating to the right to, and apportion- 
ment of, the offerings given by the worshippers. 

Such offerings are not u profits ” arising out of the temple within the 
meaning of s. 145 (2). 

An order made under s. 145 declaring a party entitled to the actual 
possession of a temple and its offerings is, therefore, intra vires as to 
the temple, but not as to tfoei offerings. 

Owl ram Chosal v. Lai Bcluiri Das (1) referred to. 

The facts of the case appear to he as follows : There is 
in the city of Gaya a temple called the Pita Maheswar in 
which the principal deity is an idol of the god Shiva open to 
the public for worship. The temple was originally the private 
property of Sita Dai, who made a gift of it to Chaman Lai, 
Gayawallsi, in 1852. After the latter’s death in 1896, his grand- 
son, Kashi Lai, came into possession of his estate, and execu- 
ted several mortgages of the temple and its offerings to vari- 
ous persons down to 1907. After a previous mortgage, Kashi 
Lai conveyed his rights in the temple with the offerings to 
Raghu Nan dan Gir by a kohala, dated the 15th April 1909, 
Disputes then arose between the petitioner and Raghu Nan- 
dan regarding the possession of the temple and the manage- 
ment of its offerings, resulting in an order under s. 145 

* Criminal Revision, No. 1419 of 1910, against the order of H. B. 
Sahay, Deputy Magistrate of Gaya, dated Sept. 23, 1910. 

(1) (1910) I. L, R. 37 Gilc. 578. 
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1910 of the Criminal Procedure Code, passed on the 1st December 
££ 1909, which was set aside by the High Court on the 29th 

Pathak April 1910 - (Jn t,ie 23rd May 1910, -the petitioner made an 
v. application to the Magistrate in charge to bind down Itaghu 
Nandan Nandan under s. 107, or to take proceedings under s. 145 of 
Gir * the Code. The latter course was adopted, and a proceeding 
was instituted, on the 30th May, between the petitioner, as the 
first, and Raghu Nandan, as the second, party. The petitioner 
claimed to be in possession of the temple as the sole pujari by 
hereditary descent, and to be entitled to one-fourth of the 
offerings for his personal use, the remainder being according 
to him, entrusted to Obaman Lai, and since his death to Kashi 
Lai, for the purposes of the rag and bhog of the idol. At a later 
stage of the case the landlord of the lands in the mahalla , in 
which the temple was situated, was added as a party. The 
Magistrate found by his order, dated the 23rd September 1910, 
that the second party, as the vendee of Kashi Lai, was the 
proprietor and in actual possession of the temple and Its offer- 
ings since his purchase, and was entitled to the same until 
eviction in. clue course of law, that the first party, as pujari, 
was a servant of the proprietor of the temple, and had no 
locus standi in the proceeding, and that the third party had 
no claim whatever in the matter. 

The first party then moved the High Court and obtained 
the present Rule. 

Mr. K. V. Chau d huri< Bobu Hari Bhumn Moolrrjce and 
Balm Praha sh Chandra Sarhar, for the petitioners. 

Balm Manmatha Nath Mookerjee , for the opposite party. 

Holmwoob and Shaefttdbtn JJ. This was a Rule coning 
upon the District Magistrate of Gaya to shew cause why the 
proceedings against the petitioner under section 145 of the 
Criminal Procedure Code should not he quashed on the ground 
that they are without jurisdiction and in direct contravention 
of the ruling in Gmram Ghosal v. Lai Behari Das (1). 


(1) (1919) I. L. R. 37 Calc. 578. 
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It lias been pointed out to us by the learned vakil who 
appears to shew cause, and very properly pointed out, that, 
so far as the declaration of possession of the temple and the 
land on which it stands in favour of Raghu Nandan Gir, goes, 
that declaration has been made with full jurisdiction, and is 
not in contravention of any ruling of this Court. 

The only question which arises in this case is whether the 
declaration that Raghu Randan Gir is in possession of the 
offerings is an order made with jurisdiction or not. It is con- 
tended that the offerings made in a temple are of the same 
nature as the rents and profits arising out of lands. Now sec- 
tion 145, clause (2), says: “For the purpose of this section 
the expression ‘land or water’ includes buildings, markets, 
fisheries, crops or other produce of land, and the rents or pro- 
fits of any such property.” It appears clear to us that the 
offerings given by worshippers for the worship of any deity 
are not profits arising out of a building. If the deity be m 
a cave or under a tree, as it originally was m years gone by, 
the offerings would accrue in exactly the same manner. ie 
offerings arise out of the deity, irrespective of the huiMmg or 
the land upon which he may happen to dwell. To ho c o uei- 
wise would be to allow the Criminal Courts to interfere with 
the customary laws of this country. There are certain rues 
differing in various sects and in various districts as to the 
apportionment of the offerings between the ground landlord, 
the actual holder of the temple, the middleman, and the pujan, 
and the sums which are devoted to the up-keep of the temple. 
Xow it is quite impossible for the Criminal Courts to go m o 
these matters, and it is quite impossible to say that the w 10 
of these offerings belongs to the ground landlort , mi emam 
or to the endowment. The matter, which depends 
entirely upon custom and sometimes upon an ancien D 
or other documents, can only be adjudicated upon by a co •- 
petent Civil Court. And that was the view which appears 
have onided the Judges who decided the case o warn. 
CAosal v. Lai Behari Las (1). They say that considering 
also the scope of section 145 of the Criminal Procedure Code, 
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we think that the present dispute (which was the right to per- 
form the duties of a pujari) is certainly not one which was in- 
tended that section 147 should cover.”' 

The argument that this case was under section 147 of 
the Criminal Procedure Code, and, therefore, does not affect 
the present case which is one under section 145 />f the Crimi- 
nal Procedure Code, does not help the petitioner, because a 
case under section 147 of the Criminal Procedure Code is to 
be decided by the same procedure and on the same principles 
as a case under section 145 of the Criminal Procedure Code. 
And as the Judges say, “it may be that it is impossible to 
perform the duties of a pujari without entering upon the land 
upon which the temple is built.” 

But when it comes to the question of the offerings being 
disputed and not the house or the land, it is clear that the 
dispute is about moveable property ; and it is now settled law 
that section 145 of the Criminal Procedure Code has no con- 
cern with moveable property. 

We, therefore, consider that the order, so far as it affects 
the offerings of the temple, was made without jurisdiction, and 
that portion of the lower Court must be discharged, the Ruk 
being made absolute to that extent, and to that extent only. 
e. xi. m. Rule absolute in part . 
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appellate civil. 


Before Mr- Justice Woodroffe and Mr. Justice Carnduff. 

RAGHUNATH SINGH 


v. 


AHDIITTT SINGH.* 

] T' V Z TZnolmkZLeudcd by Act IV, B.C., of IM, «• 1» 

Il TlTand 22 el. (b)-Bcngal, North Western and A mm Civil Courts Art 
IwtfMj-S* cond Appeal , if U lies to llujh Conrluken onymal appeal 

decided by the wrong Court. 

of the original Act, with the result that r-nderri, Md jA M « “ 

- -* **»- ,«r 

the Commissioner, no second appeal from the Commissioner ... Tecmon 
lies to tlie High Court. 

Second Appeal by the defendant. 

Tliis was originally an application for partition filed in 
the Court of the Sub-Divisional Officer of Sambalpur, who was 
vested with the powers of a Deputy Commissioner under the 
Central Provinces Land-revenue Act, 1881. The co-sharer of the 
applicant opposed the application, contending, ™ter aha, tha . 
the Court had no jurisdiction to entertain the application the 
value of the subject-matter of dispute being over Rs. 1,<W0, 
and that the estate was impartible. The Court of first instance 
over-ruled the objections, and ordered partition. - “ n ^ 
applicant thereupon appealed to the Commissioner of Cuttack 
The appeal was dismissed. He then preferred this second 

appeal. . x 

•Appeal from Appellate Decree, No. 1284 of 1910 agamst the 
decree of E. V. Levinge, Commissioner of Cuttack, dated T . - > 
MO affirming the decree. of Krinaji Ananta Shirale, Sub-Dunsmual 
Officer of Sambalpur, dated Dec. 18, 1909. \ . 
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Bobu Sateesh Chandra Ghoze (Baht Anil ea dr a Nath Ray 
Chowdhury with him), for the respondent, raised a preliminary 
objection to the hearing* of the second appeal on the ground 
that no second appeal lay to the High Court. If the appeal, 
in the first instance, was preferred before the District Judge, 
as it should have been, a second appeal would have lain to 
this Court. The appellant has, however, lost his remedy by 
preferring an appeal before the Commissioner. It is true that 
s. 22, cl. (&), provides that an appeal lies to the Commissioner. 
See, however, s. 136 H (1). The latter section read with as. 
4, 7, 8 and 17, cl. (2), of the Central Provinces Civil Courts 
Act (XVI of 1885) makes it clear that the appeal would lie to 
the District Court. The ‘ ‘Commissioner’ ’ should now be 
called the “Divisional Judge . ■* Sections 3 to 10 of the 
Central Provinces Civil Courts Act (II of 1904) enumerate 
the different classes of Courts and their respective functions. 
Read section 3 of the last-mentioned Act. Also Schedule D, 
Part II, VI (6) of the Bengal and Assam Laws Act (VII of 
1905), and Calcutta Gazette, 18th October 1905, Part I, 
p. 1804. The District Judge of Cuttack is the Divisional 
Judge. A Second Appeal lies to the High Court against a 
decree or order passed by the District Judge in appeal: 
Jaffar TIussen v. Abdul Kadar (1), Lohnath Dube v. Bisseanar 
Dube (2), Seth Birdhiehand v. Kahn Bi (3). 

Mauhi Shamsul Iluda (Mr. D. N. Sarhar with him), for 
the appellant. The appeal was rightly preferred before the 
Commissioner. The Second Appeal therefore lies to the High 
Court. The law regulating the Civil Courts in Samhalpur, 
that is now in force, is Bengal Act IV of 1908. Section 21 of 
Act XII of 1887 speaks of Munsifs and Subordinate Judges 
only, and not of Commissioners or Deputy Commissioners, It 
makes no provision for appeals from decrees or orders passed 
by the Deputy Commissioner. There is no provision that 
appeal would lie to the District Judge. The Deputy Commis- 
sioner might not have jurisdiction to- decide civil matters after 

(1) (1902) 15 C. P. L. R. 81. (2) (1902) 15 C. P L. R. 153. 

(3) (1903) 17 C. P. L. R. 5. 
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the passing of Bengal Act IV of 1906, but tbe appeal 1910 
properly lay to the Commissioner. Tlie Deputy Commissioner Raghunath 
is not subordinate to the District Judge. Singh 


Abdhut 

Singh. 


Woodiioffe J. The law in force at the institution of 
these proceedings was the Central Provinces Land Revenue 
Act (XVIII of 1881) and the Bengal Civil Courts Act of 1887, 
inasmuch as Act II of 1904 was repealed by Act IV of 1906, 
so far as it referred to Sainbalpur. Xo doubt section 22 (6) of 
Act XVIII of 1881 provides that, when a decision or order is 
passed by the Deputy Commissioner, an appeal lies to the 
Commissioner. But, by an amendment introduced in that Act 
by section 136II (1), “All decrees and orders passed by the 
Deputy Commissioner . . . shall be held to be decrees 

and orders of a Court of Civil Judicature, and shall be open 
to appeal as if passed by the Court of the Deputy Commis- 
sioner, acting as a Court of Civil Judicature of first in- 
stance, under the Central Provinces Civil Courts Act of 
1885,” and to that extent that section, 136 H. (1), now qua- 
lifies section 22, clause (J), whatever may have been the case 
when that section, 136 H. (1), was first enacted. For we 
must construe the words “Central Provinces Civil Courts Act 
of 1855, ” occurring* in section 136 H. (1), as referring to the 
Bengal Civil Courts Act. If the decree or order was passed 
by the Deputy Commissioner acting as a Court of Civil J udi- 
cature, then, applying the Bengal Civil Courts Act, the appeal 
lay to the District Judge. 

In my opinion we are concerned in this case with the in- 
terpretation to be placed upon section 136 H (1). But, in any 
case, section 136 (1), which was framed at a time when the 
Commissioner was a Court of Appeal, must be read consistently 
with tlie provisions of section 136 H (1), as they have been 
affected by Act IV of 1906. The latter Act had the effect of 
repealing Act II of 1904, and of introducing tlie operation of 
the Bengal Civil Courts Act. As the appeal, therefore, lay io 
the District Judge, and, in fact, the appeal was taken to the 
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Commissioner, there is, in my opinion, no second appeal from 
the Commissioner's decision to ns. 

The appeal -must accordingly be dismissed, with costs. 

The Rule nisi, which was one for stay of execution of 
the decree pending the hearing of the appeal, has come to an 
end with the hearing and dismissal of the appeal, and is dis- 
charged, with, costs. 


■Cabndotf J. I am of the same opinion. It seems to me 
to be clear that, under section 136 H. of the Central Provinces 
Land-revenue Act, 1881 (India Act XVIII of 1881, as amend- 
ed expressly by India Act XVI of 1889 and impliedly by 
Bengal Act IV of 1906), the appeal in this case lay to the 
District Judge, and was wrongly preferred before the Com- 
missioner, by whom it was dismissed. That being so, the ap- 
pellant has lost his remedy, and this second appeal must be 
dismissed. 

Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Mooherjee and Mr, Justice Ten non. 


1911 
Jan . IS 


KITMUD NATH ROY CHOWDHTJRY 
v. 

JOTINDRA NATII CHOWDHIJRY * 


■Substituted 'Service— Cml Procedure Code {Act l 7 of 1908), o. IX, r. iH ; o. r. 17 
—Ex parte decree ~ Original Court, jurisdiction of , to set aside an ex parte 
decree, while an appeal is pending ~ u Reside" meaning of -Limitation Acts 
(XV of 1877), Sch. II, Art. m and Act IX of IMS, Sell. I, Art. 6J+- 
Knoicledge of the decree. 


The term “ residence ’ 5 is not identical with “ ownership.” In 
o. V, rules 9 and 17 of the Code of Civil Procedure. 1908, it means the 
place where a person eats, drinks and sleeps, or where his family or 
servants eat, drink and sleep. 

Under o. V, rule 17, a substituted service can be justified only 
when it is shown that proper efforts were made to find the defendant. 

* Appeal from Original Order, No. 186 of 1910, against the order 
of Bhagabati Charan Kundu, Subordinate Judge of 24-Perganahs, dated 
April 20, 1910. 
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Where a defendant was not found in liis ancestral family house, 1910 
and there was no one present upon whom a summons could be served, 

(in fact he was working in a different district and living there for Natii^Roy 
some years), a substituted service by affixing a copy of the summons Chowdhury 
at the outer door of the family house was not justified under the law. ^ tijdha 

An Original Court can entertain an application to set aside an ex Nath 
parte decree though an appeal by the contesting defendants is pending Chowdhury. 
in the Appellate Court, 

Karat Chandra Dhal v. Vamodar Manna (1) followed. 

The period of limitation under Art. 164 of Sch. I of the Limitation 
Act (IX of 1908) runs from the date when tlie defendant has knowledge 
of the particular decree which is sought to be set aside. 

Appeal by tlie petitioner, Kuinud Nath Roy Chowdhury. 

On the 27th September, 1907, the opposite party brought 
a suit upon a mortgage bond against the mortgagors, one 
Bhabanath Roy Chowdhury and his four brothers. Three of 
the brothers entered appearance and contested Ihe suit. On 
the 24th July, 1908, a mortgage decree upon contest was 
passed against the defendants, who entered appearance, and 
an ex parte decree against the other two defendants. On 
the 17th of April, 1909, the defendant Ajit Nath Roy Chow- 
dhury made ail application to set. aside the ex parte decree 
passed against him, and on the 26th June, 1909, a similar 
application was made by Kuinud Nath Roy Chowdhury. 

Ajit Nath stated that he did not know anything about the 
suit and the decree, that only two days ago he was informed 
of it by his hqrpardaz ; and Kumud Nath’s allegation was 
that on the 1st of June, 1909, there was a proposal of an 
amicable settlement of the decree, and he was required to 
send a vakalatnamah from Berhampore, where he had been 
residing, for the last ten years, and thus came to know of the 
decree. 

It appeared that summonses were served at Taki in the 
Basirhat Sub-division, in the paternal house of the defendants, 
at the time when defedants were not residing there, and their 
agents were also not found there. The copies of the sum- 
monses were therefore affixed at the outer door of the ancestral 
dwelling-house. 


(1) (1908) 12 0. W. N. 885. 
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The learned Subordinate Judge dismissed both the appli- 
cations holding that they were barred by limitation, although 
he held that summonses were not duly served upon the defend- 
ants. 

Against this decision one of the defendants, Kumud Nath 
Hoy Chowdhury, appealed to the High Court. 


Balm Surat Chandra G hose (with him Babu Lai it Mohan 
M ukherjec) , for the appellant. The learned Subordinate 
Judge having found that no summons was duly served upon 
the defendant, ought to have set aside the ex parte decree 
against him. He was wrong in holding that the application 
was barred by limitation. The appellant was serving at 
Murshidabad for about ten years, and there he was residing. 
The learned Judge upon the evidence ought not to have held 
that the appellant had knowledge of the decree before one 
month of the date of the application of setting aside the 
decree. Article 1G4 of Schedule II of the Limitation Act 
(XV of 1877) applies to the case. And the right to make 
such application was not affected by the Limitation Act of 
1908. 

Bobu Sarat Chandra Roy Chowdhury (with him Baba 
Lalit Mohan Bauer ji ), for the respondent. The Court be- 
low was right in holding that the application was barred by 
limitation. The five brothers being joint, and decree having 
been passed against three of them upon contest? it must be 
presumed that the other two brothers against whom the de- 
cree was passed ex parte were aware of the decree. The appli- 
cation was made under order IX, rule 13, of the new Code of 
Civil Procedure after the new Limitation Act of 1908 came 
into force, and therefore Article 164 of Schedule I of the Limi- 
tation Act would apply to the case. The application of the 
petitioner must fail, unless he could prove satisfactorily that 
he came to know of the suit and the decree within one month 
of the date of the application. He failed to do so. The 
contesting defendants having filed an appeal against the de- 
cree to the High Court, the original Court had no jurisdic- 
tion to set aside the ex parte decree : see order XLI, rule 4, and 


* 

* 
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the cases of Dhonai Sanlar v. Tarak Nath Chowdlmry (1) 1910 

unci Sankara Bhutta v. Subrat/a Bhatta (2). The service of Kumxjd 
summons in the family dwelling-house of the petitioner where Chowdhuby 
they had their servants was proper service. »• 

J JOTINDRA 

Cur. adv. vult. Nath 

Chowdhury. 

Mookkkjee and Teunon JJ. This appeal is directed 
against an order of refusal of the Court below to set aside 
an ex parte decree. On the 27th September, 1907, the pre- 
sent respondent, who had taken an assignment of a mort- 
gagee bond, commenced an action to enforce the security 
against the mortgagors, who formed a family of five bro- 
thers. Of these, the first three entered appearance in the 
suit and disputed the claim of the plaintiff. There was no 
appearance on behalf of the other two defendants. On the 
24th July, .1908, a decree upon contest was made against the 
first three defendants, and an ex parte decree against the other 
two defendants. On the 26th June, 1909, two applications 
were made, one by each of these defendants to set aside the ex 
parte decree. On the 20th April, 1910, the Subordinate Judge 
dismissed both the applications. He held that the sum- 
mons was not duly served, but that as the applicants knew 
about the suit, when it was actively defended by their eldest 
brother, the applications were barred by limitation. One of 
the brothers alone, by mune Kumud Nath Roy Olowdhury, 
has preferred this appeal, and on Ms behalf the decision of 
the Subordinate Judge has been assailed on two grounds, 
namely, first, that the period of limitation applicable to the 
case is that provided by article 164 of the Limitation Act of ■ 

1887, which was in force when the ex parte decree was made, 
and that as no steps have yet been taken to execute any pro- 
cess for enforcement of the judgment, • no question of limita- 
tion arises; and, secondly, that even if article 164 of the 
Limitation Act of 1908, which came into force after the 
ex parte decree had been made, and before the application to 
set it aside had been presented, be held to be applicable, there 


(1) (1910) 12 c. L. J. 53. 


(2) (1907) L L. It. 30 Mad. 535. 
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is no evidence to show that the petitioner had knowledge of the 
ex parte decree more than thirty days before the application 
was made. These points have been strenuously contested on 
behalf of the respondent decree-holder, and it has further 
been urged on his behalf, first, that the summons was duly 
served upon the petitioner, and, secondly, that as an appeal 
had been presented by the contesting defendants against the 
decree, the Subordinate Judge had no jurisdiction thereafter * 
to entertain any application to set aside that decree at the 
instance of even the defendant against whom it had been made 
ex parte . The questions, therefore, which emerge for consi- 
deration from the arguments addressed to us on both sides, are, 
first, was summons duly served upon the appellant, the peti- 
tioner in the Court below? Secondly, had the Court below 
jurisdiction to entertain tbe application at the instance of the 
appellant after an appeal had been preferred against the 
decree "by the contesting defendants? And, thirdly, was the 
application barred by limitation? 


In so far as the first of these grounds is concerned, under 
rule 13 of order IX of the Civil Procedure Code of 1908, the 
burden is upon the petitioner to satisfy the Court that the 
summons was not duly served upon him. Now rule 9 of order 
V provides, that where the defendant resides within the juris- 
diction of the Court in which the suit is instituted, or has an 
agent resident within that jurisdiction, who is empowered to 
accept service of the summons, the summons shall be deli- 
vered to the proper officer to be served by him. Rule 12 next 
provides that, wherever it is practicable, service shall be made 
on the defendant in person, unless he has an agent empowered 
to accept service, in which case service on such agent shall be 
sufficient. Rule 17 provides the procedure to be followed when 
the defendant refuses to accept service or cannot be found, 
and lays down that when tbe serving officer cannot find the 
defendant, he shall affix a copy of the summons on the outer 
door or some other conspicuous part of the house in which the 
defendant ordinarily resides or carries on business or person- 
ally works for gain. Now, in tbe case before us, the sum- 
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mo us was taken lor service to the ancestral family house of 1910 
the defendant in Taki. within the jurisdiction of the Court of Kumtjd 
the Subordinate, Judge of the 24-Perganas. The defendant Chotohuiiy 
was not found in the house; there was no one present upon j 0 tindb\ 
whom the notice could be served, nor had the defendant any Nath 

, , , , • . . , , ' CnoWDHTJRYv 

agent empowered to accept service.. As a matter of fact, the 
defendant is an overseer under the Maharaja of Cossimbazar, 
and since 1897, has lived at Murshidabd. He asserts — and 
there is no reason to distrust his testimony — that he has not 
been at Taki for five or six years. Under these circumstances, 
the summons was affixed to the outer door of the house at 
Taki, because, as the serving officer stated in his return, he 
found that all the rooms were locked up, and no one lived in 
the house at the time. The learned vakil for the respondent 
has contended that the summons was duly served under the 
provisions of the law, because as the house was owned by the 
defendant, lie must be taken to have resided there; in other 
words, it has been argued that for the purposes of the service 
of summons, residence is identical with ownership. This 
position is manifestly untenable. The term “resides” is not 
defined in the Code, but in the Oxford Dictionary (vol. VIII, 
page 517), it is stated to mean “dwelling permanently or for 
a considerable time, to have one’s settled or usual abode, to 
live in or at a particular place.” Substantially the same defi- 
nition was given by Mr. Justice Bayley in I?, v. North Curry 
(1) when he observed as follows : — “ What is the . meaning of 
the word resides? I take it that, that word, where there is 
nothing to show that it is used in a more extensive sense, 
denotes the place where an individual eats, drinks and sleeps, 
or where his family or servants eat, drink and sleep.” To the 
same effect is the cVbservation of Mr. Justice Blackburn in In 
it Oldham (2) “ A man’s residence is where lie habitually 
sleeps.” The argument, however, that residence is converti- 
ble and identical with ownership, has sometimes been ad- 
vanced, and it was expressly negatived by Gibson J., in R. v. 


(1) (IH25) I B. «V V. \m: 
107 K. K. i:Ji:i. 


(2) (1870) 1 Om. & Ha. 158. 
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>. It was ruled in this ease that the residence 
Kumud of a man is primarily the dwelling and home where he is sup- 
Oiiowdhury P ose( l usually to live and sleep ; it may also include a man s 
j v - business abode, the place where he is to be found daily, but 
Nath * it was added that it would be a manifest abuse of* language, 
Chowdhtjby. w -^ ollt waiTan t in any dictionary, law or usage, to describe 
a permanent absentee as resident in a place merely by virtue 
of ownership. This view was affirmed by Holmes L. J. in 
It. v. Tyrone (2). In the case before us, it is impossible, in 
our opinion, seriously to maintain the view that the defendant 
resided in his paternal house at Taki within the meaning of 
rules 9 and 17 of order V of the Code, although as a matter of 
fact, he lived permanently at Murshidabad where he was em- 
ployed in the service of the Maharaja. We may further ob- 
serve that the service in this ease was made i Ao n t raven < ion 
of rule 17, inasmuch as the copy of the summons was affixed 
on the outer door of the house before all due and reasonable 
deligence had been exercised to find out the defendant. In 
this respect, the new Code has altered the law, in that sub- 
stituted service can be justified under the present rule only 
when it is shewn that proper efforts were made to find the 
defendant. It is fairly clear that the plaintiff knew that the 
defendant did not ordinarily reside in the ancestral house at 
Taki, and yet insisted upon the service of the summons at 
that place. We must, therefore, overrule the coutentioif of 
the respondent and affirm the view taken by the Subordinate 
Judge, that the summons in tin's case was not duly served. 
It follows, consequently, that under order IX, rule 13, the peti- 
tioner is entitled to invite the Court to set aside the ex parti 
decree as against him. 

In so far as the second point is concerned, it has been 
argued by the learned vakil for the ..'respondent- that the 
Subordinate Judge had no jurisdiction to entertain the appli- 
cation to set aside the ex parte decree, because the contesting 
defendants had preferred an appeal to this Court against the 
decree. In support of this view, he has placed reliance upon 

(2) (1901) 2 1. R, 497, 510. 



1910 Fermanagh 


(1) (1897) 2 I. R. 559. 564. 
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the eases of Dhonai Sardar v. Tar ah Nath Chowdhury (1) and 
Sankara Bhatta v. Subray a Bhatta (2). In answer to tills 
argument, it has been contended on behalf of the appellant 
that the eases mentioned are distinguishable, inasmuch as the 
application to set aside the ex parte decree in these cases, was 
made to the Original Court after the decree had been affirmed 
on appeal, and that the case now before us is completely 
covered by the decision in Sami. Chandra Dhal v. Damodar 
J I anna (3) which was affirmed on appeal under section 15 of 


1910 

KtJMUD 

Nath Eoy 
CHOWDH tJRY 

V. 

JoTINDRA 

Nath 

Chowdhuey. 


the Letters Patent Damodar Manna v. Sarat Chandra Dhal 


(4). In our opinion, the objection by the respondent must be 
overruled. It is worthy of note, that this point was not 
urged in the Court below, and there is no legal evidence on the 
present record to show that an appeal against the decree has 
been preferred to this Court by the contesting defendants. 
We do not desire, however, to rest our decision upon what 
may be deemed a technical ground. We shall assume that 
the appeal was lodged in this Court on the 15th April, 1909, 
and though presented out of time, was directed to be register- 
ed, on the 7th May, 1909. That appeal, however, is still 
pending in this Court, and the decree of the Original Court 
is still in full force and operation; it has not been superseded 
by any decree 4 on appeal or merged therein. Under these cir- 
cumstances, it is difficult to appreciate how on principle the 
view can be maintained, that the jurisdiction of the Original 
Court to entertain an application to set aside the decree, in 
so far us it is e,r parte lias been taken away. It has been 
broadly contended, however, by the learned vakil for the 
respondent , upon the authority of expressions to be found in 
the judgments in Dhanai Sardar y. Taralc Nath Chowdhury 
(1), Ramanadhan CheMi v, Narayanan Chetty (5) and Sankara 
Bhatta v. Sahraya Bhatta (2) that the immediate effect of the 
presentation of an appeal to a Superior Court against the de- 
cree of a Subordinate Court, is to destroy the jurisdiction of 


(1) (1910) 12 a L. J. 5.1. ■ (3) (1908) 12 C. W. N. 885. 

(2) (1907) I. L. E. 30 Mad. 535. (4) (1909) 13 C. W. N, 846. 

(5) HOOi) I. L, &. 27 Mad. 602. 
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the latter Court to deal with the judgment in controversy in 
any way. We are not prepared to accept this proposition as 
well founded on principle, and it is, as a matter of fact, 
opposed to the decision of the House of Lords in Melluli y. 
Richardson (1) in which it was ruled, that where the Court 
would otherwise have the authority to amend the judgment, it 
may be done after an appeal lias been taken. This view is 
entirely inconsistent with the theory that the mere presenta- 
tion of an appeal puts it heyond the power of the Original 
Court to deal in any manner with the judgment under appeal. 
The position is obviously different after the adjudication of 
the appeal, when the original judgment has been superseded 
by the judgment of the Court of Appeal: Brij Narain v. 
Tejhal (2). The view we take has been adopted also in a 
long series of decisions in the American Courts, amongst which 
reference may be made to Exp. Henderson (3) and Terns Rail- 
way Company v. Waller (4). We must, therefore, adhere to 
the principle which underlies the decision of this Court in 
Damodar Manna v. Stir at Chandra Dhal (5) and overrule the 
contention of the respondent, that the Original Court could 
not entertain the application to set aside the ex parte decree 
presented by the appellant, merely because the contesting de- 
fendants had preferred an appeal to this Court. 

In so far as the third point is concerned, it has been 
argued by the learned vakil for the appellant) that as soon as 
the ex parte decree was made against him, a right accrued 
to Mm to have it set aside within the period prescribed 
by the Limitation Act of 1877, and that such right was not 
affected by the Limitation Act of 1908. It has been argued, 
on the other hand, that the application to set aside the ex parte 
decree, presented as it was after the Limitation Act of 1908 
had come into operation, attracted the operation of the provi- 
sion of the new Act, and in support of this view, reliance has 
been placed upon the case of Basiruddin Man dal v. Somalia 

(3) (1887) -l Southern 281. 

(4) (1905) 87 S. W. 194. 

(5) (1909) 13 C. W, N. 846, 


(1) (1832) 1 Cl. & Fin. 224; 

36 B. B. 111. 

(2) (1910) I. L. B. 32 All. 295; 

L. R. 37 I. A. 70. 
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Man da l (1). This latter decision, however, furnishes no 1910 
authority in support of the contention of the respondeat, and t Kumud 
it may he observed that the head note to the report is entirely ChotohuJy 
misleading. An examination of the judgment shews that the j 0T x NDRA 
question of the applicability of the Act of 1908, was not tie- Nath^ 
cided. In the ease before us also, the point need not be H0Wi)HUKY ‘ 
decided, because we have arrived at the conclusion, that whe- 
ther the provisions of the Act of 1877 or of 1908 be held appli- 
cable, the application is not barred hy limitation. The peti- 
tioner asserts that he first became aware of the ex parte decree 
on the 1st June, 1909, and made the application to set it 
aside on the 20th June following. The learned Subordinate 
Judge, however, lias held, that as his brothers had knowledge 
of the ex parte decree, the. inference may reasonably be drawn 
that he had a similar knowledge of it. We are unable to 
accept this conclusion as based on a correct appreciation of the 
evidence. As pointed out by Mr. Justice Davar in Pundlieh 
v, Vamnt Ran (2), the term ; “knowledge** in Article 164 of 
the Limitation Act of 1908, means a certain and clear percep- 
tion of a fact, the fact being the decree in the suit; the expres- 
sion “knowledge of the decree” means knowledge not of n 
decree but of the particular decree which is sought to he set 
aside. Now, in the case before us, there is no direct evidence 
on ihe record that the petitioner had knowledge of the decree 
before the 1st June, 1909. The circumstances, upon which 
reliance has been placed in support of the contrary view, are 
entirely inconclusive. As the petitioner asserts, the feelings 
between the brothers have not been of the very best and the 
eldest brother is said to have wasted their properties. The 
petitioner lives away from his brothers, and there is no tan- 
gible evidence to show that the latter communicated the fact 
of ihe decree to him. If has further been contended that as 
five thousand rupees was paid in partial satisfaction of the 
judgment-debt for which the brothers are jointly liable, the 
petitioner must have been aware of the decree, but the latter 
maintains that lie has not paid any share of this sum. It 
further appears that the compromise attempted with the 
(1) (1010) P> c. W. X. 1 02. ( 2 ) (1900) 1.1 Bom , L. R. 1296. ' 
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decree-holder fell through and there is nothing to shew that 
the petitioner was aware of the details of the proposed settle- 
ment. It has finally been suggested that as notices were 
issued on the occasion when the decree was made absolute the 
petitioner must at that time have been apprised of the ex parte 
decree. It transpires, however, that the notice addressed to 
the petitioner was served in the ancestral house. Upon an 
examination, then, of all the circumstances of the case and of 
the evidence on the record as it stands, we find it impossible 
to maintain tbe view of the Subordinate Judge that the appli- 
cation is barred by limitation. 

The result, therefore, is that this appeal must be allowed, 
the order of the Subordinate Judge reversed, and the ex parte 
decree set aside as against the appellant. The appellant is en- 
titled to his costs both here and in the Court below, as on the 
face of the proceedings it is manifest that the plaintiff pro- 
ceeded with the trial of the suit with full knowledge that the 
summons addressed to the defendant had not been duly served. 

The question next arises, what is the effect of this order 
upon the decree so far as the other defendants are concerned. 
The proviso to rule 13 of order IX lays down that where the 
decree is of such a nature that it cannot be set aside as against 
the defendant only against whom it has been made ex parte , 
it may be set aside as against all or any of the other defend- 
ants also. We are unable, however, to deal with this matter 
at the present stage, because the other defendants have not 
been made parties to this proceeding. But it is desirable 
that the question should be decided before the suit is re-heard 
as against the appellant, because if the point is left open for 
controversy, it may obviously lead to grave complications. 
We, therefore, direct that a notice be issued upon the other 
defendants-mortgagors so as to enable them to state their 
objections, if any, to an order in terms of the proviso to rule 
13. of order IX. As soon as they have been afforded an oppor- 
tunity to be heard in this matter, we shall make a supplemen- 
tary order in that behalf. 

[The entire decree was subsequently set aside. — Ed.] 
s. c. G. Appeal allowed . 
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ORIGINAL CIVIL. 

Before Mr. Justice Stephen. 

JUMNA DASS 
v. 

HARCHARAN DASS.* 

Injunction— Jurisdiction— Restraint of proceedings in Subordinate Court , outside 
the jurisdiction of High Court— Injunction in personam. 

The High Court can restrain proceedings in a Court outside its 
jurisdiction only if the party sought to be restrained is within its 
jurisdiction, and it is not sufficient that the party should have property 
within the jurisdiction. 

# Vulcan Iron Works v. Bishurribhur Prosad (1) followed. 

The Carron Iron Co. v. Maclaren (2) referred to. 

Mungle Chand v. Gopal Bam (3) not followed. 

This was a rule obtained by the plaintiffs calling upon the 
defendant to shew cause why an injunction should not be grant- 
ed against him restraining him, pending the hearing of this 
suit, from further proceeding with a suit instituted by him 
against the plaintiffs in the Munsif’s Court at Ludhiana. 

The plaintiffs, who carried on business in Calcutta acted 
as the commission agents of the defendants who resided and 
carried on business at Ludhiana in the Punjab. It was 
alleged by the plaintiffs that at the defendant’s request they 
purchased for him 100 tons of wheat for delivery in May 
and July 1910, payment to be made in Calcutta. A deposit 
of Rs. 600 was made by the defendant; the plaintiffs alleged 
the said deposit was made against the purchase. 

The defendant failed to take delivery; and the plaintiffs 
after due notice resold the goods on the 14th November, 1910, 
and instituted this suit in December 1910, for the sum of Rs. 
1 , 790 , the loss suffered on resale, after crediting the defendant 
with the sum of Rs. 600 received as deposit. It appears that 

* Motion in Original Civil Suit No. 1134 of 1910. 

(1) (1908) I. L. R. 36 Calc. 233. (2) (1855) 5 H. L, C. 416. 
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1911 oil the 15th November, 1910, the defendant had filed a suit at 
Jumna Dabs Ludhiana for the recovery of the sum of Bs. GOO with interest, 
March Aran the suit was fixed for hearing on the 16th December, 1910. 

Bass. The plaintiffs applied for a rule for a stay of proceedings, 

alleging that the deposit had been made as part of the trans- 
actions in suit, and that the defendant’s suit had been insti- 
tuted for the purpose of harassment. The rule was granted 
on the 9th December, 1910. It was contended by the defen- 
dant in reply that his claim was in no way connected with the 
transactions in suit, and that this Court had no jurisdiction to 
entertain the application or stay proceedings in the Ludhiana 
Court, inasmuch as he was neither resident nor carrying on 
business within the limits of the jurisdiction of the High 
Court at Calcutta. * 

Mr . B. C. Mitter, shewing cause on behalf of the defend- 
ant, contended that this Court had no jurisdiction to stay 
defendant’s suit in the Court at Ludhiana inasmuch as the 
defendant was outside the jurisdiction : Vulcan Iron W orh 
v. Bishumbhur Prasad (1). 

Mr . Sinha (with him Mr. Sircar), in support of the rule. 
Vulcan Iron Works v. Bishumbhur Prosad (1) was wrongly 
decided on a misconception of The Carron Iron Co. v. Maclaren 
(2). As admittedly there is the deposit of Bs. 600 belonging 
to the defendant, within the jurisdiction of this Court, an 
injunction can issue restraining the defendant from proceed- 
ing with his suit in the Ludhiana Court: Mungle Chand v. 
Go pal Ram (3). 

Cur. adv. vult . 

Stephen J. The petitioner in this matter is a commis- 
sion agent who bought certain goods on behalf of the de- 
fendant. His case is that the defendant refused to reimburse 
him for the expenses lie had incurred and that events occurred 
which justified him in reselling the goods on behalf of the 

(D (1908) I. L. E. 36 Calc. 233. (2) (1,855) 5 H. L. G. 416. 

<3) (1906) I. L. R, 34 Calc. 101. 
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defendant at a less price tlian he had paid for them. Before 
the re-sale the defendant paid him Rs. 600 as a deposit in Jumna Dass 
respect of the expenses he had incurred on behalf of the de- Harcharan 
fondant. He now sues the defendant for the loss incurred on 
the re-sale of the goods allowing for the Rs. 600 he has re- 
ceived. The defendant brought a suit at Ludhiana for a 
return of Rs. 600 before the institution of the present suit. 

The plaintiff has obtained a rule, on the defendant calling on 
him to show cause why he should not be restrained from pro- 
ceeding with his suit in Ludhiana, and the two suits are so far 
concerned with the same subject matter, that were the 
Ludhiana suit brought in a Court subordinate to this Court, it 
would certainly be stayed. The defendant, however, shows 
cause by contending that this Court has no jurisdiction to 
issue an injunction on him, as he is not resident in Bengal. 

To this the plaintiff replies that the defendant has property 
within the jurisdiction, namely, the Rs. 600 deposit and that 
this gives this Court jurisdiction over him. I caftnot, how- 
ever, consider that this argument is well founded in point of 
law. In Vulcan Iron Works v. Bishwnbhur Prosad (1), 

Fletcher J. after referring to The Carron Iron Co. v. Maclaren 
(2), comes to the conclusion that a Court of Equity can only 
restrain a person from proceeding with a suit in a Foreign 
Court, if he is within the jurisdiction of the Court. It has 
been sought to show that this conclusion was not properly 
deduced from the authority referred to on the ground that 
that case was decided on the merits of the case, and that if 
the Court that is asked to issue an injunction can make any 
order that would affect the person whom it is sought to en- 
join, if, as is said, the Court can reach him by attaching 
or sequestering his property, it has jurisdiction to issue an 
injunction. I do not consider that this is so. The Court in 
the Carron Iron Co. v. Maclaren (2), proceeded not on the 
particular merits of the case but on the general rule that a 
person living entirely under a foreign jurisdiction must be 
left to obtain such relief as his own Courts may afford, and 
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1911 that being so, the case is an authority for the proposition put 
Jumna Bass forward by Fletcher J. Lord Brougham’s judgment seems to 
Haeoharan me quite inconsistent with any other view. I agree with 
Dass. Fletcher J. in the view he takes of the decision of this Court 
in Mungle Chanel, v. Gopal Ram (1). 

The petition therefore fail's on a point of law and I need 
not determine the question whether the defendant has any 
property within the jurisdiction, as the question does not 
arise. But I may say that the term property would have to 
be extended to very wide limits to embrace the Rs. 600 that 
the plaintiff has received and has applied to his own purposes. 

The rule is therefore discharged with costs. 

Rule discharged . 

Attorney for the plaintiffs: C. C. Bose. 

Attorneys for the defendant: Manuel # Agamalla. 

j. c. 

(1) (1906) I. L. R. 34 Calc. 101. 


APPELLATE CRIMINAL. 


1911 
Feb. 7. 


Before Mr. Justice. Holm wood and Mr. Justice SharfmhJin. 

BHONA 

v. 

EMPEROR.* 



Previous Convictions , evidence of — Belonging to a Gang of Thieves - Habit : — Evidence 
of habit— Admissibility of evidence of 'previous convictions of offences against 
property and of bad livelihood— Penal Code {Act XLY of I860) s. f01. 

Where the other evidence in a case under s. 401 of the Penal Code 
establishes association for the purpose of habitually committing theft, 
evidence of previous convictions of offences against property and of 
bad livelihood is admissible to prove habit; and for this purpose con- 
victions of bad livelihood are more cogent than those of isolated 
thefts. 

* Application for admission of Appeal, No. 5 of 19H, against the 
order of W. 8. Coutts, Additional Sessions Judge of Bacca, dated Dec. 
9,1910. 
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, Empress v. Naba Kumar Fatnaih (1), MeKer Ali Sarkar v. Em- 
peror (Cr. App. 742 of 1900 decided 20th March, 1901, by Prinsep and 
Hill JJ.) (2), Madhu Dhari v. Emperor (Cr. App. 582 of 1905, decided 
26th July, 1905, by Rampini and Hooker jee. JJ.) (3), Khanta Karwal 
v. Emperor (Or. App. 78 of 1909, decided 28th January, 1909, by Holm- 
wood and Ryves JJ.) (4), Gobardhan v. Emperor (Cr. App. 958 of 
1910, decide, 21st November, 1910, by Holmwood and Fletcher JJ.) 
(5) referred to. 

Manlmra Pad v. Queen-Empress (6) doubted and explained. 

The appellants were tried before tbe Additional Sessions 
Judge of Dacca and a jury on a charge under s. 401 of the 
Penal Code, and convicted and sentenced thereunder, on the 
10th December, 1910, to various terms of imprisonment. 
They filed an appeal from jail which was referred by the 
Judges hearing the undefended cases in Chambers to the 
Criminal Bench composed of Holmwood and Sharfuddin JJ. 

It appeared from the first information filed in the case, 
on 1st March, 1910, that in 1890 the existence of a gang was, 
from the frequent occurrence of thefts in s veral villages, sus- 
pected and some ineffectual steps taken in the matter. In 
1904 a gang case was contemplated but dropped. In Sep- 
tember, 1909, the investigation was taken up again and one 
Fazul Sheik and two others were arrested. The former con- 
fessed to a Magistrate that in company with several of the 
present appellants and others he had been for the last 19 or 20 
years concerned in 25 thefts and burglaries. Further police in- 
quiries followed and in the course of them additional infor- 
mation was obtained, and the present appellants were sent up 
for trial, Fazul being made an approver. The evidence for the 
prosecution consisted (i) of the testimony of the approver, who 
deposed to the existence of a gang formed for the purpose of 
committing thefts, the actual participation of several of 
the accused in specific instances, and meetings convened to 
arrange about the commission of thefts at which some of the 
accused were present; (ii) evidence of association generally or 
at specific times and in particular circumstances, in the houses 


(1) (1897) 1 C. W. N. 146. 

(2) Unreported. 

(3) Unreported, 


(4) Unreported. 

(5) Unreported. 

(6) (1899) I. L. R. 27 Calc. 189. 
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of sortie of the accused, at hats, on the road, and in boats, from 
batches of two to ten or twelve, the same persons not being 
found together on each occasion; and (Hi) evidence of previous 
convictions of theft and receiving stolen property, or of being 
bound down under ss. 109 and 110 of the Criminal Procedure 
Code during the period of the existence of the gang. 

The Deputy Legal Remembrancer (Mr. Orr), for the Crown. 

No one for the appellants. 

Holmwooi) and Shaufudbin JJ. This is a jail appeal in 
a gang case, under section 401 of the Indian Penal Code* which 
before admission was sent to us by one of the Benches consti- 
tuted to try undefended appeals in Chambers for argument on 
the. point whether, having regard to the decision in the case 
of Manhira Pasi v. Queen Empress (1), evidence of previous 
convictions for offences against property and for had livelihood 
are admissible in gang cases. We have heard the learned 
Depnty Legal Remembrancer for the Crown and have consi- 
dered the reported and unreported cases. It was held by 
Prinsep and Hill JJ., in the case above cited that the charac- 
ter of the accused was not a fact in issue in the offence of be- 
longing to a gang of persons associated for the purpose of 
habitually committing theft, and that, therefore, evidence of 
bad character or reputation of the accused is inadmissible for 
the purpose of proving the commission of that offence. The 
judgment is a doubtful one inasmuch as the case of Em- 
press v. Naha Kumar Patnaih (2), where it was held that pre- 
vious convictions for dacoity are relevant on a charge under 
section 400 of the Indian Penal Code, provided they are prior 
to the inception of the charge of belonging to a gang, is cited 
with approval. 

Further, the decision went on the ultimate ground that 
even if convictions for theft and bad livelihood were admissible 
they were not sufficient in themselves for a conviction. 4 ‘ Such 
evidence/’ the Judges observe, rather curiously we venture 

(1) (1899) T. L. E 27 Calc. 139. (2) (1897) 1 C. W. N. 116. 
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to suggest, considering the statement set out in the judgment 
of what the evidence showed, “had in the case before them, 
formed the main, if not the only, ground on which the appel- 
lants had been convicted/’ 

Eut in cases where the other evidence has established as- 
sociation for purposes of habitually committing theft, evidence 
of previous convictions, whether for offences against property 
or for bad livelihood, has, we find, always been admitted, not 
as evidence of character, but as evidence of habit: and it 
would seem that of such evidence convictions for had liveli- 
hood would he more cogent than those for isolated thefts. 

Such evidence must of course be weighed, xl single in- 
stance of theft, for instance, would count for little or nothing. 
There must be at least tw r o or more cases against the same 
individual to show habit, but that the evidence of such con- 
victions is inadmissible is clearly against the weight of autho- 
rity in this court. We have already cited the case of Empress 
v. Naha Kumar Patnaik (1). We may proceed to. cite four 
unreported cases that have been laid before us affirming the 
admissibility of such evidence. The first is a judgment of 
the same two learned Judges, Prinsep and Hill JJ., in MeJier 
AU Sarkar v. Emperor (2) (Or. App. 742 of 1900, decided 20th 
Mar. 1901). There the Judges say: “It is also shown that 
several of the prisoners have been convicted of dacoity or other 
offences against property, and that some have been required 
to give security for good behaviour. These convictions and 
orders are of course evidence only against the particular per- 
sons concerned.” 

Clearly then the decision in Mankura Pasi v. Queen- 
Empress (3), cannot have been intended by the learned Judges 
to exclude such evidence in gang cases, hut only in the case 
then before them, where they appear to have been under the 
impression that there w r as no other evidence. Then we have 
the case of Maclhu Dhari v. Emperor (4) (Cr. App. 582 of 1905 

(1) (1897) 1 C. W. N. 146. (3) (1899) I. L. E. 27 Calc. 139. 

(2) TJnr ©ported. (4) Uinreported. 
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1911 dated 26th July 1905, under section 401 decided by liampini 
Bhona and Mocker jee JJ.) where it is said 6 ‘the accused are clearly all 
Emperor habitual thieves. They have been repeatedly convicted of 
theft or have been called on to give security for their good 
behaviour, and many of them have been tried jointly in these 
cases.’ 5 , 

In two appeals from the same District, Khanta Karwal v. 
Emperor (1) (Cr. App. 78 of 1909 decided on 28 Jan. 1909, by 
Holmwood and Ryves JJ.) and Golardhan v. Emperor (2) 
(Cr. App. 958 of 1910 decided on 21st Nov. 1810, by Holmwood 
and Fletcher JJ.), the learned Sessions Judge, in charging the 
jury, cited these two cases at length and told the jury that on 
this authority the previous convictions were admissible. One 
of us was a party to each of the orders passed on these appeals, 
which were summarily dismissed after consideration of the 
point of law raised, the first by Holmwood and Eyves JJ., the 
second by Holmwood and Fletcher JJ. 

We do not, therefore, think it necessary to admit these 
appeals on the point of law referred to us, as the admissibility 
of these convictions seems to be well established and the rules 
as to their weight and value have been clearly laid down. On 
the merits the findings of the Jury appear to be based on over- 
whelming evidence apart from the previous convictions. The 
appeals are, therefore, summarily dismissed. 

E. H. M. 

(1) Unreported. 


(2) Unreported. 
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CRIMINAL REVISION. 


Before Mr. Justice Holmwood and Mr. Justice Sharfuddin. 

RAMNATH PANDIT 

v. 

EMPEROR.* 

Embankment— Bengal Embankment Act {II of 1882) s. 76 (a) '(b)— “ Addition to 
existing embankment meaning of — Increasing height of embankment— 
Essentials of offence under s. 76 {b). 

The words “existing embankment’’ in s. 76 (b) of Beng. Act II of 
1882 mean an embankment existing at the time the addition is made, 
Ajodhya Nath Koila v. Bag Krishto Bhar (1) followed. 

Gorerdhan Sink a v. Queen-Empress (2) explained as overruled. 

The only offence constituted by cl. (b), as distinguished from cl. (a) 
of s. 76, is the omission to obtain the sanction of the Collector to the 
addition to an existing embankment within a prohibited area, irrespec- 
tive of the question whether such act is likely to interfere with, 
counteract, or impede any public embankment and public water course. 

Upon the receipt of an information from Lala Triloke 
Nath, Executive Engineer of the Balasore Division, that the 
petitioner and five others had raised an embankment, the Col- 
lector of Midnapore took cognizance of the case under s. 190 
(1) (c) of the Criminal Procedure Code and transferred it to 
Babu P. K. Ghoshal, Sub-divisional Officer of Contai, for dis- 
posal. It appeared at the hearing of the case that, in Baisak 
last, the petitioner employed five coolies who in his presence 
and under his orders threw earth on the Kantapukur cJiah 
hmdJi belonging, to him situated within a mile of Sadarkhal 
which was included in the list of Jchals and rivers appended 
to the Bengal Government Notification No. 77, of the 11th 
March, 1901. The trying Magistrate found that the embank- 
ment in question had been increased in height by the deposit 
of earth by the petitioner and his men, whatever its original 

* Criminal Revision, No. 1610 of 1910, against the order of K. P. 
Ghoshal, Deputy Magistrate of Contai, dated Nov. 18, 1910. 

(1) (1902) I. L. R. 30 Calc. 481 (2) (1885) I. L. R. 11 Calc. 570 
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height may have been, and he accordingly, on the 18th Noverm 
her 1910, convicted and sentenced them, under s. 76 (b) of 
the Act, to fines of Rs. 25 and 15 respectively. Ramnath 
thereupon obtained a Rule from the High Court to set aside 
the conviction and sentence on the grounds that there was no 
finding that the embankment had been raised above its author- 
ized height, nor that the addition was likely to interfere with, 
counteract, or impede any public embankment or public 
watercourse. 

Bobu Khirode Narain Bhunia, for the petitioner. 

The Deputy Legal Remembrancer ( Mr . Orr) f for the 
Crown. 

Holmwood and Shaufupdin JJ. From the wording of 
the Rule it appears that it was issued under a misapprehension 
that s. 78 (a) applies. We find from the explanation of the 
District Magistrate that the case is under s. 76 (b) and the 
embankment is within the limits of the tract included in the 
notice under s. 6, which is Bengal Government Notification 
No. 77, dated 11th March, 1910. It is, therefore, clear that 
no addition can be made to the existing embankment without 
the permission of the Collector. 

It is sought to- be argued that the ruling in Goverdhan 
Sin ha v. Queen-Empress (1) , has not been overruled by the 
full Bench case in Ajodhya Nath Koila v. Raj Krishto Bhar 
(2). But it is clear from the terms of the reference that 
that ruling has been distinctly and clearly overruled as far 
as the interpretation of the words “existing embankments” 
in both the clauses (b) and (a) are concerned. If, as the 
Bull Bench held, the words “existing embankments” in 
clause (a) mean embankments existing at the time that the 
addition is made, then a fortiori the words “existing em- 
bankments” in clause (b) must have the same interpretation, 
inasmuch as there is no such proviso attached to clause (b) 
as is attached to clause (a). The only offence constituted 

(1) (1885) I. L. R. 11 Calc. 570. (2) (1902) I. L. R. 30 Calc. 481. 
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by clause (b) is that of omitting to obtain the sanction of the 
Collector to making any addition to an existing embankment 
within the prohibitory area. We must, therefore, hold 
that the conviction and sentence in this case are correct, and 
the Rule must be discharged. 

Rule discharged. 

E. H. M. 


CRIMINAL REVISION, 


Before Mr. Justice Uolmivood and Mr. Justice Sharfuddin. 

THORXTOX 

v. 

EMPEROR.* 

Motor Car— Bengal Motor and Cycle Act fill of 1003), ss. % and U— Use of Motor 
car with permission of the owner to convey his f riends in his absence —Liability 
of Owner for the acts of his Driver in contravention of the rules framed 
under the Act —Rzdes If, 20. 

The owner of a motor car who expressly or impliedly permits his 
ear to be used or driven by his servant is, if it is so used or driven as to 
contravene rule 20 of the rules framed under the Bengal Motor Car 
and Cycle Act (III of 1903), himself liable therefor under Rule 4 and 
s. 4 of the Act, though he was not in the car at the time and had given 
his servant general directions to observe the regulation speed, unless 
the latter has used it improperly for his own purposes. 

Somerset v. Wade (1), Somerset v. Hart (2), C oilman v. Mills (3) 
and Commissioners of 'Police v. Cartman (4) referred to. 

The petitioner, Edward Thorton, was tried before tbe 
Chief Presidency Magistrate, on the 5th November, 1910, 
charged with “driving his motor car, on the 23rd October, 
so rashly and negligently and at an excessive speed as to en- 
danger human life and property/ 5 in violation of Rule 20 
framed under the Bengal Motor Car and Cycle Act (III of 
1903), and convicted and sentenced to a fine of Rs. 15. 

* Criminal Revision, No. 1609 of 1910, against the order of T. Thorn- 
hill, Chief Presidency Magistrate of Calcutta, dated Nov. 5, 1910. 

(1) [1894] 1 Q. B. 574. (3) (1896) 66 L. J. Q. B. 170. 

(2) (1884) 12 Q. B. I). 360. (4) [1896] 1 Q. B. 655. 
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It appeared that the petitioner’s ear containing two of his 
friends, he himself not being present, was driven. by his 
chauffeur, one Gazi, along Chowringhee Road at 5-45 p.m., and 
nearly collided, close to the United Service Club, with a trap 
driven by Mr. Watson, the Additional Sessions Judge of Ali- 
pore. The Magistrate, after recording the evidence of Mr. 
Watson, asked the petitioner if he had anything to sav, to 
which he replied that he did not impeach the evidence of Mr. 
Watson, but that he was not in the car at the time and that the 
driver was not now in his service. The Magistrate thereupon 
convicted the petitioner without recording his statement. 
The driver was subsequently prosecuted by the police and 
fined Rs. 20 by the sarne Magistrate, on the 9th November, 
in respect of the same occurrence. 

Rule 4 of the rules framed under the Act (vide notifica- 
tion No. 1180 J. D., dated the 22nd June, 1908), is as 
follows : — 

No person shall drive, or have charge of, or cause or permit to be 
used, any motor car, motor cycle or trailer which does not in all respects 
conform to these rules, or which is so driven or used as to contravene 
any of these rules : 

Rule 20 runs as follows : — 

A motor car or motor cycle shall not be driven recklessly or neg- 
ligently, or at any speed or in any manner which is likely to endanger 
human life, or to cause hurt or injury to any person or animal or damage 
to any goods carried in any vehicle or by any person, or which would 
be otherwise than reasonable and proper, having regard to all the cir- 
cumstances of the case, including the nature, condition and use of the 
street or public place and the amount of traffic which is actually on it 
at the time or which may reasonably be expected to be on it. 

The petitioner moved the High Court and obtained a rule 
to set aside the conviction and sentence on the grounds that 
his statement was not recorded and that there was no find- 
ing that lie was in the car, but a clear finding in a subsequent 
case that he was not driving it. 

Balm Manmatha Nath Mukerjee, for the petitioner. 

The Deputy Legal Remembrancer (Mr. Orr), for the Crown. 

Holm wood and Siiauftiddin JJ. This was a rule calling 
upon the Chief Presidency Magistrate to show cause why the 
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conviction and sentence passed upon the petitioner, Mr. E. 

Thornton, should not be set aside on the ground that his state- Thornton 
ment was not recorded, and there is no finding that he was not Emperor. 
in the car and there is a clear finding in a subsequent case 
that he was not in the car. 


As regards the first point we think it is to be regretted,, 
considering that this is a case of first impression as to the in- 
terpretation of a rule which is not altogether free from difficul- 
ties, that a fuller record of the evidence and the plea of the 
petitioner was not made. It is now clear from the explana- 
tion of the Chief Presidency Magistrate that Mr. Thornton 
did not seek to impeach Mr. Watson’s evidence, and in the 
absence of the chauffeur merely denied all knowledge of the 
offence. The only question, therefore, to be considered is 
the responsibility of the owner under the bye-law 4 read with 
rule 20 when the owner is not himself present in the car. 

This is a mixed question of law and fact, and we will first 
consider the question of law. It appears that Mr. Thornton 
was summoned under rule 20 and not under rule 4. The 
indictment was worded “driving his motor car No. 545 so 
rashly and negligently and at an excessive speed as to endan- 
ger human life and property, and thus committing an offence 
under rule 20 of Act III of 1903.” 


Now although this indictment does not meet the facts, 
inasmuch as the petitioner was not driving, we have to see 
what the rule under which he was summoned requires, for 
it is clear that, if the rule makes it an offence to allow the 
ear to be driven at an excessive speed, Mr. Thornton is amen- 
able to that rule as owner and his responsibility is only limited 
by the terms of rule 4. Rule 20 says : “A motor car shall not 
be driven recklessly or negligently,” and no personal respon- 
sibility is imputed to any one. When the owner, therefore, 
appears on a summons issued under that rule, it is no defence 
to say he was not driving himself if the responsibility for 
such driving is by law imputed to- the owner by the rule which 
governs the person who is amenable to the law. Now rule 
4 is that rule, and it appears On the face of that rule that the 
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1911 owner is responsible at law for tlie acts of Iris chauffeur. The 
Thornton wording* of the rule is somewhat curious ; it runs as follows: 
Emperor. “No person shall drive or have charge of, or cause or permit 
to be used, any motor car, motor cycle or trailer which does 
not in all respects conform to these rules, or which is so dri- 
ven or used as to contravene any >of these rules.” 

It is evidently intended to import the doctrine of post hoc 
ergo propter hoc into the law, a doctrine which is ordinarily 
contrary to the spirit of the law. But that it is known to 
the law is clear from the case of presumptions under s. 114 of 
the Evidence Act and of certain decisions under the licensing 
laws in England which have been cited before us. 

In this case the fact has to be proved that the petitioner 
permitted the car to be used, and then it follows under the 
rule that, if it is so driven or used by any one whom the owner 
permitted to use it as to contravene rule 20, the owner is 
liable to conviction. We have considered the eases of Somerset 
v. Wade (1), Somerset v. Hart (2), Collman v. Mills (8), and 
Commissioners of Police v. Cartman (4). In the case of Coll- 
man v. Mills (3) the other three cases were cited and discussed 
at the Bar, and we need only cite a passage from the judgment 
of Wills J., where it is clearly laid down that a bye-law couched 
in the terms of rule 20 is perfectly good. Wills J. says: 
“The bye-law must be generally consonant with the English 

law, otherwise it is bad It must proceed to that 

extent upon principles which differ from those adopted in the 
construction of a statute, because a statute may go beyond 
the common law. Now the bye-laws before us are framed 
under a statute passed for regulating the conduct of the busi- 
ness of slaughterers of cattle. Section 4 provides that the 
local authority may from time to time make, alter, and re- 
peal bye-laws for regulating the conduct of any business speci- 
fied in this Act.”' This is the same as s. 3 of Act III of 1903, 
the words “modify” and “cancel” being used instead of the 
words alter and “repeal,” which are terms more applicable 
to laws than to rules. 

(1) [1894] 1 Q. B. 574. (3) (1896) 66 L. J. Q. B. 170. 

(2) (1884) 12 Q, B. t>. 860. (4) [1896] 1 Q, B. 655. 
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The learned Judge goes on to say "there is, of course, a 1911 
distinction between tilings criminal in them selves — morally Thornton 
wrong* and wicked — and tilings merely made criminal because Emperor. 
Parliament forbids them. This bye-law has been made 
under statutory powers to regulate the 'conduct of the busi- 
ness.' 1 I agree with counsel for the appellant that, had 
■the Act contained the words 'no animal shall be slaughtered 
within public view or within the view of any other animal/ 
the bye-law, as it stands, would have been perfectly good; 
such a bye-law would, in my opinion, be within the authority 
to make bye-laws 'for regulating the conduct of business/ 

Such a bye-law would impose upon the person carrying on 
the business the obligation to see that his servants did 
not do the thing forbidden. If it could be done indirectly 
by such language, why may it not be done in the manner in 
which it has been effected? and, if so, there is no objection 
to construing this bye-law so as to make the master liable 
for the conduct of his servant. ” 

It is clear from this dictum that it is rule 20 which makes 
the owner liable for the acts of his servant in using the motor 
car, and it is rule 4 which, as we shall presently see, defines 
the extent of that responsibility. The owner registers his car 
and gets permission to use it on the streets on certain terms 
by which he must abide as a licensee. One of these, as 
Wright J. points out, may be .that lie should be responsible 
for the acts of his servants. We, therefore, hold as a matter 
of law that the master is responsible for the act of his ser- 
vant whom he permits* to use his motor car. 

But the learned Chief Presidency Magistrate has very 
properly pointed out that it is not in every case of improper 
user by the servant that the master should be punished. 

There must be permission, express or implied, to* use the car. 

The hired driver is not permitted to ply the car for hire or 
for his own purposes, nor is he permitted, when he is merely 
taking the car home after dropping his master or his master's 
friends, to drive the car recklessly merely for his own amuse- 
ment o-r caprice. 
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But a general injunction to the chauffeur never to drive 
the car beyond the regulation speed is not sufficient to get rid 
of the owner's responsibility. It frequently happens, even 
when the owner is in the car, that the car is driven, often 
unwittingly, at an excessive speed. It requires an expert to 
estimate the actual speed at which a car is moving, but every 
one is supposed to know when the car is being driven reck- 
lessly or without due care and caution. Want of such know- 
ledge cannot be pleaded by the owner who is in the car at 
the time, and the fact that he is unable to estimate the precise 
speed of the car is irrelevant. If then the owner who is in 
the car is liable to punishment for the conduct of his servant, 
although he may not at the time have realised that the car 
was being recklessly driven, it seems to us that he is similarly 
liable if he has placed the car at the disposal of his friends. 
He has authorised and permitted his servant to use the car to 
convey his own friends. Once the permission, express or 
implied, is given, any misuse of the car while that permission 
lasts is punishable, and the owner is responsible, especially 
so, as the Chief Presidency Magistrate points out, if, as in 
this case, the servant is not produced. 

The Magistrates can, we think, be trusted not to strain 
the law so as to punish owners when the chauffeur is impro- 
perly using the car for his own purposes, but if the car is 
being used by the permission of the owner, he is undoubtedly 
liable to punishment under rule 4 and section 4 of the Act. 
We, therefore, discharge this rule. 

M. Rifle dixeharf/eJ. 
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APPELLATE CIVIL. 


Before Mr. Justice Chi-tty and Mr. Justice Co.ce. 

BAIKANTA NATII. GOSWAMI 

v. 

SITA NATH GOSWAMI.* 

Arbitration by Court —Submission of the questions in dispute to Court for determi- 
nation— A ward— Review— Appeal— Jurisdiction— Civil Procedure Codes ( Act 
XIV of 1SS2) s. 622: (Act V of 1908) s. 115 . 

When, after the hearing of a suit had commenced before a Munsif, 
both parties agreed to leave the questions in dispute between them to 
the determination of the Court after the Court had made a local in- 
spection, and also agreed not to raise any objection to the same, or to 
prefer an appeal : 

Hdd , that the decision of the Munsif was in the nature of an award 
and that he could not alter the award when once made, or review his 
own decision. 

Hutto Singh v. Dosad Bahadur Singh (1) referred to. 

Held , further, that no appeal lay to the District Judge, and the 
order of the District Judge in entertaining the appeal and making the 
order of remand was without jurisdiction. 

Sayad Zain v. Kalabhai (2) followed. 

Held, further, that no appeal lay from the decision of the District 
Judge to this Court, but the High Court could interfere sjo motu 
under s. 62*2 of the Civil Procedure Code (Act XIV of 1882) correspond-, 
mg with s. 115 of the new Code (Act V of 1908). 

Second Appeal. 

The plaintiffs brought a suit for declaration of their title 
to certain lands and recovery of possession of the same before 
i he Munsif of Nat ore. After some: witnesses had been examined 
the plaintiffs and the defendants, by a petition to the Court, 
agreed to refer their dispute to the arbitration of the Munsif 
in the following terms * — “ In this suit we shall not raise any 
objection nor shall we be competent to raise any objection to 
the decision that your Honour may arrive at upon an inspec- 

* Appeal from Appellate Decree, "So. 1812 of 1908, and appeal from 
order, Xo. 483 of 1.908, against the decree of A. Majid, District Judge 
of Hajslmhye, dated June 18, 25, 1.908, reversing the decree of Jadab 
Chandra Bhattacharji, Munsif of Xatora, dated April 16, 1907. 

<i) (1883) I. L. R, 9 Cafe. 575. .(2) (1899) I. L. R. 23 Bom. 752. 
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1911 tion of tlie locality; that we shall be bound by the decision of 
Baikasta your Honour and neither of us shall be competent to raise 
Nath objection to the same or to prefer an appeal.” 

On the 28th of May, 1906, the Mimsif made lus award; 
and on the 8th of June, 1906, a decree was made in the terms 
of the award in the suit. The plaintiffs thereupon applied for 
a review, and the Mimsif on the 16th April, 1907, made an 
order modifying his previous award and made a decree in the 
terms of the award so passed. 

Against this decree the defendants appealed to the Dis- 
trict Judge who was of opinion that the judgment of the 
Munsif of the 28th May, 1906, was in the nature of an award 
and that the Munsif having made the award lie could not 
modify it. He accordingly set aside the order of the Munsif 
and remanded the suit to the lower Court. 

Both the parties, thereupon, appealed to the High Court. 

Baba Braja Lai Chahravarti , for the appellants in Mis- 
cellaneous Appeal, No. 483 of 1908, and for the respondents 
in Special Appeal, No. 1812 of 1908. 

Baba Brajendranath Chatter jee, for the respondents in 
Miscellaneous Appeal, No. 483 of 1908, and for the appell- 
ants in Special Appeal, No. 1812 of 1908. 

Ci-iitty J . These two appeals and application for revision 
may be conveniently disposed of in one judgment. 

The plaintiffs instituted a suit in the Court of the Munsif 
at Natore for declaration of their title to and recovery of pos- 
session of certain lands. The parties are related to one another 
and it was in truth a family dispute. 

After the hearing in the Munsif’s Court had commenced 
and some evidence had been recorded, the parties agreed (and 
signified their agreement in a petition to the Court) to leave 
the questions in dispute between them to the determination of 
the Munsif, after he had inspected the locality. 

The petition which was presented on 27th April, 1906, 
stated. In this suit we shall not raise any objection nor 
shall we be competent to raise any objection to the decision 
that your Honour may arrive at upon an inspection of the 
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locality; that we shall be bound by the decision of your 
Honour and neither of us shall be competent to raise any 
objection to the same or to prefer an appeal. 55 Acting upon 
this submission, the Munsif made a local inspection of the 
lands in dispute and passed an order on 28th May, 1906. 
This was subsequently, on 8th June, 1906, embodied in a 
decree purporting to be made in the suit. 


1911 

Baikanta 

Nath. 

Goswami 

V . 

Sita Nath 
Goswami. 

Chitty 

J. 


The plaintiffs were not content with the decision and 
applied to the Munsif under section 623 of the Civil Pro- 
cedure Code, 1882, for a review. This the Munsif granted on 
9th March, 1907. On 16th April, 1907, he passed a second 
order in modification of his first order of 28th May, 1906, and 
again embodied the order in what purported to be a lecree in 
the suit. 


Against that so-called decree, the defendants appealed 
to the District Judge. The District Judge expressed an 
opinion that the Munsif 5 s judgment of 28th May, 1906, was 
in the nature of an award and held that after delivering his 
award on that day it was not open to him to modify it. The 
District J udge appears to have thought that some portions of 
the Munsif 5 s first order might be regarded as a judgment in 
a suit, and were thus open to review’. He, however, set aside 
the order of the Munsif of the 9th of March and 16th of April, 
1907, and remanded the suit to the lower Court for the parties 
to raise such objections to the Munsif 5 s first order, regarded 
as an award, as they might be entitled to take under sections 
520 and 521 of the Civil Procedure Code, 1882. Against that 
order of the District Judge, both parties have appealed to this 
Court : the plaintiffs, because they say it was an order of re- 
mand which the District Judge had no powder to make; the 
defendant Ho. 1, for the same reason, and also because the 
District Judge had no power in appeal to disturb the first 
judgment and decree of the Munsif. The defendant Ho. 1 
appeals as against an appellate decree, though it does not 
appear that the District Judge passed any decree. 


We have heard the arguments of the plaintiffs’ pleader. 
He urged (i) that the District Judge had no jurisdiction to 
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1911 entertain the appeal; <ii) that the Munsif had jurisdiction to 
Baikaxta come to a final decision and for that purpose to review his 
Goswami first order, and pass the second order, provided it was not 
Sita Nath be y° nti tlie agreement of the parties; and (iii) if the Munsif 
Goswami. be regarded as an arbitrator, he had power to correct what 
Chitty was an apparent error in his award. 

I am of opinion, that the judgment of the Munsif, dated 
the 28th May, 1906, was in the nature of an award, and that 
it did not lose that character because he embodied the opera- 
tive part of that judgment in what purported to be a decree 
in the suit. He was in fact an arbitrator by the submission 
of the parties and his decision was an award. It was not 
open to him to alter that award when made or to review his 
decision : see Dutto Singh v. Dosad Bahadur Singh (1) and Rus- 
sell on Arbitration pp. 114, 115. I am further of opinion that 
no appeal lay to the District Judge and that the District 
Judge in entertaining it and making the order of remand 
acted without jurisdiction: see Say ad Zain v. Kalabhai (2). 
In any case his order of remand would be erroneous as the 
Civil Procedure Code, 1882, contained no provision for a re- 
mand order of this nature. Taking this view, it follows, that 
no appeal lies to this Court. We have been asked by the 
plaintiffs to interfere in our revisional jurisdiction under 
section 622, and his application was ordered to be heard along 
with appeal from Order No. 483. Under section 622 we could 
interfere even without such an application. It appears to me 
that the order of the District Judge must be set aside as being 
incompetent. The orders of the Munsif, dated 9th March, 
1907, and 16tli April 1907, must also be set aside for the 
same reason. This will have the effect of restoring the first 
order, or, as it may be called, the award of the Munsif. 
Neither party can complain if they find themselves bound by 
a decision by which they expressly agreed to abide. Under- 
fill circumstances I would make no order as to costs. 

Coxe J. I agree generally. 

S. A. A. A. 

(1) (1883) I. L. R. 9 Calc. 575. 


(2) (1899) I. L. R. 23 Bom. 752. 
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ORIGINAL CIVIL. 

Before Mr. Justice Harington. 

JOHAN SMIDT 
v. 

RAM PRASAD.* 

Presidency Small Cause Court — New Trial — Powers of Bench sitting on application 
for new trial— Jurisdiction — Practice— Questions of fact and of law — Pre- 
sidency Small Cause Courts Act (XV of 1882) ss. 37 and 88 — A mendment ( Act 
I of 1895) s . 13— Civil Procedure, Code (Act V of 190S) s. 115 . 

The Second Judge of the Presidency Small Cause Court having dis- 
missed a suit after trial, the plaintiffs applied under s. 38 of the Pre- 
sidency Small Cause Courts Act for a new trial, and the Judges (the 
Chief and the Second) on such application set aside the order of dis- 
missal and transferred the suit to the Third Judge to be tried by him. 
On a motion to the High Court by the defendants to set aside the order 
for new trial : — 

Held, that s. 38 of the Presidency Small Cause Courts Act gives the 
Court power, inter alia, to order a new trial to be held; and that there 
is no limitation in s. 38 that the Court can only exercise the power 
if a question of law arises. 

Sassoon v. Hurry Das Bhvkut (1) referred to. 

Rule obtained by Ram Prasad and others against Joban 
Smidt and others under section 115 of the Civil Procedure 
Code, 1908, to show cause why the order of the Small Cause 
Court granting the application for a new trial and setting 
aside the order of dismissal of the suit of Johan Smidt and 
others v. Ram Prasad and others should not be set' aside. 

A suit was instituted on the 15th September, 1909, in the 
Small Cause Court by Johan Smidt and others of the firm of 
Schroder Smidt & Co., praying for the payment of a sum of 
Rs. 1,200 for loss and damages on the resale of 100 maunds 
of shellac, which they had agreed to sell and deliver to Ram 
Prasad, liar Prasad and Kanai Lall, being members of the 
firm of Har Prasad Kanai Lall, and which the latter had failed 

* In the matter of s. 115 of the Code of Civil Procedure, 1908, and 
the Presidency Small Cause Court Suit, No. 19, 7065 of 1910. 

(1) (1896) I. L. R. 24 Calc. 455. 
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to take delivery of and pay for. This suit was originally 
heard by the Second Judge of the said Court and was on the 
1st March, 1910, dismissed on the ground that there was no 
contract between the parties. Against this order of dismissal 
Schroder Smidt & Co., on the 8th March, 1910, filed an appli- 
cation for new trial under section 38 of the Presidency Small 
Cause Courts Act on the grounds that the Second Judge was 
in error in holding that there was no contract between the 
parties and ought to have held that there was a binding con- 
tract on the defendants; that the case was decided wholly 
against the weight of evidence ; that the evidence on the re- 
cord was wholly against the finding : and that the Second J udge 
was wrong in fact and in law, and that there had been a mis- 
carriage of justice. On the 2nd September, 1910, this appli- 
cation was heard by the Chief Judge and the Second Judge 
and a new trial was granted by the Chief Judge (the Second* 
Judge dissenting) and the case was transferred to the Third 
Judge for trial. Thereupon, the defendants moved the High 
Court under section 115 of the Civil Procedure Code and ob- 
tained a rule calling upon the plaintiffs to show cause why 
the order of the Small Cause Court, dated the 2nd September, 
1910, should not be set aside. They alleged in their petition 
that no question of law was raised or discussed on behalf of 
the plaintiffs, the only question being whether, on the evi- 
dence adduced, the judge who tried the case should not have 
arrived at a different decision in the case. They further al- 
leged that there was overwhelming evidence in their favour 
that the alleged contract was not proved and submitted that 
the full bench of the Small Cause Court had no jurisdiction 
to grant the application for new trial on a pure question of 
fact. 

Mr. Sircar, for the plaintiffs, showed cause. In hearing 
matters on appeal the powers of the Presidency Small Cause 
Court are not limited to questions of law only, and no such 
limitation is put on them by section 38 of the Presidency 
Small Cause Courts Act. The heading of Chapter VI of this 
Act speaks of “New Trials and Appeals” and it was under 
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this Chapter that proceedings were instituted. There is no- ^ 
thing in this heading or in the words of sections 37 and 38 to 
limit the jurisdiction of the Court to those of a revisional v. 
Court or to a Court with jurisdiction to hear appeals only on Pbasad. 

questions of lawn 

Mr. A. K. Ghose (senior), for the defendants, in support 
o£ the rule. At the hearing of the application for new trial 
no question of law was raised by the plaintiffs who relied on 
questions of evidence only and urged that the judgment of 
the Second Judge was against the weight of evidence, and a 
new trial was accordingly granted merely on a question of 
fact. I submit that the learned Chief Judge acted without 
jurisdiction in granting the new trial, for under sections 37 
and 38 of the Presidency Small Cause Courts Act, no appeal 
can he entertained on a question of fact, against the decree of 
one of the Judges of that Court. I rely on the ruling in 
Sassoon v. Hurry Das Bhuhut (1). The same view was taken 
in Sadasooh Gambir Chvnd v. Kannayya (2), Srinivasa, Ghavlu 
v. Balaji Ban (3), Soonderlal v. Goorprasad (4), Behram v. 

Ardeshir (5). The jurisdiction of the Full Bench of the Small 
Cause Court is entirely revisional and not appellate and, 
therefore, questions of facts cannot be entertained by it and 
it has no power to set aside a decree on an appeal on a question 
of fact. The Small Cause Court has, therefore, I submit, 
exceeded its jurisdiction in this case by granting a new trial. 

Harington J. This rule must be discharged. Section 
38 of the Presidency Small Cause Courts Act gives the Court 
power, inter alia , to order a new trial to be held. It has been 
argued by learned counsel in support of the rule that the Court 
can only exercise the powder under section 38 if a question of 
law arises, but I find no such limitation in section 38, and I 
think that the judment in the case of Sassoon v. Hurry Das 

(1) (1896) I. L. R. 24 Calc. 455. (3) (1896) I. L. R. 21 Mad. 232. 

(2) (1895) I. L. R. 19 Mad. 97. '(4) (1898) I. L. R. 23 Bom. 414. 

(5) (1903) I. L. R. 27 Bom. 563. 
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Bliuhut (1), shews that a new trial may be ordered where the 
judgment is manifestly against the weight of the evidence. 
The rule must be discharged with costs. 

Rule discharged . 

Attorney for the petitioners (the defendants) : P. C . Dutt , 
Attorneys for the opposite party (the plaintiffs) : Fox and 
Mundnl . 

o. m. * 

(1) (1896) T. L. R. 24 Calc. 455. 


ORIGINAL CIVIL. 

Before Mr. Justice Stephen. 

BASANTA 'COOMAR GOSWaMI 

v. 

KUMUDINI DASEB * 

Discovery -Inspection-— Affidavit of documents— Practice— Civil Procedure Code 
(Act V of 190S) order XI , rr. 13, IS (3). 

The tiling of an affidavit of documents under order 11, rule 13 of the 
Civil Procedure Code by one party, does not preclude the other party 
from subsequently applying under order XT, rule 18, para. (2), tor fur- 
ther discovery and inspection. 

Application in Chambers. 

This was an application by the plaintiff for further dis- 
covery and inspection. The suit was instituted on the 8th 
February, 1910, and was one in which the plaintiff, a broker, 
sued for the sum of Rs. 6,046-10-6 by way of commission in 
respect of a loan which w r as in fact never effected, but in 
respect of which the proposed borrower and lender were 
brought together. The defendant, wdio was the intending 
borrower, filed her written statement on the 11th April, 1910, 
denying liability. 

On the application of the plaintiff, an order was passed 
on the 14th April, 1910, directing the defendant to file a full 
* Application in Original Civil Suit No. 126 of 1910. 
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and sufficient affidavit of documents, and on tlie 22nd April, 

1910, in obedience to this order, the defendant filed her affi- Basanta 
davit of documents. A copy of the affidavit was obtained by Ggswami 
the plaintiff on the 14th May, 1910, and not being satisfied k um £ dini 
with the discovery made, the plaintiff called upon the defend- Bases. 
ant to make further discover, and| finally on the 27th May, 

1910, the plaintiff wrote to the defendant enclosing a 
list of eighteen documents which had not been disclosed in 
her affidavit, and of which discovery and inspection were 
required. Among these documents were — (ii) Draft petition 
of the defendant as sent for approval to Messrs. S. D. Dutt 
and Chose in April 1908 regarding the loan of 6 lacs 
upon which the application was made on the. 8th April, 1908 — * 

(iii) Original engrossment of the. above petition signed and 
affirmed by the defendant on the 7th April, 1908, presented 
before his Lordship Mr. Justice Eletcher on the 8th April, 

1908, but taken back on that date when the application was 
ordered to be renewed on further materials. 

On the defendant failing to accede to the plaintiff’s re- 
quisition, the plaintiff took out a summons on the 6th Decem- 
ber, 1910, for an order upon the defendant to disclose and give 
inspection of the eighteen documents enumerated in the list 
supplied to her on the 27th May, and filed an affidavit in 
support of the summons alleging that these documents were 
in the possession of the defendant and were relevant. 

Mr. A. N. Cha/udhuri , for the plaintiff. There is no 
question of the relevancy and materiality of the documents of 
which we seek discovery and inspection. Under order XI, 
rule 18 (2) of the Civil Procedure Code, which is based on 
tbe judgment of Sale J. in Nittomoye Dassee v. Soohul C hinder 
Law (1), the Court is given discretion to allow further 
inpection. The filing of an affidavit of documents is not con- 
clusive. 

Mr. B. C. Milter, for the defendant. Order XT, rule 18 
(2) of the Code is the same as the English order XXXI, rule 

O) (1895) T. L. R. 23 Calc. 117. 
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18 (2), and according to the English practice, when once an 
affidavit of documents has been filed, the matter is com eluded, 
and no further discovery or inspection will he allowed : Hals- 
bury’s Laws of England, Yol. XI, p. 01, Jones v. Monte V ideo 
Gas Co. (1), Moghul Steamship Co. v. M y Gregor, Gow Sf Co. 
(2); see also Amarendra Nath Chatter jee v. Rally Kisscn 
Tagore (3), for the practice in India. 

Stephen J. In this case I am asked to make an order 
upon the defendant to disclose certain documents and to 
allow inspection of them. The suit is one in which the plaint- 
iff sues for commission in respect of a loan which was in fact 
never effected, hut in respect of which the proposed borrower 
and lender were brought together. The defendant against 
whom the order is sought has already filed an affidavit of docu- 
ments under order XI, rule 13. The plaintiff asks tor dis- 
covery and inspection of the documents of which he has 
annexed a list to his affidavit. 

He is met by an argument on the part of the defendant : 
that her affidavit of documents precludes any further appli- 
cation. of this kind. This is an argument which I do not 
think is sustainable in this Court. 

Looking at the policy of order XI and at the language of 
rule 18, para. 2, I do not think the defendant is thereby pro- 
tected from an obligation to give inspection of oilier docu- 
ments that may be proved to be in her possession. 

Several English cases have been cited before me to show 
that the defendant’s affidavit of documents is conclusive as 
to possession and also as to relevancy. 

I am not prepared to say that the English practice is 1o 
he followed in all respects in this Court but I have not had 
any authority cited before me which I consider obliges me 
to hold that a statement in the usual form that an affidavit of 
documents mentions all relevant documents is to be taken as 
an answer to a subsequent application under rule 18 (2). 

(1) (1880) L. R. 5 Q. B. D. 556. (2) (1886) 2 T. L. R. 752, 

(3) (1896) 2 C. W, N. 17; 
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I therefore cannot suppose that the affidavit of documents 
under rule 13 precludes an application under a subsequent 
rule. 

I have considered the merits of the present application 
and I consider that most of the demands made in this case 
are of the nature of a fishing enquiry. 

Possession as regards first item in the list annexed to the 
plaintiff's affidavit is denied by the defendant, and such denial 
as a matter of course must be accepted. The second item is 
clearly covered by the third. The engrossment there referred 
to shows that an offer had been made of the loan the negotia- 
tions of which form the subject matter of the suit, and I con- 
sider that the plaintiff is entitled to inspection of No. 3; No. 4 
has been waived; and as to No. 5 possession has been denied; 
No. 6 and 7, 1 hold to be privileged ; No. 8 I hold to be covered 
by the affidavit of documents ; No. 9 possession is denied ; as to 
Hand 13, 1 hold that they are not shown to be relevant ; as to 
No. 12 inspection is waived; No. 14 is privileged; No. 10 and 
15 are covered by the affidavit of documents. As to No. 10, 
17 and 18 possession is denied. 

The result, therefore, is that this application is granted 
only with regard to item No. 3. The question of costs is 
reserved. 

A pp lieation all owed . 

Attorneys for the plaintiff: S, D. Butt f Ghme . 

Attorneys for the defendant: Sanderson Sf Co. 


1911 

Basanta 

COOMAII 

Goswami 

V . 

KUMU.DI.NI. 

Baser. 

Stephen 

J. 


INDIAN LAW REPORTS [VOL. XXXVIII 

PRIVY COUNCIL. 

DAMODAR NARAYAN CHOWDHRI 

v. 

DALGLIESH.* 

[On appeal from the High Court at Fort William in Bengal.] 

Landlord and Tenant —Leases, raiyali , zurpeshgi and others— -Cultivation of 
Indigo — Acquisition of right of occupancy —Nature of holding Zeraat , khud- 
kasht and private land of landlord— Notice to quit on expiry of lease— Suit, to 
recover land leased— Bengal Tenancy Act ( VIII of 1885) s, 5 clause (5) and 
section 116 — Raiyat — Tenureholder. 

The appellants (plaintiffs) were the proprietors of the village of 
Ballipnra Parsram ; and the owners of the Hatliowri Indigo Concern (the 
predecessors in title of the respondent, defendant) and the respondent 
himself, had been their tenants under various leases (raiyati, zurpeshgi 
and others) since 1837 for the cultivation of indigo. To a suit brought 
to recover two areas of land of 156 bighas and 25 bighas respectively, 
on the ground that the latest leases (of 21st October 1891 and 10th 
February 1892) under which they were respectively held, had expired, 
the respondent pleaded as to the larger area that he had acquired oc- 
cupancy rights, and that even assuming he had not acquired such 
rights a notice to quit was necessary under section 45 of the Bengal 
Tenancy Act (Till of 1885) before he could be ejected. The latter 
defence alone was set up as to the smaller area. The Subordinate 
Judge held, on the construction of the various leases, that the larger 
area was the appellants , private land in respect of which, therefore 
(within the meaning of section 116 of the Bengal Tenancy Act) the 
respondent could not acquire a right of occupancy and (acting on the 
presumption under section 5 clause (5) of the Act, and on an admis- 
sion that the smaller area was the private land of the appellants) he 
decided that the respondent was a tenure-holder and not a raiyat in 
respect of all the land in suit, and that he could be ejected without 
notice to quit. The High Court on appeal reversed that decision, hold- 
ing, as to the larger area that the presumption under section 5 clause 
(5) of the Act had been rebutted, and that respondent was a raiyat 
and not a tenure-holder, and (notwithstanding the admission) came to 
a similar conclusion as to the smaller area; and decided that the 
respondent had acquired rights of occupancy in both areas of land, and 
a notice to quit was necessary before ejectment. 

Held (by the Judicial Committee), that on the construction of the 
leases and under the circumstances of the case the High Court had 

* Present : Lord Macnaghten, Lord Mersey, Lord Robson, Sir 
Arthur Wilson and Mr. Ameer Alt. 
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rightly decided as to the larger area, but were wrong in going behind 
the admission made as to the smaller area. 

Bengal Indigo Company v. Boghobur Das (1) distinguished on the 
ground that in that case there was no finding of fact to rebut the pre- 
sumption under section 5 clause (5) of the Bengal Tenancy Act. 

' Appeal from a judgment and decree (17th. May 1905) oi 
the High Court at Calcutta, which reversed a decree (18th 
September 1903) of the Subordinate Judge of Tirhut. 

The plaintiffs were the appellants to His Majesty in 
Council. 

The suit -out of which this appeal arose was brought on 
30th November 1901 against one IX. B. Dalgliesh (now repre- 
sented by the respondents) and others to recover possession of 
two parcels of land, consisting of 156 bighas 19 cottahs and 
5 dhurs, and 25 bighas and 7 dinars, respectively, in the vil- 
lage of Ballipura Parsram, alleging that the tenancy created 
by two leases granted in 1891 and 1892 under which the said 
II . B. Dalgliesh was in possession had expired. The other 
defendants were the proprietors of the Hathowri Indigo Con- 
cern, mere formal parties who did not appear, and were not 
brought on to the record of the appeal to the High Court. 

The grounds upon which the plaintiffs based their claim 
were that Ballipura Parsram was a permanently settled reve- 
nue-paying estate of which their ancestors, and afterwards 
the plaintiffs, were the proprietors of a half-share, and that 
by a Government batwara, or partition, in the year 1295 F 
(1888) certain defined portions were allotted to them; that 
313 bighas 18 cottahs 10 dhurs of land in the village which 
had originally been in the kasht possession of the proprietors 
were leased for stated periods (with or without zurpeshgi) to 
the proprietors of the Hathowri Indigo Concern, of which 
Bandhar was an out-factory and in the ilaka of winch the 
said lands were situate; that the said lands were in the leases 
and other documents always treated as the zerait or kasht 
lands of the landlords, and that the proprietors of the Factory 
were never kashtkars or raiyats thereof; that the last lease 

(1) (1896) I. L. R. 24 Calc. 272, 280; L. R. 23 I. A. 158, 166. 
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^3 of tlie plaintiff’s half-share of 156 biglias 19 cottalis and 5 
Damodar dlmrs, was dated 28th October 1891 up to the year 1308 V 
Chowdhm (1901) which had expired; that during the currency of the 
l) \lgliesh. sa ^ l 0ase > a survey by the Government was made of the vil- 
lage, and the Indigo Factory claimed that the 313 bighas 18 
cottalis and 10 dhurs was its kasht land, a contention which 
the plaintiffs resisted; that the Settlement Officer decided on 
17th July 1899 that the lands were not the Factory’s kasht, 
but its bakasht; that, thereafter, the plaintiffs received a 
notice from the Settlement Officer alleging that the records 
of the proceedings had been lost and, notwithstanding their 
objections, on an application made by the defendant H. B. 
Dalgliesh (who had been a co-owner of the Hathowri Indigo 
Concern, and who obtained in a partition the Banclhar out- 
factory allotted to him as his share) the cases were heard de 
novo and on 18th April 1900 the Settlement Officer ordered 
that the lands were to be entered as kasht kaemi of the 
defendant EL B. Dalgliesh, and the record with that entry 
was finally published on 30th November 1900; that the said 
proceedings of the Settlement Officer were illegal and with- 
out jurisdiction and his decision erroneous ; that the plaintiffs 
had also leased to the defendant H. B. Dalgliesh 25 bighas 
and 7 dhurs of land for a term of ten years up to the year 
1308 I' (1901) under a lease dated 10th February 1892, and 
the defendant never acquired any kasht right therein ; that in 
the leases of 28th October 1891, and 10th February 1892, it 
was agreed that after the expiry of the terms whatever land 
remained under indigo the lessee would pay compensation for, 
and would give up possession after cutting the indigo; and 
that in Assin 1309 F (October 1901) after the indigo was 
finally cut, the plaintiffs demanded possession which the de- 
fendants refused. 

The defendant IT. B. Dalgliesh pleaded, inter alia , that 
the suit was not maintainable without a legal notice to quii 
being first served on him ; that the 313 bighas 18 cottalis 10 
dli urs of land (of which the 156 bighas 19 cottalis 5 dhurs in 
suit were a moiety) had been held by his predecessors in title 
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and by himself under kaslit or direct cultivation for over 50 
, years, and they had acquired a right of occupancy therein; Bamodak 
that with regard to the 25 bighas and 7 dhurs of land he did Chowdhki 
not claim similar rights, but submitted that lie was entitled d\ L gliesh 
to a legal notice to quit; that the order of the Settlement 
Officer of 18th April 1900 was final and binding: and that 
about 1849 a suit was instituted by the plaintiff's ancestors 
against the Hathowri Indigo Concern for rent of the 313 
bighas 18 cot tabs and 10 dhurs of land in which suit the plain- 
tiffs had treated that land as the kaslit lands of the Indigo 
concern. 

The only issues now material are “(2) Whether the suit 
was maintainable in the absence of notice to quit” ; and “(3) 

Are the lands in suit the zerait of the plaintiffs or their 
predecessors, or were they ever in kaslit possession of the 
same?” 

The Subordinate Judge held as to the 150 biglias 19 
cottahs and 5 dhurs of land that on the construction of the 
various leases they formed the zerait of the plaintiffs; but 
that even assuming that they were not the plaintiffs’ zerait 
lands the defendant had no right to retain them beyond the 
terms of his lease, as in neither case had he acquired any 
right of occupancy in the land, being tenure-holders and not 
raiyats. With regard to the 25. bighas 7 dhurs of land the. 
Subordinate Judge found it was admitted to he the plaintiffs’ 
zerait land but the defendant had no right of occupancy in 
it. He made a decree for the plaintiffs for kaslit possession 
of the lands in suit, for compensation and mesne profits. 

The portions of the Subordinate Judge’s judgment material 
to these points were as follows : — 

“Let me first of all see whether the above 156 bighas, odd cottahs 
of lands are the zerait lands of the plaintiffs. There is no evidence in the 
record to shew that these lands were ever in the Mias possession of the 
plaintiffs or their ancestors. The lands have admittedly been in the 
continuous possession of the Hathowri Indigo Concern from the year 
1837 by different leases for different periods. It is therefore almost 
impossible for the plaintiffs to shew’ by oral testimony as to how were 
those lands held by their ancestors prior to the year 1837. But that is 
not the only rule for determining the question, whether a particular 
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1911 land is the private land of the proprietor or not; sub-section 2 of sec- 
tion 120 of the Bengal Tenancy Act lays down that in determining this 
N a r aya^ 1 question it should be considered ‘ whether the particular lands were 
Chowdhri before the 2nd day of March 1883 specifically let as the proprietors 
v- _ private lands.’ Now the first lease was in 1837. The original pottah 
Dalgliesh. wag not pro ^ ucec [ by the defendant nor have the plaintiffs been able to 
produce the original kabuliyat. A private co£>y of it kept by the de- 
fendant has been produced and the circumstances under which it 
was accepted have already been stated. In the absence of the original 
document or of a certified copy of it, it cannot be said what were the 
words used by the lessors regarding the character of the lands let out 
by it. The next written lease that is in the record is the kabuliyat 
of the 5th July 1859, (Ex. 7), executed by Charles Oman as mukhtar 
for the then proprietors of the Hathowri Concern in favour of Bansi- 
dhar Chowdhri, the ancestor of the plaintiffs, for the lands in suit. In 
this document the lands were described as ‘ zerait Ballipura.’ Even in 
the signature portion of this document the following words appear : — 
viz., ‘kabuliyat for Ballipura zerait.’ These words clearly mean that 
the executant of the kabuliyat was fully aware of the fact that the 
lands for which he gave the kabuliyat were zerait lands of the lessors. 
Then in the farkati of 1882 (Ex. 4) executed by the then manager of 
the Hathowri Concern in favour of Lachman Sahay and Bharat Sahay 
the same words ‘ zerait Ballipura’ appear. Now these documents clearly 
shew that-, previous to March 1883, these lands were leased out as 
zerait lands, and that the lessees knew and admitted them to be so. 
It was contended on behalf of the defendants that, the words ‘ zerait 
Ballipura’ do not mean maliks’ zerait but factory zerait. I do not 
understand why this construction is to be put on the two simple 
words. In my opinion they mean zerait lands of mouzah Ballipura, 
or in other words, zerait lands belonging to the proprietors of mouzah 
Ballipura. The defendant has filed copy of a rent-decree (Ex. M.) of 
1849 in a suit for arrears of rent for the 300 bighas of which the lands 
in suit are parts, brought by the ancestors of the plaintiffs and their 
co-sharers against the Hathowri Concern. In this document these lands 
have been described as Indigo kasht. But this fact does not make 
the lands in suit as kasht lands of the factory and destroy the zerait 
right of the maliks, if they had any such right. The judgments of the 
said rent suits (Ex. 31 and 32) have also been produced by the plaint- 
iffs. It would appear from these judgments that the only question 
for determination in that suit was, whether the quantity of land held 
by the defendant was as stated by the plaintiffs in that suit. There 
was no question before the Courts whether the lands were zerait lands 
of the maliks or the raiyati lands of the factory. The Ex. M., there- 
fore, does^ not show that the lands in suit were not the zerait lands of 
the proprietors. It is true that there are certain documents, viz. Ex. 
H, copy of Batwara Khasra prepared in 1880, (Ex. L.), copy of pottah 
by a co-sharer of the plaintiffs of 1881, and Ex. 13 (a) farkhati of 1891 
y the Hathowri Indigo Concern to the plaintiffs, which have reference 
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to the lands in suit, and also to certain other lands, which are specifically 
described in them as malik’s hhudkasht. It was therefore contended 
on behalf of the defendant that, had the lands in suit been actually 
the proprietor’s private lands, they would not have been thus distin- 
guished from the other lands, which were stated in them as malik’s 
hhudkasht, but both would have been entered as hhudkasht . But this 
contention does not appear to be of much importance. There is no 
difference between the words ‘zerait’ and ‘khudkasht.’ But as the 
lands in suit had been entered as ‘zerait’ lands of the proprietors from 
the beginning, they used the same word ‘zerait’ in respect of the lands 
in suit in these latter documents referred to above, and used tbe word 
hhudkasht in respect of new zerait lands, that were subsequently let 
out. The use of the word ‘khudkasht’ in these dopuments would not 
therefore make the lands in suit anything other than ‘zerait’ or the 
inaliks’ private lands. I am therefore of opinion that, though the 
plaintiffs have no evidence to shew that, their ancestors were ever in 
khas possession of the lands in suit prior to the year 1837, since which 
the Hathowri Concern has been in continuous possession of them, 
there are documents (Exs. 7 and 4) which clearly shew that, prior to 
March 1883, the proprietors of the mouzah Ballipura declared the 
lands in suit to be their zerait land, and the proprietors of the Hat- 
howri Concern understood them to be so. And this fact, I think, is 
under the peculiar circumstances of the case, and under the provisions 
of sub-section 2 of section 120 of the Bengal Tenancy Act, sufficient to 
show that the lands in suit are the ‘ zerait ’ lands of the plaintiffs. 
That being so, under section 116 of the same Act, the defendant can- 
not acquire a right of occupancy jin respect of the lands in suit, nor 
do the provisions of chapter VI of the Act apply to them. 

“Even if the lands in suit be considered not the zerait lands of the 
plaintiffs, let me see whether the defendant, H. B. Dalgliesh, has ac- 
quired a right of occupancy in them so as to resist the plaintiffs’ right 
to recover khas possession. 

“ The defendant, H. B. Dalgliesh, is the present proprietor of the 
Bandhar Indigo Factory which was up to the year 1891 an out-work 
of the Hathowri Indigo Concern, and was, at some period after 28th 
October, 1891, the date of the last lease to the Concern, separated from 
the parent Concern and thus became an independant factory. The de- 
fendant H. B. Dalgliesh is therefore in possession of the lands in suit 
by virtue of the leases taken by the Hathowri Concern. The written 
leases that have been filed in this case are five in number. All these 
leases do not appear to be of the same nature. The 2nd and 5th (last) 
are ordinary ticca leases, and the 1st, 3rd, and 4th were zurpeshgi 
leases. Now a zurphesligi lease is not a mere contract for the cultiva- 
tion of the land let out at a rent, but is a security to the tenant for 
his money advanced: see Bengal Indigo Company v. Roghobur Das (1). 
The possession of the Hathowri Concern therefore, from 1244 to 1253, 
and again from 1278 to 1294, was therefore not that of a cultivator 

(1) (1896) I. L. R. 24 Calc. 272 ; L. R. 23 I. A. 158. 


1911 

Damopak 

Narayan 

Chowdhri 

v. 

Dalgliesh. 





m 

1911 

Dam oi) ah 
Narayan 
Chowdhri 

t\ 

Daloliesh. 


INDIAN LAW EEPOKTS [VOL. XXXVlIi 

only, but that of a creditor operating repayment of the debt due to it 
by means of this security. These leases cannot, therefore, be the found- 
ation for a claim for occupancy rights. A careful perusal of the lease 
of 21st October 1879 (Ex. 23) will clearly shew that the object of the 
lease was to create a security for repayment of the advance made by the 
Hathowri Concern to the plaintiffs’ ancestors. The lease was for 9 
years, and there was a provision for the repayment of the money ad- 
vanced from the rents due from the year 1287 until the debt was liqui- 
dated. The same was the ease with the first lease also (Ex. 12) of the 
year 1837. It is therefore clear that, by these leases, namely the 1st, 
3rd and 4th leases, the predecessors of the defendant did not acquire 
any raiyati right in the lands in suit. The mere fact that they culti- 
vated the lands with indigo or any other crops did not affect their sta- 
tus of mortgagees nor make them raiyats holding the lands. The last 
lease (Ex. 20) which was of 28th October 1891, and which, according 
to the terms of the lease, ended in the year 1308-F., was a simple ticca 
lease. This too was not a simple raiyati lease. It provided like the 
preceding leases in the alternative either for cultivation by the lessees 
or by their sub-tenants. It contained an express provision for the 
tenants vacating the lands at the expiration of the lease and putting 
them in proper order. It is, therefore, clear that the lessees were not 
raiyats hut tenure-holders as defined in the Bengal Tenancy Act. The 
fact that the area of the land covered by the lease is above 100 biglias, 
raises a strong presumption in favour of the above conclusion (see sub- 
section 5 of section 5 of the Bengal Tenancy Act). The mere fact that 
the lessees cultivated the land with indigo or other crop does not re- 
but the above presumption. The principle laid clown by their Lord- 
ships of the Privy Council in the case of the Bengal Indigo Company 
v. Boghobur Das (1) is conclusive on this point. In that case also the 
tenant was an Indigo Company, and the lands in dispute were cultivat- 
ed with indigo, but as they were in excess of the statutory limit their 
Lordships were of opinion that the Bengal Indigo Company were not 
raiyats but tenure-holders. Again, if the last lease be considered to be 
a raiyati lease, the present defendant has no right of occupancy in the 
lands in suit by virtue of this lease. The lease immediately preceding 
was a zurpeshgi lease (Ex. 23) in the strict sense of the term as 1 have 
already stated: that lease was therefore not a raiyati lease. The last 
lease (Ex. 20) commenced from the year 1295-F., when the present 
defendant was not a proprietor of the Hathowri Indigo Concern : he 
became a proprietor some time after the execution of this last lease, i.c., 
after 28th October 1891. The possession of the defendant, therefore, did 
not extend oyer 10 years at the time when the lease terminated in 1308: 
He lias therefore acquired no right of occupancy by becoming a proprie- 
tor, and by being in possession for ten years. He is not entitled under 
the law to add the period of possession of his predecessprs-in-title from 
which he did not acquire the lands in suit by right of inheritance (see 

(1) (1896) L LB. 24 Calc. 272: L. It. 23 I. A. 158. 
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Lai Bahadoor Singh v. Solano (1). Again the occupation of his predeces- 
sors-in-title did not extend over 5 years. They too did not therefore 
acquire any right of occupancy. Therefore, in whatever way wo consi- 
der the case, the defendant has no right of occupancy in the land in 
suit. 

“ The defendant has produced copies of Road-cess returns. Exs. E. 
(1) to E (8) submitted by the plaintiffs in respect of the mouzali Balli- 
pura. In these returns the predecessors-in-title of the defendant have 
been described as raiyats and not as tenure-holders. But, against their 
names, there are also these words, viz., i Bahai pottah kabuliyat.’ It 
is therefore clear that, if, by the pottahs and kabidiyats that were ex- 
changed, the predecessors-in-title of the defendants were raiyats, they 
must be taken to be raiyats, or if they were tenure-holders they must 
be considered as tenure-holders. The mere entry of their names in one 
part of the return or the other by the plaintiffs will not change the 
character of the tenancy created by the documents. These Road-cess 
returns therefore do not help the defendant. 

“Taking all the above circumstances into consideration, I am of 
opinion that, the defendant is not a raiyat holding 156 bighas odd 
cottahs of the lands in suit, that he has not acquired a right of occu- 
pancy in them and that he is not a non-occupancy raiyat in respect 
of those lands. The defendant is therefore not entitled to any notice 
to quit. . I have already said that the question of ‘zerait’ or ‘kasht’ 
was not decided by the rent suit of 1846, the decision of that suit, 
therefore does not operate as res judicata in deciding the question of 
zerait or kasht in this suit, 

4 ‘As regards the 25 bighas of land, which also form a part of the 
suit, and in respect of which also the defendant’s kasht kari right lias 
been declared by the Settlement Officer in the Record of Rights, the 
defendant admits that they are the khudkasht or the private lands of 
the plaintiffs. The lease (Ex. 19) of the 10th February 1892 by which 
these lands were let out to the defendant was for a period of 10 years 
from 1299 to 1308. But the defendant claims a right of occupancy in 
these lands also. But under section 116 of the Bengal Tenancy Act, 
the defendant is neither an occupancy nor a non-occupancy raiyat in 
respect of this land also. The term of their lease has also expired. 

“The result, therefore, is that the plaintiffs are entitled to recover 
khas possession of all the lands in suit, and that the defendant has no 
right to resist the plaintiffs’ claim for khas possession after the ex- 
piration of the leases, which ended in both the cases in 1308.” 
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The High Court (Rampini and Caspersz JJ.) on appeal 
by the defendant II . B. Dalgliesh held that neither the 15G 
bighas 19 cottahs and 5 dhurs, nor the 25 bighas 7 dhurs of 
land was zerait land of the plaintiffs, and reversing the deci- 
sion of the Subordinate Judge, made a decree dismissing the 


suit. 


(1) (1883) I. L. it. 10 Calc. 45. 
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After stating the facts tliey said: — 

“ Tlio larger of the two areas is half of 313 bighas 18 cottahs 10 
dhurs. These jands were leased by the maliks of mouzah Ballipura- 
Parsram, for stated periods to the owners of Hathowri Indigo Concern, 
which was the parent of Bandhar Factory. It is an admitted fact that 
the proprietors of the two factories have been in successive possession 
of these lands for the purposes of Indigo cultivation since the year 
1837. Their earliest lease is not forthcoming, but a copy filed, even if 
we exclude from it certain words which are not admitted to exist in 
the original, shows that so long ago as 1837, the Indigo Planters obtained 
300 bighas, including the larger of the two areas in suit, for the culti- 
vation of indigo and other crops. 

“The term of the first lease ended with 1253-F. ( = 1846). There 
is no lease for the next thirteen years, but the Factory remained in 
possession of the lands. In the second lease, of 1859, the Factory ob- 
tained the exact area with which we are now dealing, namely, 150 
bighas 19 cottahs 5 dhurs, and the subsequent leases continued the 
tenancy down to the year 1308-F. (=1901). 

“ Having regard to the leases, the Road-cess returns and the 
evidence generally, we are of opinion that the expression 'A emit Bal- 
lipura used in the leases, refers to the lands held as zerait by the cul- 
tivator Factory, and does not- imply that the lands are the nij-jote 
of the proprietors, in which no right of occupancy can now be acquired. 
We have no doubt as to the correctness of the defendant’s contention 
on this point. The Civil Courts, in the year 1850, designated such 
lands as the kashtkari zerait of the Factory. Private lands of the 
maliks were known as their khudkasht. The parties differentiated 
between Factory Zerait and malik’s khudkasht. There being no evi- 
dence to show that the lands were ever in the khas possession of the 
plaintiffs, or their ancestors, our finding is that this Indigo Zerait does 
not come within the definition of proprietor’s private lands, contained 
in section 120 of the Bengal Tenancy Act. 

“We proceed to consider, in the next place, the question whether 
the defendant is an occupancy raiyat of the original area, 156 bighas 
19 cottahs 5 dhurs, and whether he is entitled to notice before lie can 
be ejected from it or from the other lands, 25 bighas 7 dhurs. 

“ We are unable to accept the contention for the plain tiff’s that 
the leases, in virtue of which the Factory has been in possession, are 
merely zurpeshgi leases. 

“Reliance is placed on the case of the Bengal Indigo Company v. 
Boghobur Das (1), where their Lordships held that ‘the leases in ques- 
tion were not mere contracts for the cultivation of the land let ; but 
that they were also intended to constitute, and did constitute, a real 
and valid security to the tenant for the principal sums which he had 
advanced, and interest thereon. The tenant’s possession under them 
was, in part at least, not that of cultivators only, but that of creditors 


(1) (1896) I. L. R. 24 Calc. 272; L. R. 23 I. A. 15S. 
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operating payment of the debt due to them, by means of their security. 7 
The leases now under our consideration do not admit of a construction 
upon the principles laid down by the Privy Council. The earliest lease, 
which originated and colours the tenancy, is a zarpeshgi ; it is a lease 
for the cultivation of indigo and other crops; but there is no stipulation 
for the payment of the interest. We would regard it as a lease pro- 
viding for part of the rent to be paid in advance, the remainder of 
the reut being payable annually. During the long interval suc- 
ceeding the termination of this lease, the Factory continued 
to cultivate . the lands demised. Then, the second lease, of 1859, is not 
a zarpesghi ; it recites that the land is zerait of the Factory. The 
next is a zarpeshgi lease similar to the lease of 1837 and providing for 
the deduction of the sum advanced from the rents of two years, but 
providing also for the payment of rent during the other years of the 
lease. In 1879 another zarpeshgi was executed of like nature, hut the 
last lease of 1891 was a simple ticca pottah. Looking to the character 
of all these leases, the Road-cess returns, in which the plaintiffs 
described the lessees of the disputed land as cultivating raiyats, and 
the long continued possession of the lands as private lands (zerait) of 
the Factory, we cannot resist the conclusion that the defendant is a 
raiyat entitled to grow indigo, poppy, or any other crops on payment 
of an annual rent of Rs. 5 per bigha. 

“ The pleader for the plaintiffs has, however, cited to us the case 
Lai Baliad got Singh v. Solano (1), and he urges that the defendant did 
not become proprietor of the Factory until after the year 1891 when the 
latest lease was executed. Consequently, it would appear, that the 
defendant, personally had not been in possession, for twelve years, of 
tlie lands in respect of which he claims to he an occupancy raiyat, when 
the lease came to an end in 1901. We, however, have found that he is 
clearly a raiyat of the land in dispute. 

“ It is true that the area of the lands held by the defendant ex- 
ceeds one hundred bighas. We think, however, that- the presumption 
arising under section 5 (5) of the Bengal Tenancy Act has been amply 
rebutted, and that the defendant is not a tenure-holder of the area, 156 
bighas 19 cottahs 5 dhurs. 

“ In these circumstances, we consider it is not necessary for the 
purposes of this case to come to any definite finding whether the 
defendant is an occupancy raiyat or not. In any view of the matter 
he is a raiyat of at least 10 years standing, and is now holding over, 
and that being so, he cannot he ejected until his tenancy of the larger 
area in dispute has been determined by a notice to quit, or in some 
other legal manner. This admittedly has not been done. Hence the 
defendant who is certainly not in the position of a trespasser, cannot 
be ejected in this suit, and the suit as framed must fail. 

“ So with regard to the smaller area, 25 bighas and 7 dhurs which 
is admittedly the khudkasht of the plaintiffs, for similar reasons, tho 

, i 
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suit cannot succeed, no notice to quit having been given and the de- 
fendant’s tenancy of the land not having been determined.” 

On this appeal, 

Kenworthy Brown , for the appellants, contended that all 
the lands in suit were the zerait or khudkasht lands of the 
appellants within the meaning of section 116 of the Bengal 
Tenancy Act (VIII of 1885). The smaller area consisting of 
25 high as and 7 dlmrs was admittedly so. The larger area 
was, it was submitted, shown to he so on the construction of 
the various leases (referred to in the judgment of the Subor- 
dinate Judge) granted since 1837 to the respondent and his 
predecessors in title. Those documents clearly showed that 
the predecessors in title of the appellants, prior to 1883 had 
declared the lands to he their private lands, and had leased 
them on that understanding; this was sufficient to bring them 
under the provisions of sub-section (2) of section 120 of the 
Bengal Tenancy Act. The result was that under section 110 
of that Act the respondent was a mere tenure-holder, and 
could not acquire any right of occupancy in the lands, and 
that Chapter VI of the Act was not applicable to them : on 
the expiry of his lease therefore the respondent was liable to 
be ejected and no notice to quit under section 45 was neces- 
sary. There was under section 5 sub-section (5) of the Bengal 
Tenancy Act a presumption that the respondent was a tenure- 
holder, and not a raiyat, and there was nothing shown to 
rehut that presumption. Some of the leases here were not 
cultivating leases, but zarpeshgi leases, and not therefore in 
origin raiyati holdings. Reference was made to Bengal Indigo 
Company v. Roghohur Das (1) the lease in which, it was con- 
tended, was very similar to the lease of 21st October 1891 
given to the respondent. Under that lease he had, personally, 
only been in possession of the Bandhar Factory for 10 years 
and had therefore not acquired a. right of occupancy in the 
lands comprised in it, and could not retain possession on ihe 
expiration of his lease. The Bengal Tenancy Act sections 4, 

0) 0896) T. L. R 24 Calc. 272; L. E. 23 T. A. 158. 
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5 clause (4), 25, 44, 45, 110 and 120; and the Bengal Cess Act 1 ^ 
(Bengal Act IX of 1880 as amended by Bengal Act II of 1881) Damodar 
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DeGniyther , K.C and A. M. Dunne, for the respond- 
ent, contended that, he was a raiyat of the land in suit and 
not a tenure-holder, referring to two cases decided under sec- 
tion 6 of the former Rent Acts (Act X of 1859 and Bengal 
Act VIII of 1869), Durga Prosonno Ghose v. Kali Das Duti 
(1) per Field, J., and Laidley v. Gout Gohincl Savior (2). On 
the construction of the leases it was clear that there was no- 
thing in them to show that the larger area of the land was the 
appellants’ private land; on the contrary they showed it was 
the zeraat and kasht land, first of the Hathowri Indigo Con- 
cern, and afterwards of the respondent II. B. Dalgliesh. The 
land was leased to them by the appellants and their predeces- 
sors for cultivation, which was the test of a raiyati lease, and 
there was no evidence whatever that those lands were ever 
cultivated by the appellants or their predecessors themselves. 
Reference was made to Wilson’s Glossary, pages 266, 267, 
the definition of “ kasht,” and other words formed from it, 
and “ zeraat,” page 567, as showing the meanings to be 
attached to them in the construction of the leases. By their 
possession under these leases the predecessor in title of the 
respondent, and the respondent himself, had, it was sub- 
mitted, acquired rights of occupancy in the larger area of 
land. The fact that some of the leases were “ zarpeshgi ” 
leases did not prevent them from creating a raiyati tenure. 
Reference was made to Wilson’s Glossary, page 565, as to the 
meaning of “zarpeshgi.” [Mr. Ameer Alt referred to the case- 
of Ram Khelawan Roy v. Samblioo Roy ( 3)]. That point was 
not decided in the case of the Bengal Indigo Company v. 
Roghobur Das (4); and that case, it was submitted, was not 
applicable to these leases. The presumption under section 5, 


(4) (1896) I. L. R. 24 Calc. 272, 
279, 280 ; 

T,.R. 28 T.A. 158, 165, 166, 


(1) (1881) 9 C. L. "R, 449. 

02) (1885) T.L.R, 11 Calc. 501, 506. 
(8) (1898) 2 C\ W. N. 758. 
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sub-section (5) of the Bengal Tenancy Act that the respondent 
was a tenure-holder had been rebutted. Even if he was not 
an occupancy raiyat, his position as a raiyat entitled him to 
a notice to quit before being ejected. 

Kenworthy Brown replied citing Bengal Tenancy Act 
sections 48 and 85, and Gokul Matular v. Dadmanund Singh 
(1). The case of Burg a Prosonno Ghose v. Kali Das Dutt (2) 
might have been law under the former Rent Acts, but was 
not so under the Bengal Tenancy Act. 

The judgment of their Lordships was delivered by 
Sir Arthur Wilson, This is an appeal from a decision 
of the High Court of Bengal, which reversed that of the 
Subordinate Judge of Tirhut. The suit was brought to re- 
cover possession of two areas of land, one containing 156 big- 
ha s and a fraction and the other 25 bighas and a fraction. The 
ground of the suit as to each plot was that the plaintiffs were 
the proprietors of the land and the substantial defendant Dal- 
gliesh had been their tenant, that the tenancy had expired, 
apd that the plaintiffs were in law entitled to recover the land. 
The now respondents represent Dalgliesh. There is no doubt 
of the fact that the plaintiffs were proprietors as they alleged, 
and no doubt that Dalgliesh was their tenant, and no doubt 
that the leases under which Dalgliesh held had, according to 
their terms, come to an end. The defence as to the larger plot 
of land was that Dalgliesh had acquired occupancy rights in 
the land. There was a further defence, based upon section 45 
of the Bengal Tenancy Act, to the effect that even if occupancy 
rights had not been gained, the claim must fail for want of 
the notice to quit prescribed by that section. As to the smaller 
area the defence was based upon the latter of the two grounds 
alone. 

The First Court held with respect to both properties that 
they were the proprietor’s private lands within the moaning 
of section 116 of the Tenancy Act, and that therefore under 

(1) (1902) I. L. R, 29 Calc. 707; (2) (1881) 9 C. L R 449 

L. R 29 I. A. 106. 
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that section no occupancy right could be acquired, and that 
section 45, requiring notice to quit, had no application to the Damodah 
ease. The High Court on appeal took, a different view as to Chowdhui 
each of the areas, holding that neither of them was private p> ALG ^ ESir 
land under section 116, and dismissed the suit accordingly. 

The case stands quite differently with regard to the two 
areas. As to the larger of these, their Lordships deem It suffi- 
cient to say that, in their opinion, the learned Judges of the 
High Court have correctly apprehended the law applicable to 
the matter, and their Lordships see no ground for doubting the 
soundness of the conclusion of fact arrived at by the learned 
Judges, to the effect that the larger area was not the pro- 
prietor’s private land, with the consequence that there was 
nothing in section 116 to preclude the acquisition by Dalgliesh 
of occupancy rights, and that such rights had accordingly been 
acquired. 

With regard, therefore, to this larger plot, their Lordships 
are of opinion that the present appeal cannot succeed. 

With reference to the smaller area, the case stands on a 
wholly different footing. It appears from the judgment of 
the Subordinate Judge that at the trial before him it was ad- 
mitted that those; lands were the private lands of the proprie- 
tor, and that the case proceeded and was dealt with on the 
footing of that admission. Their Lordships are of opinion 
that as to this part of the case the learned Judges of the High 
Court were in error in going behind that admission and re- 
opening the question whether that smaller area was the 
private land of the proprietor. 

In the course of the argument stress was laid upon the 
case of Bengal Indigo Company v. Roghobur T)az (1), the rul- 
ing relied upon being that on page 166 of 23 I. A. Their 
Lordships think that case has no bearing on the present. In 
that case what was ruled was that the presumption laid down 
in section 5, sub-section 5 of the Bengal Tenancy Act applied, 
there being no finding of fact to exclude that presumption 
under the terms of the clause. In the present case (here is 


(l) (1896) T, L, Ik 24 Onlo, 272. 280; L. B. 23 T. A. 158, 166. 

; 32 
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^ r 1 such a finding, and their Lordships see no reason to question 
Damodab it. 

Chowdhei The result, in their Lordships’ opinion, is that this ap- 
Dalgliksh P ea ^ should be disallowed so far as relates to the larger of the 
two areas, but that so far as it affects the smaller area the 
judgment and decree of the High Court should be set aside 
and those of the Subordinate Judge restored, and their Lord- 
ships will humbly advise His Majesty accordingly. 

With regard to costs, inasmuch as each party has succeed- 
ed in part and failed in part, there will be no order either here 
or below. 

Appeal partly dismissed and partly allowed. 

Solicitors for the appellants : W atJcins Sf Hunter . 

Solicitors for the respondent : T . L Wilson Sp Co. 
j. v. w. 

ORIGINAL CRIMINAL. 

Before Mr. Justice Carndujf . 

EMPEROR 

v. 

EERAMAT SIRDAR.* 

Confession— Joint trial -Plea of guilty by eo-ammd —Aecaj lance of plea by the 
Court and removal of co-accused from the dock -Trial of remaining prisoner 
alone— Admissibility of confession of co-accused against prisoner on trial — 
Evidence Act (I of 1872) s. SO. 

Where a co-accused pleads guilty, and the Court has accepted the 
plea and directed his removal from the dock, and the trial proceeds 
against the remaining prisoner alone, a confession by the former is not 
admissible binder s. 30 of the Indian Evidence Act, 1872, against the 
latter. 

Queen-Empress v. Pahuji (1) approved. 

The prisoner, Keramat Sirdar, was committed with four 
others hy Mr. N. L. Bagchi, Presidency Magistrate of Calcutta, 

^Original Criminal. 

(1) (1894) I. L. R. 19 Bom . 195 
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on a charge of 


dacoity. They were arraigned at the First 
Original Criminal Sessions of the High Court held on the 6th 
February 1910. When called upon to plead, Eeramat Sirdar 
pleaded not guilty, but the others pleaded guilty. The pre- 
siding Judge thereupon recorded the pleas of the latter, in- 
timated his acceptance thereof, and directed their removal 
from, the dock without immediately convicting or sentencing 
them. The trial then proceeded against Eeramat alone. 

Mr. Shelley Bonner jee, for the Crown, raised the question 
of the admissibility of the confessions of the prisoners who had 
pleaded guilty, against Eeramat, and referred to Queen-Em- 
press v. Chinna Pavuchi (1), Queen-Empress v. Paltua (2), 
and Woodroffe’s Evidence Act, 5th Ed., p. ITT. 


1911 

Emperor 

v. 

Keramat 

Sirdar. 


Carndufe J. In this case five persons were placed before 
me in the dock, all charged with dacoity. Four of them plead- 
ed guilty, while the fifth pleaded not guilty. I recorded the 
former plea and indicated my acceptance of it by directing 
that, in accordance with my usual practice, the accused he 
brought up for sentence at the end of the Sessions. The fifth 
is now on his trial alone, and the question has been raised 
whether certain statements made by the others can now he 
proved and taken into consideration against him under section 
30 of the Evidence Act. Taking the same view as was taken 
in Queen-Empress v. Pahuji (3), I am of opinion that this 
cannot be allowed. 

[At the close of the trial of Eeramat, who was found 
guilty by the Jury, his Lordship directed the other prisoners 
to he brought up, and sentenced all the five accused to various 
terms of rigorous imprisonment.] 

E. II. M. 

(1) (1899) I. L. R. 23 Mad. 151. (2) (1900) I. L. R. 23 All. 53. 

(3) (1894) I. L. R. 19 Bom. 195. 
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APPELLATE CIVIL. 


' Before Mr. Justice Mooherjee and Mr. Justice Ttunon. 

BASIRAM MALO 

v. 

KATTYAYANI DEBT.* 

Attachment— Civil Procedure Code {Act XIV of 18S2), ss. 256,1*8$ and 1*90— 
Attachment before judgment— Omission to take objection that the attached 
property was not saleable— The effect of such omission in subsequent execu- 
tion proceedings. 

An attachment before judgment does not for all purposes stand on 
the same footing as an attachment in execution proceedings. 

An omission on the part of the defendant to take exception to the 
validity of the attachment on the ground that the property sought to 
be attached is not transferable, at the time when the application is 
made for attachment before judgment, does not operate as a bar to 
the investigation of the objection wdien an application has been made 
for execution of the decree made in the suit. 

Second Appeal by the petitioner, Basiram Malo. 

One Kattyayani Debi obtained a decree for money against 
the petitioner Basiram Malo, and attached the dwelling-house 
and granary belonging to the judgment-debtor. The judg- 
ment-debtor put in an application before the Munsif of 
Narayanganj slating that the properties attached were not 
saleable and as such they should be exempted from attach- 
ment. It appeared that these properties were attached be- 
fore judgment, and the defendant in the original suit, the 
aforesaid Basiram Malo, though notice was served on him and 
he contested that suit, did not raise any objection to this 
attachment. The decree-holder, opposite party, contended that 
the petitioner was precluded from raising this objection which 
he had waived when the property was attached before judg- 
ment. 

* Appeal from order, No. 200 of 1910, against the order of B. B. 
Newbould, District Judge of Dacca, dated Feb. 5, 1910, affirming the 
order of Sarat Chandra Banerjee, Munsif of Naraingnnge, dated Oct, 
6, 1909. 
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The Court of first instance gave effect to the objection 
raised by the opposite party, and rejected the application. 
On appeal by the petitioner, the learned District Judge of 
Dacca affirmed the decision of the first Court. 

Against that decision the petitioner preferred this second 


19X1 

Basieam 

Malo 

V. 

Ivattyayam 

Debi. 


appeal to the High Court. 


Bobu Raj emit a Chandra GiiJia , for the appellant. 
Dr. Sarat Chandra Basok , , for the respondent. 


Mookeiijee a2n\l> TeunoiV JJ. This is an appeal against 
an order by which the Court below in concurrence with the 
Court of first instance has overruled, without any investigation, 
an objection by the judgment-debtors that the property sought 
to be sold in execution of a decree for money obtained against 
them is not transferable. The learned Judge has held that 
an investigation of this cpiestion is barred by the omission of 
the judgment-debtors to urge the objection when the pro- 
perty in question was attached before judgment. The ques- 
tion is one of some novelty; but upon an examination of the 
provisions of the Code we feel no doubt as to the manner in 
which it ought to be answered. The contention of the decree- 
holder is to the effect that when an application is made by a 
plaintiff for attachment of the property of the defendant be- 
fore judgment, it is the duty of the defendant to take excep- 
tion to the attachment, on the ground that the property is not 
saleable within the meaning of section 266 of the Code of 
1882. It has been argued, on the other hand, on behalf of 
the judgment-debtors-.. that the only question before the Court 
at this stage is whether circumstances have been established 
such as would justify the grant of attachment before judg- 
ment, and that the question of the true character of the pro- 
perly sought to be attached need not be investigated till a 
decree has been obtained by the plaintiff by virtue of which 
he becomes entitled to proceed with execution on the basis 
of the attachment before judgment. In our opinion, the scope 
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1911 

Basiram 

Malo 

V. 

Kattyayani 

Debi. 


of the investigation by the Court when an application is made 
for attachment before judgment, is defined by section 488 of 
the Code of 1882. The plaintiff before he can obtain an order 
for attachment before judgment must satisfy the Court that 
the defendant is about to dispose of the whole or any part of 
Lis property, or to remove the same from the jurisdiction of 
the Court in which the suit is pending, or has quitted the 
jurisdiction of the Court having therein property belonging 
to him. If the Court is satisfied that these elements exist, 
the defendant is to be called upon to furnish security, and 
upon his failure to furnish the security demanded, his pro- 
perties are to be attached at the instance of the plaintiff. 
That attachment, however, is of no assistance to the plaintiff 
till he obtains his decree. If he is ultimately unsuccessful, 
under section 488 the attachment has to be withdrawn. If lie 
is successful, section 490 provides that re-attachment is un- 
necessary in execution of the decree obtained by him. But 
there is no foundation for the contention of the respondent 
that an attachment before judgment and an attachment in 
execution stand precisely on the same footing for all pur- 
poses. The distinction between attachments of these two 
descriptions was lucidly explained by Mr. Justice Dwarka Nath 
Mitter in the case of Sri Ram Manik v. T incowry Rai (!.)• 
The learned Judge pointed out that the objects for which the' 
two kinds of attachment are made are entirely different: “An 
attachment prior to decree is not an attachment for the en- 
forcement of the decree, but it is a step taken merely for the 
purpose of preventing the debtor from delaying or obstruct- 
ing such enforcement when the decree subsequently passed 
shall be sought to be executed. An attachment after decree 
is, oil the other hand, an attachment made for the immediate 
purpose of carrying the decree into execution, and it presup- 
poses an application on the part of the decree-holder to have 
his decree executed/’ The learned vakil for the respondent 
has, however, contended on the authority of the decision of 
the Judicial Committee in the case of Mungul Per shad v. 


(1) (1869) 4 B. L. E. F. B. 63. 
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Grija Kant (1) and upon the decision of this Court in the 1911 
cases of JJurga C ha ran v. Kali Prasanna (2), Sheikh Murullah Basikam 
v. Sheik Biirullah (8), Coventry v. Tahiti Per shad N at ay an ^ AL0 

(4), and Dwarkanath Pal v. Tarim SanJcar Ray (5), that the ^ A1 J^ ANI 
omission of the defendant to take exception to the validity of 
the attachment on the ground that the property sought to he 
attached is not transferable at the time when the application 
is made for attachment before judgment, operates as a bar to 
the investigation of the objection when an application has 
been made for execution of the decree made in the suit. The 
cases relied upon are clearly distinguishable. They are cases 
in which applications have been made for execution of sub- 
sisting and enforceable decrees, and it has been held that 
when in proceedings in execution of such a decree an order 
for attachment has been made without any objection, its 
validity cannot subsecpiently be questioned by the judgment- 
debtor. In this class of cases, it is obvious that if exception 
is not taken to the attachment, the next step in execution 
must necessarily follow; that is, an order for sale of the pro- 
perty attached must be made. Consequently, if the judgment- 
debtor contends that the property is incapable of attachment, 
because it is not transferable, the proper stage at which the 
objection can be urged is when the application for attach- 
ment is made. In the case before us, however, no steps could 
possibly be taken on the basis of the attachment before judg- 
ment till a decree had been made in favour of the plaintiff. 

In our opinion, it would be a needless hardship on the judg- 
ment-debtor if he was obliged, at the stage when an applica- 
tion was made for attachment before judgment, to take ex- 
ception to the validity of the attachment on the ground that 
the property was not transferable. It has not been disputed 
that if tins contention prevailed and an investigation was 
made as to the character of the property attached at this stage, 
the order would he final, because the Code does not provide 

(1) (1881) I. L. R. 8 Calc. 51. (3) (1905) 9 C. W. N. 972, 

(2) (1899) I. L. R. 26 Calc. 727. (4) (1904) 8 C. W. N. 672. 

(5) (1907) I. L. R. 34 Calc. 199. 
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for any appeal against sucli an order. On the other hand, 
if it is held that such an objection may be taken as soon as an 
application for execution has been made after the decree, the 
investigation would be one under section 241 of the Code of 
1882, and the propriety of the order could consequently be 
tested by appeal upon questions of fact as well as law. Much 
reliance was placed by the learned vakil for the appellant 
upon the provisions of section 487 of the Code of 1882, which 
lays down that if any claim be preferred to the property 
attached before judgment, such claim shall be investigated 
in the manner provided for the investigation of claims to pro- 
perty attached in execution of a decree for money. This pro- 
vision, in our opinion, shows that the contention of the res- 
pondent cannot be supported, because, if an attachment before 
judgment stands for all* purposes on precisely the same foot- 
ing as an attachment in an execution proceeding, section 
487 would be entirely superfluous. The Legislature intended 
that investigations of claims to property attached before 
judgment should be determined at that stage, when such 
claims are preferred by persons who are strangers to the suit. 
If the Legislature had also intended that an objection of the 
description taken before us should be investigated at this 
stage, an appropriate provision in that behalf would have 
been made in the Code. It follows, therefore, that an attach- 
ment before judgment does not for all purposes stand on the 
same footing as an attachment in execution proceedings. 
This, indeed, is obvious from first principles. The attachment 
does not of necessity ensure the property to the person who 
attaches it. He becomes entitled to proceed against it only 
if he event ually gets a decree. The plaintiff must not only 
wait until he has obtained a decree; it is not competent to 
him to proceed against the property attached until he has 
also taken the preliminary steps which the law requires for 
its enforcement; in other words, he must apply for execution, 
just like any other creditor: Ago, Mahomed Mi Shiva ji v. S. 
E' Judah (1), Pallonji Shapurji v. Edward Vaughan dor - 
(1) (1871) 7 B. L. E. 50, 53. 
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dan (1), Sewclut Roy v, Sreeeanto Malty (2), and Bhuywan 
Kritiratna v, Clumdra Mala Gupta (3). 

The result, therefore, is that this appeal must be allowed 
and the order of the Court below discharged. The case will jvAT ^ B \ YA ‘ M 
be remitted to the Court of first instance, in order that the 
objection taken by the judgment-debtors may be investigated 
upon evidence to be adduced by the parties. The appellants 
are entitled to their costs both here and in the Court of Appeal 
below. The costs in the Court of first instance will abide the 
result, 

» Appeal allowed ; 

s. c. g. ease remanded' 

(1) (1888) I. L. R. 12 Bom. 400. (3) (1902) I. L. It. 29 Gale. 773; 

(2) (1900) I. L. R. 33 Calc. 639. 1 C. L. J. 97. 
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1911 


Basiraji 

Malo 


Before Mr. J ustice Holm wood and Mr. * Justice Sduirfuddin. 

KALI I)AS CHUCKED BUTTY 
v. 

EMPEROR.* 


1911 
Feb. 7. 


Misjoinder— ‘Commission of criminal breach of trust in the same transaction as 
abetment of cheating and attempt to cheat and as part of a common design— 
Joint trial of one accused under ss. f08 and 4JJ icith another under 
ss. |f? of the Penal Code -Legality of separate sentences— Concurrent 
sentences— Criminal Procedure Code ( Act V of ISOS) s. 289. 


Where A, a railway ticket collector, made over two used tickets, 
which he had collected from passengers, to B, and instructed him to 
apply for a refund of the fares covered by the same, as unused tickets, 
at the place of issue, and the latter proceeded there and made such an 
application but was discovered in the act : — 

Held , that the joint trial of A on charges under ss. 408 and R,tr and 
of B, under ss. %Vs of the Penal Code, was legal under the provisions 
of s. 239 of the Criminal Procedure Code. 


* Criminal Revision, No. 69 of 1911, against the order of T. S. 
Macpherson, Additional Sessions Judge of Hooghly, dated Bee. 20, 1910. 
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* 


1911 

K.AM Das 
Chucker- 

BUTTY 


Emperor. 


J'armcshwar Lai v. Emperor (1) distinguished. Subrahmania Ayyar 
v. King-Emperor referred to. 

Held, also, that A had committed two distinct offences in the same 
transaction and that separate sentences were not illegal, though con- 
current sentences were, under the circumstances, more appropriate. 

He N ou jan (3) referred to. 

The two parts of section 239 of the Criminal Procedure are not 
mutually exclusive : so that if A induces B to cheat, and B attempts 
to do so, they may be tried together for abetment of, and attempt at, 
cheating respectively; and if in the course of the same transaction A 
commits the separate offence of criminal breach of trust, in further- 
ance of the conspiracy to cheat, he may be separately charged for such 
offence at the same trial. 


On the 12th September, 1910, the petitioner, a ticket-col- 
lector in the service of the East Indian Railway Co. at Sheo- 
raplmli, gave one As win i Kumar Seal two used third class 
tickets, issued on the morning* of the same day from Haripal, 
on the Tarkessur Branch line, to Sheorapliuli. The latter 
entered the train which was then at the Sheorapliuli station 
and proceeded to Haripal. After alighting from the car- 
riage he went out of the station for a few minutes, and then, 
returned and went to the Assistant Station Master and demand- 
ed a refund of the fares on the two tickets given him by the 
petitioner, alleging that his aunt had purchased them, for her- 
self and another female but was too ill to travel. It appeared 
that an audit-inspector, Annada Gharan Chatter jee, who had 
been placed on special duty to detect ticket frauds and had 
seen the petitioner hand over the tickets to As wild at Slieora- 
phuli, followed the latter in the same train to Haripal. The 
Assistant Station Master took Aswini to the office of the 
Station Master where the auditor was then present. The 
latter challenged Aswini, who thereupon admitted that the 
tickets had been given him by the petitioner. He also wrote 
out a confession to the effect that the petitioner, who was a 
friend of his, had given him the tickets ‘with instructions to 
return with one ticket and to sell the other. Aswini was 
taken to Sheorapliuli where lie identified the petitioner as the 
person who had handed him the tickets. 

(3) (1909). 13 0, W.-N. 1089. (2) (1901) I. L. It. 25. Mad. 61. 

(3) (1874) 7 Mad. H. C. R. 375. 
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The petitioner and Aswini were tried together before tbe 
Deputy Magistrate of Serampore, tlie latter being charged 
under ss. Ufr Uie Tenal Code, and the former under 
s. 408 in respect of the tickets, and under ss. They 

were convicted on the above charges on the 8th September, 
1910, and the petitioner was sentenced to five months 5 and 
six months 5 rigorous imprisonment, respectively, on the 
charges against him, the sentences being directed to run con- 
currently. He appealed from the said order to the Additional 
Sessions Judge of Hooghly who., by his judgment, dated the 
20th December, 1910, upheld the conviction and sentences. 
The Judge found that the petitioner had directed Aswini to 
obtain a refund of the two fares and instructed him how he 
should set about it, disbelieving the latters story as to the 
disposal of the tickets in his confession. The petitioner then 
moved the High Court and obtained the present Rule. 

Bdb'U Manmatha Nath Maker jee, for the petitioner 

Mr. Sinha and Baku Joy GojhiI Ghose , for the Crown. 

Holmwooi) and Sharfuddin JJ. This was a. Rule call- 
ing upon the District Magistrate to show cause why the con- 
viction of, and sentences on, the petitioner, Kali Das Clinch- 
er butty, should not be set aside or why a retrial should not 
be ordered, or why the sentences should not be reduced or 
otherwise modified on the ground that there had been mis- 
joinder of charges, and that the petitioner is, if guilty, .only 
liable to be punished for a single offence. 

The facts deposed to and found by the lower Courts are 
that- the petitioner, being a ticket collector on the E. I. Rail- 
way at Sheorapkuli, was seen to hand two third class tickets 
to a man named Aswini Kumar Seal just after the arrival of 
a train from Haripal to Sheoraphuli. These tickets had been 
used and collected from passengers by the petitioner. A 
travelling inspector who was deputed to look out for frauds 
in connection with used tickets, which had been frequent of 
late, followed Aswini Kumar Seal and returned with him in 
the same train to Haripal. There lie saw and heard Aswini 


45 


1911 

Kali Das 
Ohuc.ke.r~ 

BUTTY 

V* 

Emperor. 



INDIAN LAW ItEPoMS [VOL. XXXVLll 


156 

1911 claim a refund on tlie two tickets which, he said had been 
Kali Das purchased by his aunt in the morning and had not been 
^ butty 31 " used. To make the story more plausible lie had left the 
^ v- station with the other passengers and had returned again 
after a few minutes. On arrest he made a clean breast of the 
matter, and stated that he had been employed by his friend, 
the petitioner, to carry out this fraud. 

He was then taken back to Sheorapliuli, and it is said 
that the present petitioner also admitted his guilt and begged 
"for mercy when confronted with Aswini. He has since re- 
tracted his confession and pleads that the Station Authorities 
were persons in authority within the meaning of the livideive 
Act, and their presence and pressure induced him to confess. 
This may he conceded. On these facts the petitioner was 
charged with criminal breach of trust under section 108 and 
with abetment of cheating under section 420 read with sec- 
tion 109 of the Penal Code, and tried at the same trial with 
Aswini Kumar Seal who was charged with attempt at cheat- 
ing under section 420 read with section 511 of the Penal Code. 

We have heard Mr. Sinha showing cause against the 
Itule and the learned vakil in support, and we do not think 
that this case) falls within the rule laid down in Sul rah mania 
Ayyar v. King-Emperor (1). The case of Parmeshwav Lai 
v. Emperor (2) which has been cited to us, as the case most 
nearly approaching this one in the hooks, is clearly distin- 
guishable. There the accused cashed the cheques and not 
only completed the breach of trust hut proceeded to cheat his 
masters by a wholly independent act, not necessarily con- 
nected with the embezzlement of the money. Had he con- 
spired with the railway clerk, handed over the cheques drawn 
by his masters to him and induced him to make over the 
goods to him and the balance of the money, the case would 
have borne some resemblance to this one, and there might 
have been no misjoinder. 

Here the transaction is clearly one, and falls within the 
purview of section 239. The two clauses of section 239 arc 


(1) (1901) I. L. K. 25 Mad. 61. (2) (1909) 13 0. W. N. 1089. 
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not mutually exclusive. A induces B to clieat. B attempts to 
cheat in consequence. A and B may clearly be tried together 
for abetment of, and attempt at, cheating respectively. If 
in the course of the same transaction A commits the separate 
offence of criminal breach of trust, in furtherance of the con- 
spiracy to cheat, A may clearly be charged with that offence 
at the same trial. 

The only other question is whether, having regard to 
the necessary hypothesis that the offences are committed in 
the same transaction, separate sentences can be passed against 
the petitioner on each charge. It appears to us that they 
can. In this case it is true that the cheating could not be 
carried out without the prior misappropriation of the tickets, 
but the conversion of the misappropriated tickets might have 
been made in some other way than by inducing the second 
accused to commit cheating. The eventual method of con- 
version is not the misappropriation, it is only evidence of the 
way the misappropriation was rendered successful. Having 
elected to make the conversion in this way the petitioner’s 
conduct becomes part of the same transaction, but he com- 
mits two different offences within the meaning of section 239 
and he can be separately punished for those offences. 

The most that can be said in a case of this kind, when 
the transaction is continuing with the dishonest purpose 
which originally made it criminal, is that the Court exercises 
a wise discretion in making the sentences run concurrently, 
as was done in this case. We are fortified in this view by 
the fact that illustrations (e) and (h) of section 454 of the 
old Code were omitted in the present Code and its immediate 
predecessor after the decision in Re Noujan (1), where it 
was held that “section 454 (now 235) taken with its illustra- 
tions forbids two punishments for an offence so compounded 
that one substantive offence is the aim of the other and evi- 
dentiary matter of the intent necessary to constitute that 
other.” 


1911 

Kali I) as 
Chuckeb- 

BUTTY 
V* , 

Eitpebgk. 


(1) (1874) 7 Mad. H. 0. B 375. 


458 


INDIAN LAW REPORTS [VOL. XXXVIII 


IffH That was the case of abducting a child with, the intent 

Kali Das of dishonestly taking its ornaments under section 3 GO of the 
C bftty II ~ Indian Penal Code, and would raise a similar question to the 
EMPFimit disputed point whether separate punishment can he inflicted 
for house-breaking with intent to commit theft and for theft 
in a dwelling-house consequent upon such house-breaking. 
That, however, is also a different question to the one which 
arises in this case, and is governed by section 71 of the Indian 
Penal Code. 

As the sentences have been made to run concurrently, 
we need not discuss the point further, especially as the whole 
amount of punishment awarded could have been given under 
either section. 

The Rule is accordingly discharged and the petitioner 
will surrender to his hail to serve out the rest of his sen- 
tence. 

Rule discharged , 

E. II. M. 


ORIGINAL CIVIL. 


Before Mr. Justice Stephen. 

NABINCHANDRA SAHA PARAMANICK 

v. 

KRISHNA PARANA DASI.* 

Vendor and Purchaser - Contract of sale — Breach by vendor — Loss of bargain — 
Liability of vendor— Transfer of Property Act (IV of 1882) >. .To i l) (([> 
Measure of damage. 

The owners of certain immovable property, which was under a 
mortgage, entered into a contract for the sale of the property, but 
subsequently declined to complete the sale, on the ground of the ex- 
istence of the mortgage. Thereafter the property was acquired, under 
the Land Acquisition Act, by the Local Government; and the compen- 
sation paid to the owners, including the statutory allowance of 15 par 
cent., far exceeded the contract price. 

* Original Civil Suit No. 384 of 1910. 
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On a suit brought by the purchaser for damages for breach of 
the contract of sale: — 

Held, that the vendors! were bound to convey the property free from 
incumbrances, and the existence of the mortgage was no defence to the 
purchaser 5 s action . 

Fjiigdl v. Fitch (1), Day v. Singleton (2), Jones v. Gardiner (3) 
referred to. 

Flureau v. Thornhill (4), Bain v. Father gill (5) distinguished. 

Semhle : The ruling in Bain v. F other gill (5), does not apply to 
India, and there is no exception to section 73 of the Indian Contract 
Act, in the ease of sale of immovable property. 

Banvhhod v. Manmohan Das (6) and Fitamher Sundarji v. Cas~ 
sihai (7) referred to. 

The measure of damage was the difference between the contract 
price and the compensation allowed to the vendors, excluding, how- 
ever, the statutory allowance of 15 per cent, inasmuch as the breach 
had occurred before the acquisition. 

Original Suit. 

On the loth December 1908, the defendants Sreemati 
Krishna Barana Dasi and her son, Satish Chimder Mitra, en- 
tered into an agreement with the plaintiff, Nabincliandra Saha 
Paramanick, for the sale of their half share in the land and 
premises No. 199-5, Tipper Chifpnr Road, in Calcutta, for the 
sum of Rs. 18,881-2-4 at the rate of Rs. 650 per cottah, the 
.sale to be completed within a month. The sum of Rs. 501 
was duly paid as earnest money by the plaintiff. 

On the 26th January 1909, the defendants informed the 
plaintiff that they could not fulfil their contract as they had 
previously sold their half share to one Gokul Chand Rural. 
The plaintiff refused to accept this excuse and insisted on the 
fulfilment of the contract. 

On the 5th x \pril 1909, the defendants again pleaded in- 
ability to perform tlieir contract, this time on the ground that 
they had mortgaged the half share in question along with 
several other properties, and the mortgagees refused to release 
it. The plaintiff, however, still insisted on the fulfilment of 
the contract. 

(1) (1869) L. R. 4 Q. B. 659. (4) (1776) 2 W. Bl. 1078. 

(2) [1899] 2 Ch. 320. (5) (1874) L.R.7 E. & I. App. 158. 

(3) [1902] 1 Oh. 195. (6) (1907) I. L. R, 32 Bom. 165. 

(7) 0 886) I. L. R. 11 Bom. 272. 
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On the 24th April 1909, Gokul Chand Rural brought an 
action against the present defendants and Paramaniek for 
specific performance of their alleged agreement of sale to 
him, and for an injunction restraining them and Paramaniek 
from completing the contract of the 15th December 1908. 
The action was, however, abandoned by Gokul on the 13th 
September 1909. Thereupon on the 18th September, the pre- 
sent plaintiff called on the defendants to complete their con- 
tract, but they refused to do so. 

In the meanwhile on the 2.8th April 1909, the Local Gov- 
ernment had published a declaration under the Land Acquisi- 
tion Act, announcing their intention of acquiring the whole 
of the premises No. 199-5, Upper Chitpur Road, for a public 
purpose. The premises were duly acquired by the Govern- 
ment, and on the 14th October 1909, the Collector made his 
award allowing the defendants for their half share in the 
premises, at the rate of Rs. 850 per cot tab, the sum of Rs. 
28,394-5-5 including the statutory compensation of 15 per 
cent. This sum of Rs. 28,394-5-5 was withdrawn under pro- 
test by the defendants through the mortgagees on the 9th 
November 1909. Subsequently a reference was preferred to 
the District Court by the defendants for the enhancement of 
the award, which reference was still pending and undeter- 
mined at the date of the present suit. 

The plaintiff brought this action for breach of the con- 
tract of sale to him of the half share in question, and claimed 
as damages the sum of Rs. 10,014-3-1 being the difference 
between Rs. 18,380-2-4, the sum still remaining unpaid by him 
in respect of the contract price, and Rs. 28,394-5-5, the sum 
which was paid to the defendants by the Local Government. 

Apart from certain pleas raised in their written state- 
ment, which they did not press at the trial, the defendants 
contended that no breach of contract had been committed by 
them, as they were unable to convey the property free from 
incumbrances, inasmuch as the mortgagees declined to release 
the property, and, further, that the damages claimed were ex- 
cessive and too remote. The defendants offered to refund the 
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earnest money to the plaintiff and to pay all costs incurred by 
him. The main issues raised at the trial were 

(i) Are the defendants hound under the contract to con- 
vey the property free from incumbrances, or are they bound to 
convey such interest only as they have in the property? 

(ii) What is the true measure of damages? 


1911 

■ 'Nab in- ' 
CHANDRA 

Saha ■ . 
Par AM A nick 


Krishna 

Parana 

Dasi. 


Mr. Sinka (with him Mr. A. N. Chaudhuri ), for the 
plaintiff. Under section 55 (1) (g) of the Transfer of Proper- 
ty Act, it is the duty of the vendor of immovable property 
to discharge all incumbrances existing at the time of sale. 
The existence of the mortgage was no defence to a claim for 
damages for breach of contract, as the breach of contract 
arose not from the inability of the defendants to make a good 
title, but from their not discharging the incumbrances which 
it lay in their power to do: Mayne on Damages, 8tli edition, 
pp. 238 — 245: Engell v. Fitch (1), and on appeal (2). Barn 
v. F other gill (3), which re-affirmed the rule in Flureau v. 
Thornhill (4), applies only to the case of a sale, where the 
vendor is incapable of making a good title, and does not over- 
rule Engell v. Fitch (2) : see Day v. Singleton (5) and Jones v. 
Gardiner (6). There was no question in this suit of any defect 
in the defendants’ title to the property. Robinson v. Harman 
(?) was also referred to. 

Mr. B. C. Mittev (with him Mr. Sircar ), for the defend- 
ants. Engell v. Fitch (2), is in direct conflict ‘with the de- 
cision of the House of Lords in Bain v. Fothergill (3), and 
must now be considered bad law. The reason for the decision 
seems to be that the damage cannot be assessed. As long as 
a mortgage is subsisting the legal estate lies in the mortgagee, 
the mortgagor having only the equitable interest, the equity 
of redemption. Hence there was a defect in the defendants’ 
title, although it might be curable by paying an extravagant 


(1) (1867) L. R. 3 Q. B. 314. (4) (1776) 2 W. Bl. 1078. 

(2) (1869) L. R. 4 Q. B. 659. (5) [1899] 2 Ch. 320. 

(3) (1874) L. R. 7 E. & I. App. 158. (6) [1902] 1 Oh. 191. 

(7) (1848) 1 E*ch r 850. 
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stun of money. Where the vendor acts in good faith, the 
purchaser is entitled by way of damages only to the cost of 
the investigation of title. 

Cur. adv . vult. 

Stephen J. This suit was originally decreed by me 
ex parte on the defendants failing to appear when the case was 
called on. Subsequently the defendants proved facts that led 
me to suppose that I might have been misled by evidence 
which showed that one of the defendants was in the High 
Court at the time I heard the suit, and w r as intentionally ab- 
senting himself from my Court; and I re-instated the case 
accordingly. 

The plaint in the case, as far as it is material, is as 
follows. On the 15th December 1908, the defendants contract- 
ed to sell and the plaintiff to buy a half share in land in 
Calcutta, at the rate of Rs. 650 a cottah which came to Rs. 
18,581-2-4 and the plaintiff paid Rs. 501 as earnest money: 
the sale to be completed within a month. On the 26th 
January 1909, the defendants informed the plaintiff that they 
could not fulfil their contract as they had previously sold the 
share in question to one Gokul Chand Rural, but the plaintiff 
refused to accept this excuse. On the 5th April, the defend- 
ants informed the plaintiff that they could not perform their 
contract because they had mortgaged the half share along 
with other property, and the mortgagees refused to release 
it. This excuse also the plaintiff refused to accept. Gokul 
next brought a suit against the present defendants and the 
plaintiff in which he sought to have a decree for specific per- 
formance against the defendants and to have them and the 
plaintiff restrained from completing the contract already men- 
tioned. This suit was abandoned, and on the 18th September 
the plaintiff called on the defendants to complete their con- 
tract, hut this the defendants refused to do. 

Meanwhile, on the 28th April, the Local Government 
published a declaration under the Land Acquisition Act an- 
nouncing their intention of acquiring the premises in question 
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for a public purpose. Tliis tliey eventually did paying for 
tliem a sum of Rs. 28,394-5-5 being at tbe rate of Rs. 850 a Nabin- 
cottah. Tbe plaintiff now sues for Rs. 10,014-3-1, tbe dif- Saha 
ference between tbe sum be contracted to pay beyond tbe Rs. Paea ^ anick 
501, and tbe sum which was paid to tbe defendants by tbe *b RISHNA 
Local Government in respect of tbe half share, which be Bast. 
alleges is the damage be has sustained by tbe breach of bis 
contract by the defendants. 

Tbe defendants, apart from pleas that they have given 
up, plead that they have not committed any breach of contract 
in being unable to convey tbe property free from incumbrances 
to tbe plaintiff, inasmuch as tbe mortgagees refused to re- 
lease it; they deny that tbe plaintiff w 7 as always ready and 
willing to complete the contract, and they say that tbe 
damages claimed are excessive and too remote. 

Issues were settled of which I need mention only tbe last 
three, as the contest in the case concerned them only : these 
were — 

“(3) Was the plaintiff ready and willing to perform the 
contract mentioned in tbe plaint? 

(4) What is tbe true measure of damages ? 

(5) Are tbe defendants bound under tbe contract to con- 
vey the property free from incumbrances, or are they bound 
to convey such interest only as they have in tbe property ?” 

The plaintiff opened bis case by addressing me on tbe 
fifth issue, an adverse decision on which would render further 
argument unnecessary. Taking tbe facts relating to the 
mortgage set out in tbe pleadings which have not in fact been 
disputed, be contended that tbe vendor was bound to dis- 
charge all incumbrances on tbe property at tbe date of tbe 
sale under section 55 (7) (g) of the Transfer of Property Act, 
which is, of course, merely an expression of previously well- 
established law. The mortgagee’s interest w r as such an in- 
cumbrance, and did not affect tbe title of tbe defendant so as 
to bring the case within the rule laid down in Fluteau v. 

Thornhill (1). Tie admitted that the purchase-money for the 
(1) (1776) 2 W. BL 1078. 
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1911 property sold would not suffice to redeem the mortgage which 
Nabej- included other property, and in which other mortgagors were 
CH Saha A concerned: hut he contended that so long as the vendor had 
Paeamanick j ] ijo'hts which if enforced would enable him to clear the 

f C. ° ° 

Krishna property from tlie incumbrance of the mortgage he was bound 
Dasi. so to clear it, whatever the cost might be, and would be liable 
in default on failing to do so. I consider this argument 
sound for the following reasons: The general law, which is 
only worth stating because of the exception to it, is that a 
man is liable for damages arising from a breach of contract. 
An exception to this rule was laid down in Flureau v. Thorn- 
hill (1), that upon a contract for the purchase of real estate, 
if the vendor without fraud, is incapable of making a good 
title, the intending purchaser is not entitled to any compen- 
sation for the loss of his bargain. This rule after being lim- 
ited in various ways was re-affirmed in modern times by the 
House of Lords in Bain v. Fothergill (2), In that case Lord 
Chelmsford says “ I think the rule in Flureau v. Thorn- 
hill (1), as to the limits within which damages may be re- 
covered upon the breach of a contract for the sale of a real 
estate must be taken to be without exception. If a person 
enters into a contract for the sale of a real estate knowing 
that he has no title to it nor any means of acquiring it, the 
purchaser cannot recover damages beyond the expenses he 
has incurred by an action for the breach of the contract ; he 
can only obtain other damages by an action for deceit.” This 
decision does not, in my opinion, cover the present ease. 
There is here no question of the mortgagor’s title. His title 
was perfectly good, but it was subject to the claim of the 
mortgagee which could be got rid of by payment of the debt 
which the mortgagor owed, and the question of how much he 
would have to pay, whether less or more than the amount of 
the purchase-money, could not affect the rights of the plaint- 
iff. That this is so, is shewn by the case of Engell v. 
Ftteh (3), where mortgagees with power of sale sold to the 

(1) (1776) 2. W. BP 1078. (2) (1874) L.R.7 E. & T. App. 158. 

(3) (1869) L. R 4 Q. B. 659. 
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■plaintiff, but took no steps to eject the mortgagor which 
they could have done, and it was held tliat tlie rule in Flureau 
v. Thornhill (1), did not apply. The decision seems to Lave 
been based chiefly on the case of Hopkins v. Grazehrook (2), Paiiamanicjic 
which established an exception to the rule in Flureau v. Krishna 
'Thornhill (1), which is expressly overruled in Bain v. Dasi. 
Fothergill (3). But in Bay v. Singleton (4), it was held that 
Engell v. Fitch (5), was not overruled by Bain v. Fother- 
gill (3), and that the latter case is not an authority for the 
application of Flureau v. Thornhill (1), “to the case of a 
vendor who can make a good title but will not, or will not do 
what he can do and ought to do in order to obtain one,” a 
provision which seems exactly to describe the present case. 

The same view seems also to have been taken in J ones y. 

Gardiner (6). Consequently I hold that the rule laid down 
in Flureau v. Thornhill (1), and re-stated in Bain v. Fother- 
gill (3), does not apply to the present case, and that the fifth 
issue must be answered in favour of the plaintiff. 

I must point out that, as has been brought to my notice, 
it has been held in the Bombay High Court that the ruling 
in Bain v. Fothergill (3), does not apply to India; and that 
there is no exception to the rule provided by section 73 of the 
Contract Act: see Ranchhod v. Manmohandas (7), which fol- 
lows the opinion expressed in the Note to s. 73 in Pollock 
and Mulhvs edition of the Contract Act, but differs from 
the decision in Pitamber Sundarji v. Cassihai (8). The case 
before me has not been argued on this point and it is un- 
necessary that I should decide it, but I am by no means pre- 
pared to say that I differ from the decision in the later case. 

The question then arises what is the proper measure of 
damages? As to this the defendants admit that they must 
repay the Es. 501 paid as part of the purchase-money at the 
time of the execution of the contract. The plaintiff contends 

(1) (17 76) 2 W. Bi. 1078. (5) (1869) L. R. 1- 0. B. 659. 

(2) (1826) 6 B. & C. 31. (6) [1902] 1 Ch. 195. 

(3) (1874) L. K. 7 E. & I. App. 158. (7) (1907) T. L. R. 32 Bom. 165. 

(,!) [1899] 2 Ch. 320. (8) (1886) I. L. R. 11 Bom. 271. 
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1911 that lie is further entitled to recover Its. 10,014-8-1 the difi'er- 
Nabin- once between what he was bound to pay further under the 
CH Saha A contract, viz., Its. 18,380-2-4 and Its. 28,394-5-5 the amount 
P aeamanick |j ie defendant has admittedly received in the land ac- 

V. 

■Krishna question proceedings in respect of his half share in the pro- 
Dast A perty in question. The defendants admit their liability on 
my findings for the difference between Its. 18,380-2-4 

and Its. 24,090-11-6 the amount at which their share in 

the land was valued in the proceedings, apart from the 

15 per cent, allowed for compulsory sale, that is 

Its. 6,310-9-2; but deny liability for the profit they receive in 
respect of the compulsory sale. On this point I think they 
must succeed. The plaintiff is entitled to he put as far as 
possible in the position he would have been in if the contract 
had been carried out on the day when it was broken, as on 
that day his rights under the contracts were converted into 
a right for pecuniary compensation. On the pleadings and 
on the evidence on the record, I consider that the breach oc- 
curred on the date when the contract ought to have been, 
but was not performed. That date was the 15th January 
1909. It was, of course, open to the plaintiff to waive Lis 
rights and to demand performance of the contract in spite of 
•the breach, and this he may he taken to have done up to the 
5th April the date assigned in the plaint for the arising 
of the cause of action : but I know of no authority for saying 
that he had power to postpone the breach of the contract as it 
was argued before me that he could, so far as to postpone its 
date till the 18th September when he demanded a conveyance 
for the last time. If we suppose the breach to have occurred 
either on the 15th January or the 5th April there can have 
been no question of the land being compulsorily acquired 
then, as the declaration in the land-acquisition proceedings 
was not made till the 28th April, and there is nothing to show 
that either party contemplated a compulsory acquisition, be- 
fore the date. Tlie plaintiff has contended that the case is 
covered by the principles of English Law laid down in Wil- 
liams on Vendor and Purchaser, p. 40, rule 8, and that 1 
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must give suck force as I can to tiie principle tliat from tlie 
date of the contract for sale the land in equity Delongs to tlie 
purchaser, and that lie is, therefore, entitled to the increased 
value given to the land by the land-acquisition proceedings. Paramanick 
But this overlooks the fact that the contract in this case has Krishna 
been broken, and that the question of damages is the only one Dasi. 
for me to consider. Also I am not prepared to hold that there 
is room for any principle derived from equity in the applica- 
tion of s. 55 of the Transfer of Property Act. 

The result is that I find in favour of the plaintiff who is 
entitled to the sum of Its. 501 which he has already paid to 
the defendant as purchase-money, and to Rs. 6,310-9-2, as 
damages for t lie breach of the contract. He is also entitled 
to costs on Scale No. 2. 

J • c. Judgment for plaintiff . 

Attorneys for the plaintiff: Neivgi Sf Mtilcerjee. 

Attorneys for the defendants: B. N. Bam $ Co. 
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Indian law IffiPOlii's tvoL. xxxvili 

PRIVY COUNCIL. 

BHAGABATI BAKMANYA 

V. 

KALICHARAN SINGH. 

[On appeal from the High Court at Fort William in Bengal.] 

Hindu Law—W ill— Construction of Will - Bequest Lo a Class— Persons not born ai 
death, of testator— Intention of testator . 

The will of a Hindu testator without issue, after giving his wife 
and his mother possession of his property moveable and immoveable 
for their lives, contained the following clause. “ On the death of my 
mother and my wife the sons of my sisters, that is to say, their sons 
who are now in existence as also those who may be born hereafter shall 
in equal shares hold the said properties in possession and enjoyment 
by right of inheritance, and shall maintain intact and continue the 
service of the established deities and ancestral rites according to the 
practice heretofore obtaining.” The testator died the day following 
the execution of the will. 

Held (affirming the decision of the High Court), that the intention 
was not to declare that the sisters’ sons had a “right of inheritance/ ’ 
but to give them under the will a vested interest in their respective 
shares at the testator’s death, though postponing their possession and 
enjoyment until the deaths of the mother and widow. 

Assuming that the testator’s intention was that all his nephews, 
whether then in existence or after born should take, there was a valid 
bequest to such of them as were capable of taking at his death, not- 
withstanding that others of the class were incapacitated from taking 
because not then born. 

Bam Lai Sett v. Kanai Lai Sett (1) upheld and approved, as lay- 
ing down the general rule of construction applicable to Hindu wills in 
the case of such a bequest where there is no other objection to it. 

Bias v. Be Livera (2) referred to as stating a convenient rule to 
apply to wills of Hindus, that a gift to children not in existence at the 
date of the gift should be limited to those born between the daft' 
oi the will and the death of the testator. 

Appeal from a judgment and decree (1st .June 1905) of 
the High Court at Calcutta, which dismissed an appeal from 

* Present '■ Loan Macnachten, Lobb Hobson, Sir Arthur Wilson 
and Mk. Ameeb Ali. 

(1) (1886) I. L. R. .IS Calc. 663. 


CO (.1879) L. It. 5 A. a m. 
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a decree (24th April 1903) of tlie District Judge of Murshi- 
dabad. 

The defendants were tlie appellants to His Majesty in 
Council. 


1911 

Bhagabati 
Barman y a 

v. 

Kalicharan 

Singh. 


The question for determination in this appeal was as to 
the true construction of the will of one Itam Lai Singh, which 
was executed on 2nd March 1868. 


The facts and the material portions of the will are set out 
in the report of the case before the High Court (Sir Francis 
W. Maclean C.J., and Ghose, Harington, Mitra and Geidt 
JJ.) which will be found in I. L. E. 32 Calc. 992. 


On this appeal, 

Sir R. Finlay, K.C. , and Ross, for the appellants, con- 
tended that there was no devise to the nephew, the intention 
of the testator being, it was submitted, that they should 
take “by right of inheritance,” after the death of the sur- 
vivor of his widow and his mother; and that the clause of the 
will to be construed contained a declaration to that effect. 
There was nothing, on the proper construction of the will, 
which gave the sisters’ sons, or any of them, a vested interest 
in the estate on the death of the testator. But, assuming 
that there was a devise to the nephews, and the intention was 
that they should all take under it, those “now in existence 
as also those who may be born hereafter,” it was a bequest 
to a class some of whom were not in existence at the testator’s 
death, and was therefore void in its entirety. On this point 
there was a conflict of decision in India the earlier cases fol- 
lowing the rule in the English case of Leake v. Robinson (1), 
which was followed in PearJcs v. Moseley (2) ; and the later 
cases following the principle laid down in Hai Bisjiai Cluuul 
v. Asmaida Koer (3), and Ram Lai Sett v. Kanai Lai Sett (4). 
Of the cases in which such a bequest was held to be wholly 
void were cited Bra mania yi Dad v, Joyes Chandra Dull (5) ; 

(!) (1817) 2 Mer. 304. (!) (1886) 1. L. R. 12 Calc. 063. 

(2) (1880) L. R. 5 A. C. 711. (5) (1871) 8 B. L. R. 100, 110. 

(3) (1883) I. L. R G All. 500; 

L. R. 11 I. A. 161. 
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Boudamincy Dassee -v, Jogesh Chandra DuU (1); K he rode- 
momy Dassee v. lJoorgamoney Dassee (2) ; Rajomoyee Dassee 
v. Tvoyhikhom ohiney Dassee (3); and Jm/rmn Narronji v, 
Kuvcrbai (4) ; whilst of those which, decided that the bequest 
was good as to those of the class who were in existence at the 
time the gift look effect, reference was made to Javerbai v. 
Kahlibai (5); Manjamma . v.. Padmanabhayya (6); Man--' 
gal dm Parmaruindas . v. Tribkwvandas Narsidas (7); Tri- 
blmvdndm R uUonji M ody ■ v. Ganyadas Trieumji (8); Krish- 
na ran Ramehandra v. Betuibai (9); Khimji J air am. Narronji 
v. J/omr/i J air am Narronji (10); Bhdba Turin i Debya v. 
I* vary Lai I Pan gal (11); Card hand as Poonderdas v. ZCC Ram- 
coneer (12); and Ad vocate-G eneral v. Karmali Rahimbhai 
(13). Maine’s Hindu Law, 7th Ed., pages 503, 504, 505, 
section 382. The- Succession Act (X of 1865) sections 100, 
101, 102; and the Transfer of Property Act (IV of 1882), sec- 
tions 13, 14, 15 were referred to, the sections of the Acts 
(though not applicable to the present case) being cited by 
way of illustration as to what was intended to he the rule in 
India as to bequests to persons not in existence [DeGruyther, 
K.C. , referred to Fell v. Piddolph (14).] 

DeGruyther > K.C., and D. Dube , for the respondents, 
were not heard. 

The judgment of their Lordships was delivered by 
Loud Maoxaghtex,. This is an appeal from a judg- 
ment of the Calcutta High Court delivered by Maclean, CM., 
affirming a decree of the District Judge of Murshidabad.'";, 
The question turns upon the meaning and effect of the 
will of a Hindu gentleman named Ram Lai Singh, The 

(!) (1877) I. L, E. 2 Calc, 282. (8) (1893) L L. R. 18 Bom. 7. 

(2) (1878) I. L. R. 4 Calc. 455 ' ' (9) (1895) L L, R. 20 Bom. 571. 

<3) (1901) I. L/B. 29 Calc. 260, (10) (1897) T. L. 11. 22 Bom. 533. 

(A) (1885) 1. L. R. 9 Bom. 491, 508. (11) (1897) 1. L. 11. 24. Calc. 616. 

(5) ( 1 890) I. L. R. 15 Bom. 326. (12) (1901) f. h. R. 26 Bom. 449. 

(6) ( 1889) T. L. R, 12 Mad. 393. (13) (1903) 1.L.R.29 Bom. 133, 150. 

(7) (1891) I. L. R. 15 Bom. 652. (14) (1875) L. R. 10 C. l\ 701. 
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will was executed on the 2nd of March 1808. The testator 1911 
died on the following day. Bhagabati 

At the date of the will the state of the testator’s family Babmanya 
was this. Tlie testator had no issue. His mother and his Kalicharan 
wife were alive and he had four sisters living. Two were 
childless widows. The other two had male offsprings. 

The will, so far as material, is in the following terms : — 

“My mother, Plnidan Kumari Barmanya, and my wife, Bhagabati 
Barmanya, shall, as long as they live, hold possession of all my pro- 
perties, movable and immovable, and enjoy and possess the same on 
payment of the eollectorate revenue and the zemindars’ rents, and by 
maintaining intact and continuing the service of the established deities 
and the ancestral rites according to the practice heretofore obtaining, 
and shall pay off my debts and realise my dues. They shall not he 
competent in any way to transfer the immovable property to any one. 

On the death of my mother and my wife, the sons of my sisters, GSolap 
Sundari Barmanya and Annapurna Barmanya, that is to say, their sons 
who are now in existence, as also those who may he born hereafter, 
shall, in equal shares, hold the said properties in possession and en- 
joyment by right of inheritance, and shall maintain intact and continue 
the service of the established deities and the ancestral rites according 
to the practice heretofore obtaining.” 

The difficulty, so far as there is any difficulty in constru- 
ing the will, is occasioned by the bequest to the after born 
sons of the testator’s two sisters, which has been taken to 
include nephews horn after the testator’s death. It may per- 
haps be doubted whether the will properly construed gives 
rise to the question on which so much argument has been ex- 
pended. If an English will expressed in similar terms were 
before an English Court it would probably be held that the 
gift to after born children was confined to children coming 
into existence between the date of the will and the testa- 
tor’s death. There is nothing in the circumstances in which 
this will was made though the testator died the next day to 
render that view improbable, for he expressly provides that 
if he recovers the will shall hold good unless altered. “The 
real doctrine of the Court,” says Wood, Y.C., in Mann v. 

Thomjnon (1) : 

“ Is, that when children are mentioned in a will, that means prim a 
facie , if.no intervening interest be given, that which is considered to 

(1) (1854) 1 Kay 638, 641-642. 
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be tlie testator’s meaning in tlie ease of a gift to individuals, namely, 
those who may be living at the death of the testator. If the gift be 
not immediate, it may be that he intends to include all those children 
who may be living at the time of distribution; and the Court judges 
of the intention in this respect from the whole scope of the will.” 

The rule is not altered by the addition of words of futurity 
as if the gift be to children “born and to be born’" or to 
children “begotten and to be begotten. 5 ’ In accordance with 
this rule a gift expressed to be to a daughter and her husband 
and “their child now existing and also the other children 
which may hereafter be procreated 55 was held by this Board 
to be limited to children born between the date of the will 
and the testator’s death: Davis v. De Liver a (I). The fact 
that this rule is a rule of convenience is some reason for ap- 
plying it to Hindu wills, and an additional reason may be 

found in the well-known doctrine of Hindu law that a gift 

to an object not in existence is absolutely void. But however 
this may be, it has been assumed throughout that the testa- 
tor intended children born after his death to be included in 
the gift. And their Lordships propose to deal with the case 
on that assumption. 

It will be convenient at the outset to dispose of a point 
suggested by the words “by right of inheritance . 55 It was 
said that there was really no bequest in favour of the nephews, 
and that so far as they were concerned the will only de- 
clared a right of inheritance. The High Court had no 

difficulty in rejecting that contention, and their Lordships 
are of the same opinion. It is not very easy to determine 
the proper meaning of the expression translated by the words 
“by right of inheritance . 55 The learned Chief Justice ex- 
plains that the literal translation should be “as after-takers , 55 
and he adds that “it may be that the testator used the ex- 
pression in the sense that the nephews would take with the 
same incidents of proprietorship as heirs would . 55 Whatever 
the exact meaning of this doubtful expression may be, it 
caimot in their Lordships 5 opinion have been inserted for the 


(!) (1879) L. H. 5 A. 0. 123. 
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purpose of rendering meaningless words which had only just- 
been used. 

Apart from this point the learned counsel for the appel- 
lant argued in the first place that there was no vesting until 
the death of the survivor of the mother and the widow. Their 
Lordships, however, think it is clear on the construction of 
this will that the nephews were intended to take a vested 
and transmitable interest on the death of the testator, though 
their possession and enjoyment were postponed. Whether 
it was the intention of the testator that on the birth of 
nephews after his death, interests vested should be divested 
so as to let in such after born nephews is another question. 

It was contended in the second place (and this of course 
was the principal contention) that the gift including, as it 
did, a gift to persons not in existence at the time of the testa- 
tor’s death was altogether void. 

Upon this question there has been, as the learned Chief 
Justice observes, a conflict of judicial opinion in India. But 
in their Lordships’ opinion the question was set at rest for all 
practical purposes by the judgment of Wilson, J., as he then 
was, in the case of Bam Loll Sett v. Kanai Lai Sett (1), in 


1911 

Bhagabati 

Bahmanya 

V. 

Kalichakan 

SlXGH. 


1886. 


In that case the learned Judge disposed of the cases 
which had been treated in India as authority for introducing 
into the construction of Hindu wills the rule commonly re- 
ferred to as the rule in Leake v. Robinson (2). He showed 
that the rule was introduced into India owing to a mistaken 
analogy, and at the end of a judgment which leaves nothing 
more to be said, he stated that he should be “prepared to 
hold, as the general rule, that where there is a gift to a class, 
some of whom are or may be incapacitated from taking be- 
cause not born at the date of gift or the death of the testator, 
as the case may be, and where there is no other objection to 
the gift, it should enure for the benefit of those members of 
the class who are capable of taking.” 


(1) (1886) T. L. R. 12 Calc. 668. 


(2) (1817) 2 Mer. 868. 
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1911 In that conclusion their Lordships agree and they are 

Bhagabati glad to have this opportunity of expressing their entire con- 
Barmanya curr8nce j n judgment to which they have referred. It 
Kalioharan wou jd serve no useful purpose to recapitulate the learned 

blNGH. < 

Judge’s arguments. But there is one passage at page u< 8 
to which their Lordships desire emphatically to call atten- 
tion. It is this : — 

“It is no new doctrine that rules established in English Courts for 
construing English documents are not as such applicable to transac- 
tions between natives of this country. Rules of construction are 
rules designed to assist in ascertaining intention, and the applicability 
of many such rules depends upon the habits of thought and modes of 
expression prevalent amongst those to whose language they are ap- 
plied. English rules of construction have grown up side by side with 
a very special law of property and a very artificial system of con- 
veyancing, and the success of those rules in giving effect to the real 
intention of those whose language they are used to interpret, depends 
not more upon their original fitness for that purpose than upon the fact 
that English documents of a formal kind are ordinarily framed with a 
knowledge of the very rules of construction which are afterwards ap- 
plied to them. It is a very serious thing to use such rules in interpret- 
ing the instruments of Hindus, who view most transactions from a dif- 
ferent point, think differently, and speak differently from Englishmen, 
and who have never heard of the rules in question.” 

Their Lordships will humbly advise His Majesty that tin's 
appeal should be dismissed. 

The appellant will pay the costs of the appeal. 

-4 ppca I dim} im>d . 

Solicitor for the appellants : G. C. Farr. 

Solicitors for the respondent : T. L. Wilson $ Co . 

J. v. w. 
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APPELLATE CIVIL. 


Before Mr. Justice Moolcerjee and Mr. Justice Teunon. 

. SAHEBJAN BEWA 
v. 

AN S ABTTDDIN . * 

Mahomedan Law— Bower— Possession-Right of Widow to retain husband's •pro- 
perty until dower debt is paid off. 

Under the Mahomedan Law, when a widow is in possession of 
the undistributed property of her deceased husband, such possession 
having been obtained lawfully and without force or fraud, and her 
dower or any part of it is due and unpaid, she is entitled, as against 
the other heirs of her husband, to retain such possession until her 
dower debt is paid. 

The possession need not necessarily be possession obtained by an 
agreement with her husband or his heirs. 

Bibi Tasliman v. Bibi Kasiman (1) and A manat-un-nissa v. 
Bashir-un-nissa (2) dissented from. 

Second appeal by the defendant No. 1, Sahebjan Bewa. 

This appeal arose out of an action brought by the plaintiff 
to recover possession of certain immoveable properties on a de- 
claration of his title thereto. It appeared that one Sharafat 
died, leaving two widows, defendants Nos. 1 and 2, a son, 
now dead, by defendant No. 2, and two sons Askaruddin and 
Gyasuddin, by another wife who had predeceased him. He 
also left a nephew, the son of his brother, who is the plaintiff 
in the present suit. Subsequently Askaruddin died. 

The plaintiff stated that defendant No. 2 sued for recovery 
of possession of her 5as., 13gds., 1c., lkr., share, in the Court 
of the 2nd Munsif, Manickgunj, but during the pendency of 
the suit her son Hafizuddin died, leaving the defendant No. 1 
and Gyasuddin as heirs; and on the death of Gyasuddin he 

* Appeal from Appellate Decree, No. 244.9 of 1908, against the de- 
cree of Tarak Chandra Das, Subordinate Judge of Dacca, dated Aug. 5, 
1908, modifying the decree of Narendra Nath Chakravarti, Munsif of 
Manickgunj, dated July 31, 1907. 

(1) (1910) 12 C. L, J. 584, 


(2) (1894) L L, B. 17 AH 77, 
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being his sole heir brought this suit for recovery of possession 
of the share of the properties which Gyasuddin was entitled 
to. 

Defendant No. 1 contended, inter alia, i hat the plaintiff 
was not entitled to recover possession of the property without 
paying off her dower to the extent of 200 rupees. Defendant! 
Nos. 3, 6, 9 and 21 who appeared and who were usufructuary 
mortgagees contended that the plaintiff: was bound to recog- 
nize their mortgages. 

The Court of first instance decreed the plaintiff’s suit 
with mesne-profits subject to a mortgage in favour of defend* 
ants Nos. 3 and 6, and also to payment of Es. 141 and odd out 
of the dower debt due to the defendant No. 1 from ner lafi 
husband. On appeal by the plaintiff, the Subordinate Judge 
held that the plaintiff was entitled to recover possession from 
the widow, without payment of the dower debt, and that the 
widow might claim her dower by way of set off if the plaintiff 
vshould hereafter sue her for recovery of mesne profits. 

Against this decision the defendant No. 1 appealed to 
the High Court. 

Bobu Mnhinda Nath Roy, for the appellant. 

Dr. Sarai C hinder Bymeh , for the respondent. 

Cur. adv. vv/L 

Mocker jee and Tetjnon JJ. This is an appeal on behalf 
of the first defendant in a suit for recovery of possession of 
land. The subject matter of the dispute originally belonged 
to a Mahomedan by name Sarafat, who died about the year 
1897. He left two widows, who are the first two defendants 
in the present suit, a son, now dead, by the second widow, 
and two sons by another wife w r ho had predeceased him. He 
also left a nephew, the son of his brother, who is the plaintiff 
in the present action. After his death his property, after suc- 
cessive-devolutions to the details of which reference is not 
necessary for our present purpose, vested in his son Said- 
ucldin. Upon the death of the latter, the plaintiff sues to 
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recover possession of a two-thirds sliare by right of inheri- 
tance. The claim is resisted by the first widow as also by Sahebjan 

Bewa 

two usufructuary mortgagees, who have derived title from the Vm . 
heirs of the original owner. The first widow resists the claim Ansaruddin. 
on the ground that so long as her dower to the extent of two 
hundred rupees remains unpaid, she is entitled under the 
Mahomedan Law, to continue in possession. The Court of 
first instance found that the widow was entitled to the dower- 
debt, and made a conditional decree in favour of the plaintiff, 
that upon payment by him of a proportionate share there- 
of, lie would recover possession. As regards the usufructuary 
mortgagees, the Court held that the plaintiff was bound to 
redeem them or to wait till the expiry of the term fixed in 
the mortgage instruments. Against this decree, the plaintiff 
appealed to the Subordinate Judge, who has affirmed the de- 
cree of the Original Court so far as the usufructuary mortgagees 
are concerned, but has varied it in so far as the widow is con- 
cerned. The Subordinate Judge has held that the plaintiff 
is entitled to recover possession from the widow without pay- 
ment of the dower-debt, and that the widow might claim her 
dower by way of set off if the plaintiff should hereafter sue 
her for recovery of mesne profits. The widow has now ap- 
pealed to this Court, and on her behalf it lias been argued that 
the decree made by the Subordinate Judge is contrary to 
well- recognised principles of Mahomedan Law, and that the 
plaintiff is not entitled to recover possession from her till her 
dower-debt has been satisfied. In our opinion, this conten- 
tion is well-founded and must prevail. 

It cannot be disputed that under the Mahomedan Law 
when a widow is in possession of the undistributed property 
of her deceased husband, such possession having been obtained 
lawfully and without force or fraud, and her dower or any 
part of it is due and unpaid, she is entitled as against the other 
heirs of her husband to retain such possession until her dower- 
debt is paid; but she must account to them for the profit re- 
ceived. This position is established by the decisions of the 
Judicial Committee in the cases of Ameer-rin-nissa v. Mot ad - 

34 
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tm-nissa (1) and Bachun v. Hamid H ossein (2). ; The same- 
view has been uniformly adopted in ibis Court in the eases of 
Woomatool Fatima v, Meerunmunnissa (3), Ahmed Hussain 
v. Khadeja (4); Bibee Tajein v. Syud Waited AH (5), B ale- 
reed an x. Ummatul Fatima (6), and U mat ul Mehdi v. Eul- 
sum (7). The cases of Wahidunnissa v. Sludrattun (8) ami 
Bazayet Hossein x. TJooliehand (9), do not militate against thL 
view, as they are authorities merely for the proposition that a 
widow, though her dower remains unpaid, cannot follow tne 
estate of her husband when it has passed into the hands of 
bona fide purchasers for value without notice of her claim. 
It has been contended, however, by the learned vakil for the 
plaintiff-respondent, upon the authority of the decision in 
Bibi Tashliman v. Bibi Kasiman (10), that the possession of the 
widow cannot be maintained as against the heirs, unless it is 
established that such possession was obtained by agreement 
with either her husband or his heirs. We are unable to adopt 
this view as a correct exposition of the law on the subject. 
The attention of the learned Judges who decided the case 
of Bibi TashUman v Bibi Kasiman (10), was drawn only to the 
case of Amanatnn n issa v. BasMrunnissa (11) : their attention 
does not appear to have been invited to the later decision in 
Muhammad Karimull ah x. Amani Beg am (12), where the con- 
trary view adopted in Amani v. Karimull ah (18) was affirmed. 
In our opinion, the effect of the decision in Amanatunnissa x. 
BasJiirimnissa (11), is to fritter away the rule laid down by 
their Lordships of the Judicial Committee and we are in agree- 
ment with the weighty criticism on that case by Sir Boland 
Wilson in his valuable treatise on Anglo-Mahomedan Law. 
3rd edition, section 162. It is worthy of note that the view 


(1) (1855) 6 Moo. I. A. 211, 

(2) (1871) 10 B. L. B. 45 ; 

14 Moo. I. A. 377. 

(8) (1868) 9 W. R. 31S. 

(4) (1868) 10 W. B. 369. 

(5) (1874) 22 W. R, 118. 

(6) (1905) 3 C. L. J. 541. 

(13) (1894) I. 


(7) (1907) I. L. R. 35 Calc. 120. 

(8) (1870) 6 B. L. B. 54. 

(9) (1878) I. L. B. 4 Calc. 402; 

L. R, 5 I. A. 211. 

(10) (1910) 12 C. L. J. 584. 

(11) (1894) T. L. R, 17 All. 77. ' 

(12) (1895) T. L. R, 17 All. 93.. 

L. R. 16 All. 225. 
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taken in tlie ease of Amanatunnissa v. Baskirunnusa (1), is 1911 
not in agreement with the earlier decision in Balund Khan v. Sahebjan 
Janet (2), and that the decision in Mir an v. Najihan (A), 
was disapproved in Inidad Hossain v. Ho# wine Bux (4) ; con- Ansaruddix 
sequently the decision in Amiran v. liahiman (5), must also 
be taken to have been disapproved. In this divergence of 
judicial opinion amongst the learned Judges of the Agra and 
Allahabad High Courts, we must adhere to what has been 
recognised as the rule on the subject in this Court. It must 
further be observed that the limitation suggested would prac- 
tically nullify the rule, for if a widow has got into- possession 
by an agreement with her husband or his heirs, it is incon- 
cievable how any case could come into Court for recovery of 
possession of the estate from her hands; in other words, to 
bring the case within the principle adopted by the Judicial 
Committee, namely, the possession of the widow' to be main- 
tained by a Court of Justice, must be possession lawfully 
obtained, without force or fraud, it need not necessarily be 
possession obtained by an agreement with her husband or 
with his heirs. We may add that the cases of Mehrun v. 

Kuheerun (6) and Ali Muhammad Khan v. Azizulla Khan 
(7), do not support the view taken in Amanatunnissa v. 
Bashirunnissa (I), because in the first of these cases, it does 
not appear that the widow had possession since her husband's 
death, and in the second, it was merely decided that the 
lien for dow r er claimed by the wddow w r as personal to herself, 
and did not pass to a purchaser of the estate. The learned 
vakil for the respondent has, however, suggested that the 
possession of the widow in this case was not in her character 
as the wddow of the original owner, entitled to realise her 
dow’er-debt from the income of the property, but was rather 
possession as heir or guardian of her infant step sons. This 
suggestion is ingenious, and does not appear to have been 

(1) (1894) I. L. R, 17 All. 77. (5) (1867) 2 Agra H. C. R. 362. 

(2) (1870) 2 All. H. C. R. 319. (6) (1870) 13 W. R. 49; 

(3) (1867) 2 Agra H. C. R. 335. 6 B. L. R. 60. 

(4) (1869) 2 All. H. C. R, 327. (7) (1883) I. L. R. 6 All. 50. 
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made at any stage in tile Court below ; but there is no sub- 
stance in it, because, so far as we are able to gather from 
the materials on the record, the widow came into possession 
upon the death of her husband, and there is no reason why 
her possession should not be attributed to her character as 
widow of the original owner. In any event, there is nothing 
in her conduct to shew that her possession was inconsistent 
with the character now claimed by her. The real contro- 
versy in the Original Court was whether she was entitled to 
get Rs. 200 or 10 rupees on account of dower, while the argu- 
ment addressed to the Subordinate Judge was that upon no 
principle recognised by Mahomedan Law, could she claim to 
retain possession as against the heirs. The suggestion, there- 
fore, put forward for the first time in this Court, does not 
carry any weight. The plaintiff claims not as the direct heir 
of the original owner but as the heir of persons who were 
heirs of the original owner and acquiesced in the possession 
of the estate by the widow. In our opinion, the principle 
laid down in the two decisions of the Judicial Committee to 
which we have referred is applicable to the present case, and 
the appellant is entitled to continue in possession till her 
dower-debt has been satisfied. 

The only other question which requires consideration is 
as to the form of the decree. The Court of first instance, as 
we have stated, made a conditional decree for possession in 
favour of the plaintiff upon payment of a proportionate share 
of the dower-debt. The widow was satisfied with this decree 
and did not appeal against it. The plaintiff appealed and 
took up the extreme position with success that he was enti- 
tled to an unconditional decree for possession. That decree, 
the widow lias now convinced ns, cannot be maintained, and, 
therefore, we are bound to consider what decree should be 
made: Panchat v. Zalim Singh (1). At one stage of the 
arguments we were inclined to adopt the view that an ac- 
count ought to he taken of the profits received by the defen d- 


(IV (1877) I.L. R. 3 Calc. 214. 



.VOL. XXXVIII] CALCUTTA SERIES. 481 

ant from the share sought to be recovered by the plaintiff, 1911 
that against such profits should be set off the interest upon Sahebjan 
the dower-debt and that then a decree in favour of the Vt 
plaintiff should be made subject to the payment of the bal- Ansahuddin. 
ance, if any, that may be found due to the widow. The suit, 
however, has not been so framed as it ought to have been ac- 
cording to the observations of Sir Barnes Peacock, C.J., in 
Ahmed Hossein v. Khadeja (1). The property is of small 
value; the plaintiff himself values it at Bs. 225. Consequently 
it is not an unreasonable assumption to make, as was made 
by Sir Barnes Peacock in the case of Woomatool Fatima 
Begum v. Meerunmunnessa Khartum (2), that the profits re- 
ceived by the widow may be set off against the interest on 
the dower-debt ; in other words, it may reasonably be assumed 
for the purposes of this litigation, that if the widow" had re- 
ceived her dower-debt immediately upon the death of her 
husband, she might have invested it in property which would 
have brought her approximately the same amount of profit 
that she has actually realised by possession of the property 
in dispute. In this view, she would be entitled to remain 
in possession till the principal amount of her dower-debt was 
paid to her, and this is in reality the decree wdiich was 
made by the Court of first instance ; that decree in this view 
is, on the whole, just and ought to be affirmed. 

The result, therefore, is that this appeal is allowed, the 
decree of the Subordinate Judge set aside, and that of the 
Court of first instance restored. The appellant will have her 
costs from the plaintiff both here and in the Court of Appeal 
below. 

Appeal allowed . 


(1) (1868) 10 W. R. 368. 


(2) (1868) 9 W. R. 318. 
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Before Mr. Justice Chitty and Mr. Justice Cove. 

N-AMTTNA BIBI 

v. 

ROSEA MIAH.* 

Execution of Decree — Attachment — Sale proclamation— Notice— -Civil Procedure 
Code ( Act V of 1908) o. XXI , rr. 57 66— “ Default ”, meaning of. 

On 20th February, 1909, an execution case, which could not pro- 
ceed owing to the failure of the decree-holder to serve notice on the 
judgment-debtor as required by o. XXI, r. 66, of the Civil Procedure 
Code, 1908, was dismissed, the order concluding with these words: — 
“ The execution case is accordingly dismissed, the properties will re- 
main under attachment. Decree-holder will bear his own costs.” 

On 25th March, 1909, the decree-holder without issuing a fresh at- 
tachment again applied for sale of the property, and duly served the 
required notice. The judgment-debtor objected on the ground that 
there was no subsisting attachment. 

Held, that this application must also be dismissed. 

Held, per Chitty J., that the words of order XXI, rule 57, are 
imperative and the attachment on the property ceased by operation of 
law on the 20th February, 1909, and that the word “default” in that 
rule, cannot be given a restricted meaning so as to confine it to default 
in appearance, in the payment of process fees, or in production of docu- 
ments, but must have its ordinary meaning, namely, failure to do what 
one is legally bound to do. 

Held, per Coxe J., that under the Civil Procedure Code, 1882, 
the striking off of execution proceedings was capable of different in- 
terpretation in different circumstances, but order XXI, rule 57, was 
enacted to put a stop to the confusion. The application for execution 
having been dismissed the result specified in order XXI, rule 57, must 
necessarily follow. 

Puddomonee Dossee v. Boy Muthooranath Chowdhry (1), Biswa SoTian 
Chunder Gossyamy v. Binanda Chunder Dibingar Adhihar Gossya - 
my (2), Mol) unt Bhagwan Bamanvj Das v. Ehetter Moni Dassi (3) re- 
ferred to. * 

* Appeal from order, Xo. 55 of 1910, against the order of M. Yusuf, 
District Judge of Noakhali, dated Oct. 2, 1909, confirming the order of 
Kumud Kanta Sen, Munsif of Sudharam, dated Aug. 2, 1909. 

(1) (1873) 20 W. R. 133. (2) (1884) I. L. R. 10 Calc. 416. 

(3) (1896) 1 C. W. N, 617. 
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Appeal by the judgment-debtor, Narnuna Bibi. 



The facts of the case are set out in the judgment of 
Chitty J. 


Namuna 

Bibi 

v. 

Rosha Miah. 


Bobu liari Bhiisan M ulcer jee, for the appellants. 

Babu Brajendranath C hatter jee, for the respondent. 

Cur. adv . vult. 


Chitty J. This is an appeal by the judgment-debtor 
against an order of the lower Appellate Court affirming that 
of the Mimsif in certain execution proceedings. The sole 
point for determination is whether at the date of the decree- 
holder’s last application for sale, dated 25th March 1909, the 
property sought to be sold was under attachment. 

The facts are as. follows: In 1906, the decree-holder 
obtained a money decree against the judgment-debtor and, 
in execution attached and advertised for sale the taluk now 
in question. The judgment-debtor raised objections and pro- 
ceedings took place which delayed matters for two years. It is 
unnecessary to particularise those proceedings as they have 
no bearing on the present case. On 4th April 1908, the 
decree-holder again applied for execution and asked for sale 
of the taluk (Execution Case, No. 464 of 1908). The judg- 
ment-debtor raised an objection that there was no subsisting 
attachment. This question was fought out in Miscellaneous 
Case, No. 190 of 1908, and both in the Court of first instance and 
the Appellate Court, the decision was against the judgment- 
debtor. The decree-holder then took further steps and a 
fresh sale proclamation was issued. The judgment-debtor 
again objected and his objection gave rise to Miscellaneous 
Case, No. 287 of 1908, which was eventually dismissed. On 
2nd January 1909, we find this order in Execution Case, No. 464 
of 1908 “Miscellaneous Case, No. 287 of 1908, has been dis- 
missed for default. Issue sale proclamation on the property 
attached, fixing 15th February for sale. Decree-holder to file 
talabana and written process at once.” On 15th February 
1909, we find the order . “ Put up for sale after the sale (? 
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work) of Judges and other Courts are over” and on I Tib 
February 1909, “Decree-holder is permitted to bid at sale up 
to the decretal amount as prayed for.” 

Then on 20th February 1909 comes the order on the effect 
of which the determination of this appeal depends. 

It runs as follows: — “The judgment-debtor and the in- 
cumbrancer have filed two petitions of objections. Several 
points have been urged, but the most important is that no 
notice was served on the judgment-debtor in accordance with 
the provisions of rule 66 of order XXI of the new Code 
before settling the terms of the sale proclamation. It appears 
that the sale proclamation was drawn up on the 6th January. 
The new Act came into force on the 1st idem. The sale must 
therefore be stayed as the sale cannot take place on the pro- 
clamation now issued. The pleader for the decree-holder con- 
sents he will file a fresh application for execution and this 
case which has been pending for a long time may be dismissed. 
The Execution Case is accordingly dismissed. The properties 
will remain under attachment. Decree-holder will bear his , 
own costs.” 

Acting in compliance with that order and in pursuance of 
his intention expressed on 20th February 1909, the decree- 
holder again on 25th March 1909 applied for sale of the pro- 
perty after issue of the necessary sale proclamation. On this 
occasion notice under order XXI, rule 66, was duly served and 
the judgment-debtor came in and shewed cause, alleging that 
there was no subsisting attachment, it having ceased on 20th 
February 1909 by operation of law under the provisions of 
order XXI, rule 57, when the previous Execution Case was 
dismissed. 

Both the Courts below have decided against the judg- 
ment-debtor. The Munsif holds that the rule has no appli- 
cation, (i) because default means only default in appearance, 
or in payment of fees or in putting in documents, and that 
there was no such default in this case; (ii) there is nothing 
to prevent a Court from keeping an attachment in force, except 
in a case dismissed for default ; (in) the Court did not intend 
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to “kill— this application; and (iv) that an attachment not 
expressly abandoned or withdrawn subsists. Namuna. 

The Subordinate Judge as I read his judgment held that v . 


there was no default on the part of the decree-holder. He Ros ha M iah 
says that the Munsif evidently suggested the order of dismis- Chitty J. 
sal, which was accepted by the decree-holder, and that it 
would be unfair to make the decree-holder “ responsible for 
the Court’s suggestion, to which he bowed down simply out of 
respect.” Now there can be no doubt whatever that the only 
obstacle to the Court’s proceeding further with the application 
for execution in January and February 1909 was that the re- 
quisite notice under order XXI, rule 66, had not been issued 
or served on the judgment-debtor. It appears equally clear 
that it was the duty of the decree-holder to apply for such 
notice and take the necessary steps to have it served upon the 
judgment-debtor. Not having done so, the decree-holder was 
in default, and it was this default that prevented the Court 
from proceeding with the execution on 20th February 1909. 

I can see no reason for giving a restricted meaning to the 
word ‘ default ’ in order XXI, rule 57, that is, to confine it to 
default in appearance, in the payment of process fees, or in 
production of documents. It must, I think, have its ordinary 
meaning, namely, failure to do what one is legally bound to 
do. 

If this be the view taken, the matter admits of no doubt. 

The words of order XXI, rule 57, are explicit and imperative ; 

“Upon the dismissal of such application the attachment shall 
cease.” It is not open to the Courts to consider what the 
Judge or the parties intended. The Judge, no doubt, intend- 
ed to continue the attachment for he said so in so many words. 

No intention, however, of the Judge or the parties, nor any 
such order of the Judge can override the express provision of 
the law that upon the dismissal the attachment shall cease. 

The Judge might, if he had thought fit, have adjourned the 
application. He was, however, unwilling to do so, as the case 
had been long pending. The decree-holder appears to have 
admitted his default, for he not only acquiesced in the disrais- 
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sal but consented to pay all tlie costs. It is no excuse to 
say, as has been contended here, that the new Code of Civil 
Procedure had only just come into force and the Court and the 
Bos ha M iah. parties were therefore not well acquainted with its provisions. 

Chitty J. The ignorance of a law whether new or old is no excuse. 

I am of opinion that the attachment had ceased by operation 
of law on 20th February 1909 and that the decree-holder could 
not proceed further in execution without again placing the 
property under attachment. Some attempt was made to argue 
that no second appeal lay in this case, but the learned pleader 
confessed that he did so with diffidence. It is clear that it is 
a question between the parties in execution under section 47, 
Civil Procedure Code, and that an appeal lies. I would ac- 
cordingly set aside the orders of the lower Appellate Court 
and the Court of first instance, and allow the petitioner’s ob- 
jections to execution with costs in all the Courts. 

It has been stated at the Bar that the property in question 
in this matter has actually been sold by the Courts and, pos- 
session given to the purchaser. With that we have nothing 
to do. We can only correct the orders which are before us 
on appeal and leave the parties to take such further action as 
they may be advised. 

Coxe J. I need not recapitulate the facts, which are set 
out in the judgment of my learned Colleague. On those facts 
I feel compelled to agree that order XXI, rule 57, is fatal to 
the decree-holder respondent’s case. Under the former Code 
the striking off of execution proceedings was capable of differ- 
ent interpretations in different circumstances [ Puddomonce 
Dossee v. Roy Mutlworanath Chowdhry (1)] and led to much 
uncertainty and confusion. In Biswa Sonan Chunder Gossyamy 
v. Binanda Chunder Dibingar AdhiJcar Gossyamy (2), Field J. 
commented on the evils of the practice and remarked that 
it would be very desirable if Courts in the moffusil 
were to abandon it. And the confusion caused by the 
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practice arose as well in cases dismissed as in those that 
were merely struck off: Mohunt Bhagwan Ramanuj Das Namuna 
v. Khettev Moni Dassi (1). It was doubtless to put a stop to v , A 
this confusion that the Legislature enacted rule 57, and I RcS HA ^ iah, 
think it is impossible for us in the first case that arises under ^ 0XE 
the rule to weaken its effect and limit its operation. It may 
be that in this particular case hardship and injustice may be 
caused. It is clear that the Court as well as the parties, on the 
20th February 1909, agreed that the attachment should con- 
tinue and that the decree-holder should have further time to 
file the sale proclamation. The Court, which should always 
be vigilant not to allow its own act to do wrong to a suitor 
[Syud Tuffuzzool Hossein Khan v. Rugkoonath Pershad (2)], 
seems to have lulled the decree-holder into a false security 
and to have let him understand that in despite of rule 57 and 
in despite of the dismissal of his application his attachment 
would still subsist and he would still have further time allow- 
ed him. I appreciate fully the arguments of the lower Courts 
and their reluctance to let the oversight of the Court work 
injustice. But the words of the rule are quite clear and the 
present case certainly comes under them. The Munsif was 
unable to proceed with the execution on the 20th February 
because no notice had been served on the judgment-debtor, 
and no notice had been served because the decree-holder had 
made no application for the issue of such a notice. That 
omission of his certainly seems to me to have been a default 
on his part. The Munsif could have adjourned the case but 
he did not do so. He dismissed it, and the results specified 
in rule 57 must necessarily follow. That may involve injus- 
tice in this particular case, but the law must be observed and 
it is perhaps better that hardship should be caused in one case 
than that a door should be opened to the return of all the un- 
certainty that rule 57 was intended to do away with, 
s. a. a. a. Appeal allowed . 

(2) (1871) 14 Moo. I. A. 40. 


(1) (1896) 1 C. W. N. 617. 
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CRIMINAL REVISION. 


Before Mr. Justice Holmivood and Mr. J ustice tihurfuddin. 

ISHAN OH AS 1)11 A BHUTT 

. v. ■ 

EMPEROR.* 

Mukhtear— A iilhorilij to practise in the Courts of Magistrates and Sessions 

Judges —Limitation of authority— Necessity of permission of the Court in 

each particular case— Grounds of permission— Criminal Procedure Code (Act 

V of ISOS ) ss. k (r.), 31+0.— Practice. 

Under ss. 4 (r) and 340 of the Criminal Procedure Code, a mukhtear 
is, subject to the permission of the Court in each particular case, author- 
ised to practise both before Magistrates and Sessions Judges. 

There is no general rule that mukhtears should be allowed to ap- 
pear in every case in the Courts of Magistrates, and that they should 
not be permitted to appear in any case in the Courts of Session. The 
Magistrate and the Judge must decide in each case whether he will 
permit a mukhtear to appear. 

Though it is not desirable that mukhtears should be permitted to 
appear in Sessions Courts where their appearance is unnecessary, or where 
there is no reason for their appearance, the question is one which must 
be decided independently in each case, and no general rule can be 
laid down. It depends largely on whether the accused is in a position 
to employ a vakil or pleader and whether he elects to do so. But Hie 
defence of an accused should not be shut out merely by the fact that he 
is represented by a mukhtear. 

The petitioner was tried before Moulvi Abu JNTasir 
Mahomed Ali, Deputy Magistrate of Mymensingli, under s. 
3.25 of the Penal Code, and convicted and sentenced, on the 
lltli October 1910, to one day’s simple imprisonment and a 
fine. An appeal, which was almost time-barred, was thereupon 
verbally presented to the Sessions Judge of Mymensingli, 
against the Magistrate s order by Brojo Gopal Bose, a duly 
certificated mukhtear who was, under the terms of his certi- 
ficate, authorised to practise in all the Civil and Criminal 

* Criminal Revision, No. 13 of 1911, against the order of B. 

• VYalmsley, Sessions Judge of Mymensiiigh, dated Nov. 26, 1910. 
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Courts subordinate to the High Court except the Calcutta 
Small Cause Court. The learned Judge passed an order that, 
as it was not the practice for mukhtears to present appeals or to 
plead in his Court, he would, before admitting the appeal, 
hear the representatives of the pleaders and mukhtears. Ac- 
cordingly, on the 24th November, he heard Brojo Gopal Bose 
for the mukhtears and the Government Pleader on behalf of 
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the pleaders, and dismissed the appeal summarily, on the 26th, 
in the following terms : — 

On the 24th instant I heard a senior mukktear on behalf of the 
mukhtears, and the Government Pleader on behalf of the pleaders. The 
question for decision is whether mukhtears should be allowed to present 
criminal appeals, and practise generally in the Court of the Sessions 
Judge. My attention has been drawn to some of the earlier enactments 
about legal practitioners, but it is not necessary to discuss them. The 
law as to the appearance of mukhtears in Courts of all descriptions is 
contained in section 4 (r) of the Criminal Procedure Code. Mukhtears 
may appear with the permission of the Court. 

Now in this district, and in all districts of which 1 have had experi- 
ence, mukhtears habitually practise in the Courts of Magistrates with- 
out let or hindrance, but they do not attempt to practise in the Judge’s 
Court. Before Magistrates the possession of a certificate, renewed 
annually, seems to be regarded as entitling mukhtears to practise with- 
out further permission, and I think the custom is a very good one. 
But -it is quite another matter when the mukhtears want to practise, as 
of right, in Courts of a superior grade. The law does not give them 
this right. The ruling of the Allahabad High Court in I. L. R. 30 All. 
66 does not help them. A later case, not yet reported, except in certain 
newspapers, seems to go further, but it may turn largely upon special fea- 
tures which have not been fully set out. I hold, therefore, that mukhtears 
cannot practise in this Court, as of right. With regard to the matter 
of permitting them to appear, I must bear in mind that there are here 
in Mymensingh very many pleaders who have qualified themselves by 
passing a more severe examination than the mukhtears. 

These pleaders are, as they should be, better able than the mukhtears 
to assist the Court in the administration of justice, and it is most 
undesirable that a lower grade of practitioners should be admitted indis- 
criminately to compete with them. The number of pleaders is so great 
that their fees can rarely be prohibitive. 

My attitude, therefore, is that mukhtears are not welcome in this 
Court. 


I cannot assent to their proposition that all mukhtears are entitled 
to permission to appear in this Court until I know something against 
them. What I shall have regard to is the circumstances of the case in 
which a nmkhtear wishes to appear ; if he can satisfy me that for finan- 
cial reasons, or for any other special cause, it is necessary to his client’s 
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interest that a mukhtear should appear, and not a pleader, I shall 
grant permission, but not otherwise. 

In the present instance it is not pretended that there was any 
reason why a mukhtear should appear : the appeal was merely a peg for 
the question I have discussed. The appeal is dismissed summarily. 

Tlie petitioner, thereupon, obtained the present Rule on 
the ground set forth in the judgment of the High Court. 


Mr. Sinha, Babu Harendra Nath Mitter and Bobu Bhudeb 
Chunder Roy , for the petitioners. 

Mr. Chakravarti, The Deputy Legal Remembrancer {Mr. 
Orr) 3 Babu Divarka Nath Chackerhutty and Babu Akhil Bandhii 
Guha , for the Crown. 


Holmwood and Siiarfuddin JJ. This was a Rule call- 
ing upon the District Magistrate to show cause why the appeal 
should not be reheard on the ground that a mukhtear has a 
right to appear for the defence of an accused person in any 
mofussil Court. 

The issue of this Rule appears to have raised a general 
question between vakils and pleaders and mukhtears as to the 
right of the latter to appear in criminal cases. It was never 
intended that such a question should be raised, and the ques- 
tion is obviously one which has been disposed of by the terms 
of the law and by the High Court Rules. The law is con- 
tained in section 340 of the Criminal Procedure Code read 
with section 4, clause (r) of the same Code. Every person 
accused before any Criminal Court may of right be defended 
by a pleader, and “pleader” in this connection includes any 
mukhtear or other person appointed with the permission of the 
Court to act in such proceeding. 

This particular practitioner has a 15-rupee license enti- 
tling him to practise as a mukhtear in all Civil and Criminal 
Courts subordinate to tlie High Court, except the Calcutta 
Small Cause Court. It is, therefore, clear that, subject to 
the permission of the Criminal Courts in each case, (and this 
applies equally to the Sessions Judge and the Magistrate) he 
is authorised to practise. 
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What we intended in issuing the Rule was to emphasize 
the position that an accused person having the right to be 
defended by the class of persons enumerated in section 4 
clause (r), it could rarely be a wise discretion on the part of 
the Sessions Judge or the Magistrate to refuse permission to 
a mukhtear appearing for the defence. That appears to be the 
tenor of the rules which have been laid down by this Court 
for the guidance of Magistrates ; and, as the certificate is the 
same for both the Sessions Judge’s Court and the Magistrate’s, 
we presume that the rules laid down for Magistrates are 
equally applicable to Sessions Judges. “The terms of section 
840 do not warrant any general rule for the exclusion of mukh- 
tears in all cases, but only allow the exercise by Magistrates 
of a discretion in each case as it arises. The Magistrates are 
expected not to deprive parties of legal aid which they could 
frequently obtain at a moderate cost by indiscriminate exclu- 
sion of persons who are invested by law with a distinct pro- 
fessional status in criminal trials. Every Magistrate is 
bound, in each case that comes before him, to use the discre- 
tion vested in him by law before giving audience to an 
uncertified pleader, and in deciding whether permission 
should be given or not, the character of the person appointed 
to plead is one of the matters to be taken into consideration.” 

It has been urged before us by the learned counsel in 
showing cause against the Rule that, if this latter rule is 
applied in practice, the result would be that no mukhtear can 
be excluded on either side except on personal grounds, and 
this will result in their being admitted to universal practice. 

In the first place we have to point out that this rule 
does not apply to mukhtears but to uncertified pleaders. 
Under section 4, clause (r), a mukhtear is a certified pleader 
when he obtains the permission of the Court to appear in any 
particular case. 

We quite agree with the learned Judge that mukhtears 
should not be permitted to appear in the Sessions Court where 
their appearance is unnecessary, or where there is no reason 
for their appearance. But that is a matter which must be 
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decided independently in every case, and no general rule can 
be issued. The learned Judge seems to have discussed the ' 
matter from the point of view of general practice. He has 
laid down that, as a general practice, mukhtears should be 
allowed to appear in every case in Magistrates’ Courts as they 
do now, and that, as a general practice, they should not be 
allowed in any case to appear in the Sessions Court. Those 
general rules are both of them equally erroneous. The Magis- 
trate has to decide in every case whether he will permit a 
mukhtear to appear; and the Sessions Judge has t*o decide in 
every case whether he will permit a mukhtear to appear, and 
we think that it is very difficult to exclude a qualified prac- 
titioner when he appears for the defence of an accused per- 
son, and that is all that we desired to put forward when we 
issued this Rule. 

It is not competent to the Court below to say that this 
matter was merely put forward to test the right of mukhtears 
inasmuch as the appeal was almost out of time. The fact 
that the appeal -was almost out of time, may have been the 
very reason for employing the very first practitioner that 
came to hand, namely, a mukhtear, there being nothing against 
the appearance of the mukhtear in this particular case. We 
think that the Rule should be made absolute, and that the 
appeal should be re-heard. Of course, the learned Sessions 
Judge may still exercise his discretion at the hearing of the 
appeal, and may permit a mukhtear to argue it, but that will 
largely depend upon the question whether the accused per- 
son is in a position to employ a vakil or pleader and whether 
he elects to do so. All we are anxious to avoid is that the 
defence of an accused person may not be shut out merely by 
the fact that he is represented by a mukhtear. The Rule is, 
therefore, made absolute and there will he a re-hearing of the 
appeal. 


E. II. M. 


Buie absolute. 
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ORIGINAL CIVIL. 

Before Mr. Justice Stephen. 

TRIPURA CHARAF BAFFERJEE 

v. 

HARIMATI DASSI * 

Hindu Laic -Succession— Prostitute' s estate— Stridhan— Severance as effect of 
degradation— Succession to property of degraded woman. 

The absolute property of a Hindu prostitute is to be treated 
as her stridhan for the purposes of. succession. So far as succession is 
concerned, the degradation suffered by prostitution severs a woman 
from her natural relations at the moment she becomes degraded, but 
not from her sons or chaste daughters born after degradation. 

In the goods of Kamineymoney Bewaln (1), Sarnamoyee Bewa v. 
Secretary of State for India (2), Bhutnath Mondol v. Secretary of 
State for India (3), Narasanna v. Gangu (4) followed. 

Taramunnee JDassee v. Motee Bunecanee (5), Sirasangu v. Minal (6) 
approved and distinguished. 

Sundari Dassi v. Nemye Charan Daw (7), Subbaraya Filial v. 
Bamasami Filial (8), Narain Das v. Tirloh Tiwari (9) not followed. 

Original Suit. 

A Hindu prostitute, named Sreemutty Sowdamini Dassi 
died intestate in tlie month of December 1907, leaving two 
sons Fagendra Fath Das and Jatindra Fath Das, and four 
daughters Iiarimati Dassi, Kristo Dassi, Rlioho Dassi, and 
Doorga Dassi. Jatindra Fath Das and the three last named 
daughters were still infants at the date of suit, Harimati Dassi 
being an adult and married. The deceased woman, who left 
certain immoveable property in Calcutta, was the daughter 
of a prostitute, and there was no evidence of her ever 

* Original Civil Suit, No. 527 of 1909. 

(1) (1894) I. L. R. 21 Calc. 697. (5) (1846) S. D. A. 297. 

(2) (1897) I. L. R. 25 Calc. 254. (6) (1889) 1. L. R. 12 Mad. 277. 

(3) (1906) 10 C. W. N. 1085. (7) (1907) 6 C. L. J. 372. 

4) (1889) I. L. R. 13 Mad. 133. (8) (1899) I. L. R. 23 Mad. 171. 
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haying been married. Further, there was eyidenee of 
some of Sowdamini’ s daughters also being prostitutes* The 
property in question had been acquired by Sowdamini by pur- 
chase, but there was no direct evidence as to how the pur- 
chase-money had been acquired, though the probabilities were 
that it represented part of the earnings of her trade. Nagen- 
dra Nath Das sold an undivided one-sixth share in the pro- 
perty as belonging to himself by inheritance from his mother, 
to the plaintiff for the sum of Rs. 500 and a conveyance was 
duly executed on the 23rd September 1908. 

Thereafter the plaintiff called upon the children of Sow* 
damini, other than Nagendra Nath, to come to a partition of 
the property and on their failure to do so, brought this action 
against Harimati Dassi and the four infant children of Sow- 
damtiii, for a declaration of his title to a one-sixth share, for 
partition and incidental relief. 

It was contended by the adult defendant, that inas- 
much as Sowdamini was a prostitute, and living the life of a 
prostitute at the time of Nagendra Nath’s birth, he inherited 
nothing from his mother. It was alleged that the property 
in fact belonged to the adult defendant, Sowdamini being her 
benamidar, but this plea was abandoned at the trial. 

Mr. B. L. Milter , for the plaintiff. The property of a Hindu 
prostitute, acquired with the earnings of her trade must he re- 
garded as her stridhan and falls within the third category 
stated in Bannerjee’s Marriage and Stridhan, 2nd edition, 
p. 398. It is her absolute property: Dayabhaga, Chap. IV, 
section I. Such property devolves on the woman’s sons and 
unmarried daughters in equal shares. The fact of the woman 
being a prostitute makes no difference : there is heritable blood 
between a prostitute and her children. In spite of degradation, 
the woman remains a Hindu and the ordinary Hindu law of 
succession applies. Reliance was placed on Mayna Bai v, 
Uttaram (1), Bar ay ana v. Krishna (2), Dahhina Kali Dehi v. 


(1) (1864) 2 Mad. H. 0. 196. 


(2) (1884) I. L. R. 8 Mad. 214. 
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Jagadishwar Bhuttacharjee (1), Sarnamoyee Bewa v. Seere - VwW 

tary of State for India (2), Narain Das v. Tivloh Tiwari (3), 

Sundari Dassi v. Nemye Char an Daw (4). Banner jbe 

. ■ v* 

Mr. Sircar , for tire defendant. The onus lay on the Harimati 
plaintiff to establish that the property was stridhan and it has 1)ASSh 
not been discharged: Chunder Monee Dossee v. Joy Kissen 
Sircar (5), Bissesshr Chuckerbutty v. Ram Joy Mojoomdar (6), 

Brojo Mokim Mytee v. Mussamut Radha Koomaree (7). Pro- 
perty acquired through prostitution cannot be regard- 
ed as stridhan . It follows the character of the fund. The 

status of a married woman is essential for the acquisition of 
stridhan . If the property is held to be stridhan , then, it is 
submitted, the daughters of a prostitute inherit in preference 
to her sons. The balance of authority is in favour of the pro- 
position that the family tie is dissolved by prostitution, as 
distinguished from unchastity. Prostitution degrades a wo- 
man and severs all connection between her and the undegrad- 
ed members of her family. It follows that Na gen dr a Nath 
was no heir to Sowdamini. Reliance was placed on Tara - 
munee Das see v. Motee Buneeanee (8), Namsanna, v. Gangu 

(9), Arunagiri Mudali v. Ranganayaki Ammal (10), In the goods 
of Kaminey money Bewail (11), Sarnamoyee Bewa v. Secretary 
of State for India (2), and the judgment of Woodroffe, J. 
in Bhutnath Mondol v. Secretary of State for India (12). 

Mr. B. L. Mitter, in reply. 

Cur. adv . milt. 


Stephen J. The plaintiff in this case sues for a declara- 
tion that he is entitled to a one-sixth share of certain immove- 
able property in Calcutta and for partition of the property. 
He claims as purchaser from one Nagendra Nath the son and 


(1) (1897) 2 C. W. N. 197. 

(2) (1897) T. L. R 25 Calc. 254. 

(3) (1906) T. L. R. 29 All. 4. 

(4) (1907) 6 C. L. J. 372. 

(5) (1864) 1 W. R. 107. 

(6) (1865) 2 W. R. 326. 


(7) (1864) W. R. 60. 

(8) (1846) S. D. A. 297. 

(9) (1889) T. L. R. 13 Mad. 133. 

(10) (1897) I. L. R, 21 Mad. 40. 

(11) (1894) I. L. R. 21 Calc. 697. 

(12) (1906) 10C. W. N. 1085. 
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1911 one of the six children of Sowdamini Dassi. The defendants 

Tripura are the other children of Sowdamini, one, a married woman 
Bai^rjee being adult and the remaining four being infants. The 
rT v - e: uardian-ad-1 item of the infants leaves the matter in the hands 

Dassi. of the Court. The adult defendant pleads that the plaint does 
Stephen J. not disclose any cause of action, that Sowdamini was a public 
woman of the town, that Nagendra was born while she was 
living as a prostitute and was not entitled to inherit anything 
from her. She also pleads that Sowdamini held the property 
in question as her benamidar, but this point has been given 
up. 

The facts in the case are very simple, and there is really 
no dispute as to them, though I cannot say that admissions 
have been made as tp any of them. There can be no doubt 
that Sowdamini was a prostitute and the daughter of a pros- 
titute; that she acquired the property in question by purchase 
and that she died in possession of it. There is nothing to 
show that either she or her mother was ever married, or how 
she acquired the money by which the property was bought. 
There is evidence that some of her daughters are prostitutes. 
Under these circumstances the case made by the plaintiff is 
that the property is to be regarded as having been Sowda- 
mini ’s stridhan, neither yautuJca nor given by the father, and 
therefore of the third class referred to in Bannerjeehs Law of 
Hindu Marriage at p. 898. Consequently it descended to the 
sons and unmarried daughters of Sowdamini according to the 
rule expressed on p. 399 of the same work, and Nagendra 
obtained the sixth share which he sold to the plaintiff. To 
this the defendants answer that the plaintiff has failed to dis- 
charge the onus that lies on him of proving the property to 
have been stridhan] and that if it is stridhan it will pass to 
Nagendra 5 s sisters in the first place to the exclusion of him 
and his brother. 

As to the first point I am of opinion that the plaintiff is 
correct in his contention that the property must pass in this 
case at least as though it were stridhan. The facts seem to 
mo to point strongly to the conclusion that the property in 
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question represented tlie earnings of a prostitute, but it is not 
necessary that I should hold more than that it was the ab- Tripura 
solute property of a prostitute at the time of her death. If Banneiuee 
this is so the view I have expressed seems, to me consistent TJ . v • 
with the rules laid down in the Dayabhaga, Chapter IV, section Dassi. 

1 as to what is the separate property of a woman. Paragraphs Stephen J. 
1 to 4 describe six modes in winch a woman may acquire 
separate property, none of which seem to apply to acquisition 
by a prostitute as- it would be doing violence to the text to 
suppose that the w r ages of prostitution could be described as 
‘•what has been conferred on the woman through affection.” 

But these modes of acquisition do not exclude others as is 
showui by the very plain language of paragraph 18 which con- 
cludes “that alone is stridhan wdiicli she has power to give, 
sell or use, independently of her husband's control.” But 
the defendant argues that all the rules presuppose that a wo- 
man has a husband, that stridhan is not limited to some kinds 
of property, but is limited by the status of the woman, and 
that the status must he that of a married woman. To this I 
think that the answer is to be found in a passage of Sir Guru 
Dass Banner jee’s work already referred to at p. 389, where 
he points out that the succession to dancing girls is not a 
subject with which Hindu Law cared to concern itself, hut 
that the modern codes of the country cannot act in the same 
way, which seems to me to show 7 that though property held 
absolutely by a prostitute may not be stridhan in the exact 
contemplation of the Dayabhaga, the operation of which is con- 
fined to married w r omen, modern Courts must treat it as 
though it w r as stridhan for purposes of succession. 

This leads us to the second question, namely, supposing 
this to be stridhan how is it to descend? Is there any law^ 
that confines its descent to degraded daughters in preference 
to sons? 

The first matter to be considered in answering these ques- 
tions is the effect to he given to an alleged rule that unchastity, 
or I may say prostitution, degrades a woman and severs the 
connection between her and the undegraded members of her 

36 
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family. This was acted on by this Court in Taraniimnee 
Das sec v. Motec Bunecanee (1), where on a question of inherit- 
ance two prostitute daughters of a prostitute were preferred 
to two grandsons of an undegraded daughter. It was acted 
on again in In the goods of Kaminey money Bewah (2), where 
the son of a sister of the husband of a prostitute was held not 
qualified to apply for revocation of probate of the prostitute's 
will. The decision was approved of in Sarnamoyee Bewah v. 
Secretary of State for India (3), where a prostitute sister ap- 
plied for letters of administration to a prostitute. These 
cases were followed in Bhutnath Mondol v. Secretary of State 
for India (4), where letters of administration were refused 
to the sons of the brother of the deceased husband of a prosti- 
tute, though W go dr o fie J. doubted the soundness of the rule. 
This doubt made itself felt again in Sundari Dassi v. Nemye 
Char an Daw (5), where letters were refused to the prostitute 
daughter of a sister of a prostitute. The case was covered by 
Sarnamoyee Bewah v. Secretary of State for India (3), but the 
Court disapproved of the decision in In the goods of Kaminey - 
money Bewah (2), as being inconsistent with the decision in 
Sarnamoyee Bewah v. Secretary of State for India (3), for 
reasons which are not stated in the report, and which I do not 
apprehend. 

The rule has been followed in Sivasangu v. Minal (6), 
where among four children of a prostitute of whom two 
daughters were also prostitutes, one of such daughters was 
preferred as heir to the other in preference to the sons of one 
of the brothers, who were horn in wedlock. This decision 
seems to have been based in part on Taramunnee Dassee v. 
Motee Bunneeanee (1), and it was followed in Narasanna v. 
Gangu (7). But it with others to the same effect, was con- 
sidered in Sarnamoyee Bewah v. Secretary of State for India 
(8), “as based more or less on local custom and usage/' 


(1) (1846) S. D. A. 297. (4) (1906) 10 C. W. N. 1085. 

(2) (1894) L L. R. 21 Calc. 697. (5) (1907) 6 0. L. J. 372. 

(3) (1897) 1. L. R. 25 Calc. 254. (6) (1889) T. L. K. 12 Mad. 277. 

(7) (1889) I L. R, 13 Mad. 133. 


I. 
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On tke other hand in Subbaraya Pillai v. Ramasami toil 

Pillai (1), where an undegraded relation claimed to inherit Tripura 

from a woman, it was held that her adultery did not sever the Ba^eiwee 

bond between her natural relations and herself so far as to „ v * 

Harimati 

disentitle them to inherit from her; and the same principle Dassi. 
was followed in Narain Das v. Tirloh Tiivari (2), where the Stephen J. 
question w T as whether a natural relation could execute a decree 
obtained by a deceased degraded woman against a stranger. 

On these authorities I find myself unable to hold that 
the rule laid down in In the goods of Kaminey money Bewah 
(3) is wrong; it has been recognised in a series of decisions 
in this Court, and has never been actually departed from. I 
do not consider the Madras cases as a strong authority on the 
other side; Woodroffe JVs doubts as to its soundness were 
not strong enough to prevent him acting on it, and the opinion 
expressed in Sundari Dassi v. Neniye Char an Daw (4), was 
in fact obiter . The decisions in Subbaraya Pillai v. Rama- 
sami Pillai (1), and Narain Das v. Tirloh Tiivari (2), cer- 
tainly raise considerable doubt but not enough to make it 
right for me to depart from what seems to have been the 
constant course of decisions in this Court. 

I therefore hold that . Sowdamini’s prostitution severed 
her as far as inheritance is concerned from her natural rela- 
tions. 


But taking this to be so, there remains the question of 
how far the rule applies, and who are relations from whom 
the degraded woman is severed. On a question of principle 
if we admit that degradation causes separation one might sup- 
pose that the effect of degradation would separate the woman 
from all her relations at the moment she became degraded, 
and of course, from all persons claiming through them, and 
that this was the limit of its effect. The rule enforcing 
separation is an exception to the general rule and it must not 
therefore be extended beyond limits for which there is autho- 


(1) (1889) I. L. R. 23 Mad. 171. (3) (1894) T. L. R, 21 Calc. 697. 

(2) (1906) I. L. R. 29 All. 4. (4) (1907) 6 C. L. J. 372. 
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rity. Sarnamoyee Bewah v. Secretary of State for India (1) 
is an authority for the proposition that though a Hindu 
woman is degraded by prostitution she does not therefore cease 
to be a Hindu. Is there any authority for saying that the se- 
paration of a degraded woman extends beyond limits I have 
mentioned? The two cases, which I think may be considered 
from this point of view, are T aramunee Dassee v. Motee 
Buneeanee (2), and Sivasangu v. Minal (3). Neither of these, 
however, can be considered a satisfactory authority in the pre- 
sent case. In the former case it is taken for granted that in 
In the goods of Kamineymoney Bewah (4), the mother of the 
grandsons of the prostitute whose claims were defeated by the 
prostitute daughters, was born in wedlock, that is, before her 
mother’s degradation. This view of the case is also taken in 
Sir Gurudass Bannerjee’s Law of Marriage and Stridhan at 
p. 390. I do not myself find that this is borne out by the re- 
ported facts ; but it is from this point of view that the case 
has been followed. In the latter case the father of the boys 
to whom the prostitute daughter of a prostitute mother was 
preferred, was born after the degradation of the mother, and 
the case therefore covers the present if I am bound by it. But 
in view of the opinion of this Court already referred to, that 
it was based in part on local custom I do not consider it bind 
ing on me for present purposes. 

Under these circumstances, I am of opinion that the rule 
as to separation by degradation is as I have suggested above, 
and that such separation does not operate to sever a prostitute 
from her sons or her chaste daughters born after her degrada- 
tion, so as to disable them from inheriting from her. 

The texts of Hindu Law admittedly do not provide for 
the case of the issue of degraded women, and the omission is 
filled up, as far as may be, by decisions of Anglo-Indian 
Courts. Giving the best consideration that I can to these, 1 
am relieved to find that the conclusion at which I have nr 
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rived, is justified by wliat I consider to be considerations of 
equity and good conscience. 

In this case I hold that Nagendra inherited one-sixth of 
his mother’s property, and the conveyance to the plaintiff not 
being denied, he is entitled to a decree in his favour on the 
first three prayers of the plaint. He is also entitled to his 
costs on Scale No. 2. 


1911 

Tripura 
Charan 
Banner jee 

v. 

Harimatj 

Dassi. 


Judgment for plaintiff . 


Attorney for the plaintiff : A. N . Bose. 

Attorneys for the defendants: G. C. Deg , T. B. Boy. 


j. c. 


APPELLATE CIVIL. 


Before Mr. Justice Mooherjee and Mr. Justice Teunon. 

NARENDRA NATH SINHA 19ii 

v - Feb^S4- 

NAGENDRA NATH BISWAS.* 

Municipal Election— Bengal Municipal Act (III of lSSlf) ss. 6 , 15, 103 and 105— 

Voter, qualification of— Illegal levy of Income-tax and payment of Municipal 
rate, effect of-— 1 Owner ” meaning of — Property acquired by father with con- 
tribution from Son. 

A person whose income is below the taxable minimum, but who 
submits to the levy of the tax, does not thereby acquire the statutory 
qualification contemplated by section 15 of the Bengal Municipal Act. 

Similarly a person who is not legally liable to pay Municipal rate but 
pays it, does not become entitled to become a voter by the mere fact 
of such payment, unless it is proved to have been made by him as a 
person legally liable to satisfy the Municipal demand. 

An “owner” for the purposes of the Municipal Act includes not only 
an owner in the actual occupation of the holding but also an owner 
entitled to receive rent from the occupier or otherwise. It also includes 
a manager, or agent, or a trustee for any such person. 

Where a house was purchased in the name of the father, and the 
major portion of the consideration money was paid by the son out of 

* Appeal from Appellate Decree, No. 2971 -of 1910, against the 
decree of F. Roe, District Judge of 24-Pergannahs, dated Aug. 29. 

1910, modifying the decree of Khagendra Nath Bose, Munsif of Alipur. 
dated Aug. 12, 1910. 
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1911 joint funds belonging to himself and his brothers, and further the ex- 
penditure on subsequent extensive alterations and additions were simi- 
Nvth^Sinh^ * ar L defrayed by the son out of the said funds, and the son was occu- 
v . pying the house while the father was living abroad: 

Nagendka Held, that the son having a substantial interest in the property 
should be treated as owner in the ordinary acceptation of that term, and 

JdISWAS. t , ■ Till 

he being the manager or agent of the father could also be treated as 
owner, and he was therefore liable under s. 103 of the Municipal Act to 
pay the rates assessed on the holding. 

Held , further, that where the son being in possession of the house 
paid the Municipal demands with his own money, it could not be said 
that such a payment was made by a person neither liable nor competent 
to make it under the provisions of the law ; he being an occupier was as 
such liable to pay the rates under s. 105 of the Bengal Municipal Act. 

Second Appeal by defendant No. 1, Narendra Nath Sinlia. 

This appeal arose out of an action brought by the plaint- 
iff for declaration that the election of defendant No. 1, as a 
Municipal Commissioner was invalid. It appeared that the 
defendant No. 2, as Chairman of the Manicktolla Municipality, 
published a register of voters and it contained the name of 
defendant No. 1 as a qualified voter. The plaintiffs allega- 
tion was that the defendant No. 1 did not pay the Municipal 
rates in respect of the premises No. 59 of Charakdanga Hoad 
on his own account, his father being the owner thereof; that 
the income-tax deducted from the interest on Government 
securities held by the defendant did not qualify him to vote 
under clause (2), of section 15 of the Bengal Municipal Act ; 
that he took objection to the inclusion of his name, and it 
was disallowed by the Chairman and also by the District 
Magistrate of 24-Pergannahs on the 15th July, 1910 ; that the 
election of the Commissioners of the Manicktolla Municipa- 
lity would take place shortly ; therefore the plaintiff brought 
the present suit on the 8th of July 1910, for a declaration that 
the defendant No. 1 was not qualified to vote. The election 
took place on the 23rd July, 191.0, and the plaintiff thereupon 
asked for a perpetual injunction to restrain the defendant No. 1 
from exercising his privileges as an elected Commissioner. 

Defendant No. 1 contended, inter alia, that the Court had 
no jurisdiction to entertain^the suit, that he was a duly quali- 
fied voter, that his father about 7 years ago retired from the 
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world to pass tlie remaining days of Lis life at Benares leav- 
ing him in charge of the premises No. 59, Charakdanga Road, 
that he and his brothers had made various additions and alter- 
ations thereto, and that therefore- he was an owner within the 
meaning of section 0, clause (ii), of the Bengal Municipal; Act ; 
that on the 7th of June, 1910, he paid income-tax at the time 
of drawing interest from the Government Promissory Notes 
owned by him, and that therefore he was a qualified voter 
under section 15, clause (2) of the said Act. 

The Court of first instance having held that the conten- 
tions raised by the defendant were valid, dismissed the plaint- 
iff’s suit. On appeal the decision of the first Court was re- 
versed by the learned District Judge of 24-Pergannahs. 

Against that decision the defendant No. 1 preferred this 
appeal to the High Court. 


1911 

Narendra 
Nath Sinha 

: ’V. 

Nagendka 

Nath 

Biswas. 


Mr. B. C. Mi tier, Baba Biraj Mohan Majiundar and 
Baba T 'a rakes war Pal Chowdhry , for the appellant . 

Mr. S. P. Sinha , Bobu Ram Chandra Majiundar and 
Babu Karunamoy Bose, for the respondents. 

Cur. adv . vult. 


Mookeejee J. This appeal arises out of an action com- 
menced by the plaintiff-respondent, for declaration of the in- 
validity of the election of the defendant as a Commissioner 
of the Maniektolla Municipality. The suit was instituted on 
the 8th July, 1910, after the name of the defendant had been 
entered in the lists as qualified to vote and also to be elected 
as a Commissioner. The election took place on the 23rd July, 
1910, and the plaintiff thereupon asked for a perpetual in- 
junction to restrain the defendant from exercising his privi- 
leges as an elected Commissioner. The Court of first instance 
held that the defendant was qualified to vote under clause 1 
of the proviso to section 15 of the Bengal Municipal Act, 1884, 
because he had paid, during the year immediately preceding 
the election, Municipal rates of the aggregate amount of not 
less than three rupees ; the Court also found that lie was qua- 
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lifted under clause 2 of tlie same proviso as he had paid in- 
come-tax during that year. In this view, the suit was dis- 
missed with costs. Upon appeal, the learned District Judge 
lias reversed that decision. He has held, first, that the defend- 
ant is not qualified under clause 2 of the proviso, because his 
income was not such as would make him liable under the law 
for the payment of the income-tax, and, secondly , that he is 
not qualified under clause 1 of the proviso, because he was 
not owner of the house in respect of which he was assessed 
by. the Municipality, and for which he has paid the Municipal 
rate. The District Judge has held in substance that although 
the defendant has actually paid both income-tax and Muni- 
cipal rates he is not qualified, inasmuch as he was not liable 
under the law to pay either the tax or the rates. The de- 
fendant has now appealed to this Court, and on his behalf the 
decision of the District Judge has been assailed on the ground 
that as he has paid the income-tax as well as the Municipal 
rates, he is qualified to vote and to be elected, even though it 
is established that income-tax has been illegally levied from 
him, and he has been improperly made liable for the Munici- 
pal rates. It has further been contended that in so far as the 
Municipal rates are concerned, he was properly assessed and 
made liable as an occupier, if not as an owner. These con- 
tentions have been strenuously challenged on behalf of the 
plaintiff-respondent ; and it has further been argued that in 
so far as the payment of income-tax is concerned, apart from 
the question whether the defendant was liable to pay the tax, 
the payment is of no assistance as it was made on the 7th 
June, 1910, that is not within the official year 1909-10. The 
answers to the questions raised, which are of some novelty 
and not altogether free from difficulty, must depend upon an 
examination of the statutory provisions on the subject. 

Section 14 of the Bengal Municipal Act provides, that a 
certain proportion of the Commissioners of each Municipality 
shall he elected by male persons resident within the limits of 
the Municipality who shall have attained the age of 21 years. 
This section which defines the qualifications of electors in so 
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far as age, sex, and residence are concerned, is supplemented 

by section 15 which imposes what may be briefly called pro- Narendra 

perty and educational qualifications. The proviso to section Vm 1 

15 lays down that every male person who is at the time of 

election and has been for a period of not less than 12 months Biswas. 

immediately preceding such election, resident within the Mookerjee 

T 

limits of the Municipality, shall be entitled to vote at the elec- 
tion of Commissioners provided he satisfies one of three re- 
quirements. The first of these is the payment of Munici- 
pal rates, the second is the payment of income-tax, the third 
is an educational qualification with w T hich I am not concerned 
in the present case. It is not disputed before us that the de- 
fendant resided within the limits of the Municipality for a 
period of not less than 12 months immediately preceduig the 
election. The only question, therefore, which requires con- 
sideration is, wh ether he has fulfilled the conditions relating 
to the payment of the prescribed minimum amount of rates 
and income-tax. As already stated, there is no controversy 
that he has paid both rates and income-tax, but the conten- 
tion of the plaintiff is that the defendant was not liable to 
pay either of the sums realised from him, and that, therefore, 
his submission to the illegal demand, and the satisfaction of 
the claim made upon him, do not qualify him as an elector. 

It will be convenient to consider the tw r o payments separately. 

In so far as the payment of income-tax is concerned, it 
has not been disputed that on the 7th June, 1910, income-tax 
was deducted from the interest on Government securities held 
by the defendant, but it is argued that this is of no avail, 
first , because the payment was not within the official year 
preceding the election; and secondly, because in any event, 
the defendant was not liable to pay any income-tax, as he has 
not an assessable income of one thousand rupees or upwards. 

In support of the first objection, it is contended on behalf of 
the plaintiff that the income-tax mentioned in clause ( 2 ) of 
the proviso to section 15 of the Bengal Municipal Act, must 
be paid during the official year preceding the election, be- 


cause the term 


: year as 


defined in section 6, clause (19) 
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means a year beginning' on the 1st day of April* consequently, 
as the payment in this case has been made during the official 
year in which the election has been held, it is of no avail to the 
defendant. On the other hand, it is argued that all the defi- 
nitions given in section 0, must be taken qualified by the 
introductory words “ unless there be something repugnant 
in the subject or context 55 and that the word “ immediately” 
in the phrase “during the year immediately preceding such 
election” shows that the word “year” 5 here cannot have the 
meaning given to the term in section 6, clause ( 19 ) ; the inten- 
tion plainly, it is said, is that the payment should be made 
during the year which ends at the time of the election ; from 
this point of view the payment of income-tax in the present 
case would not be open to objection on the ground that it 
had been made too late. The question raised is not free from 
difficulty, and as the second objection must prevail, it need 
not be decided in this case. In support of the second objec- 
tion, it has been argued that the payment contemplated as a 
qualifying circumstance must be payment by a person liable 
to pay under the provisions of the law. It has been con- 
tended on the other hand, on behalf of the defendant, that as 
admittedly he had paid income-tax, it is immaterial that the 
sum has been illegally levied from him. In this connection, 
it may be pointed out that under section 13 of the Income-tax 
Act, 1886, the tax is deducted from the interest on the secu- 
rities mentioned in Part III of the Second Schedule, unless 
the owner of the security produces a certificate from the col- 
lector that his annual income from all sources is less than the 
minimum taxable income. In other words, the income-tax is 
automatically deducted unless the holder of the security 
obtains an order for exemption. The question, therefore, 
arises, whether a person whose income is below the taxable 
minimum but who submits to the levy of the tax does thereby 
acquire statutory qualification, contemplated by section 15 of 
the Bengal Municipal Act. In my opinion, the question 
ought to be answered in the negative. The learned counsel 
for the defendant has argued that the effect of such an inter- 
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pretation would be to read iuto the statute restrictive words 
which are not to be found there. I do not feel pressed by 
the reasonableness of this consideration. It is well-settled 
that although the words used in a statute are general, they 
do not always receive the widest construction of which they 
are susceptible and their operation is often restrained by re- 
ference to other parts of the statute, to its subject-matter, or 
its general scope and intention, though it may be conceded 
that such a restrictive operation will not be attributed to 
general words, unless we can find in the statute itself some 
ground for limiting and restraining their meaning by reason- 
able construction and not by arbitrary addition or retrench- 
ment: Beckford v. Wade (1), Twy cross v. Grant (2), and 
Garland v. Carlisle (8). The view, we take, is supported 
by the canon of construction laid down in S trailing v. Morgan 
(4), which was quoted with approval by Turner L.J. in 
Hawkins v. Gathercole (5), by Halsbury L.C. in Cox v. 
Hakes (6), and by Bowen L.J. in In re Standard Manufac- 
turing Company (7). “Those (statutes) which include every 
person in the letter, they (the sages of the law) have adjudged 
to reach to some persons only, which expositions have always 
been founded on the intent of the Legislature, which they 
have collected sometimes by considering the cause and neces- 
sity of making the Act; sometimes by comparing one part of 
the Act with another, and sometimes by foreign circum- 
stances/ 5 (See also Bacon on Maxims of the Law Works, 
Ed. Ellis and Spedding, Vol. VII, p. 356.) Now in the pre- 
sent case the object of the Legislature was manifestly to 
confer the franchise upon persons who possessed a specified 
property qualification indicated by the payment of income- 
tax to the State. It could never have been intended that 
a person whose income was below the taxable minimum should 
secure qualification as an elector by payment of income-tax 

(1) (1805) 17 Ves. 87, 91. (5) (1855) 6 DeG.'M. & G. 1, 21. 

(2) (1877) 2 C. P. D. 469, 530. (6) (1890) L. R. 15 App. Cas. 

(3) (1837) 4 Cl. & F. 693, 726. 506, 515. 

(!) (1560) Plowden, 199, 205. ’ (7) [1891] 1 Oh. 627, 646. 
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1911 when no such tax could under tlie law be levied from him. 

Nakendra The only case in which a similar question appears to have been 

Nath Sinha ra * se( | * g ^} ia t, of Humphry v. Kingman (1) in which it was 

Nagendra m led that if a tax is regularly assessed against one who is in 
Nath 

Biswas. other respects a qualified elector, its payment, if made in 
MooKERjEE good faith, will entitle him to vote although sucli tax was 
illegally assessed. The authority of the case, however, has 
been doubted, and the principle recognised therein could not 
possibly be extended to cover cases where, as here, a person 
with full knowledge of his disability, submits to an assess- 
ment solely with a view to acquire electoral qualification. To 
countenance such a device would be manifestly to encourage 
a fraud upon the statute, so as to defeat the true object of 
the Legislature. I must consequently hold in the case be- 
fore me that as the income of the defendant was below the 
taxable minimum and as he could not be legally assessed 
under the Income-tax Act, his acquiescence in the deduction 
of the tax from the interest on the Government security held 
by him, cannot possibly secure for him the qualification 
essential for the exercise of the franchise. 

In so far as the payment of municipal rates is concerned, 
d is not disputed that the defendant is recorded in the demand 
Register of the Municipality as an owner of premises No. 89, 
Charakdanga Road, and as such owner, he has paid the 
amount of rates assessed therein ; but it has been argued that 
in the case of the first clause quite as much as in the case of 
the second clause of the proviso to section 15, the payment of 
rates, to be available as a qualifying circumstance, must be 
by a person legally liable to pay the same and that the de- 
fendant is not such a person as his father is the owner of the 
house. I am of opinion, for reasons already explained, that 
the payment of rates by the defendant must be proved to have 
been made by him as a person legally liable to satisfy the 
Municipal demand. Now section 103 provides that the rate 
upon holdings leviable under section 85, shall be payable by the 
owner of the holding. Section 105 then provides that the sum 
(1) (1842) 5 Metcalfe (Mass.) 162. 
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due from tlie owner, if unpaid by him, may be recovered by ^ J - 
the occupier also ; consequently it would be sufficient for the ^eenbra^ 
defendant to establish that he is either an owner or an occu- " v . 1 
pier liable to pay the rates. The term “owner” is defined in Na ^^ ea 
clause 11 of section 6 to include every person who is entitled Biswas. 
for the time being to receive any rent in respect of the land Mookerjee 
with regard to which the word is used, whether from the 
occupier or otherwise: the term “owner” also includes a 
manager or agent or trustee for any such person. This clearly 
is not an exhaustive definition of the term “owner/'’ because 


as observed in the cases of Reg. v. Kershaw (1), and Dilworth 
v. Commissioners of Stamps (2), the word “include” is gene- 
rally used in interpretation clauses to enlarge the meaning 
of words so as to make them comprehend not only such things 
as they signify according to their natural import but also the 
things they are declared to include. An owner, therefore, 
for the purposes of the Municipal Act, includes not only an 
owner in actual occupation of the holding but also an owner 
entitled to receive rent from the occupier or otherwise. This 
definition, it must be remembered, however, was framed not 
so much with a view to confer rights as to impose liabilities, 
as is usual in statutes of this description (see the observations 
of Blackburn J., in Cook v. Montague (3). Apart from this 
circumstance, it is plain that the definition of the term 
“owner” is comprehensive enough to include the father of 
the defendant, even though he is not in receipt of rent from 
his sons. The argument on behalf of the plaintiff, an argu- 
ment which found favour with the learned District Judge, is 
that as the father of the defendants is not in receipt of rent 
from his sons, and lives at Benares in retirement, he cannot 
be deemed to be a person entitled, within the meaning of 
section 6, clause 11, to receive rent from the occupier or 
otherwise. This view T , in my opinion, is manifestly fallacious. 
The definition is not so framed as to restrict its application 
only to the owner who is in actual receipt of rent, and it may 
be observed, that when a similar contention was raised with 

(1) (1856) 6 E. & B. 999, 1007. (2) [1899] A. C. 99, 105. 

(3) (1872) L. R. 7 Q. B, 418, 422. 
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reference to section 250 of Statute 18 and 19 Victoria Chapter 
120, it was overruled by the Court of Appeal in Wright v. 
Ingle (1). If it be assumed, therefore, that the father of the 
defendant is the owner of the house, though he is not in pos- 
session, he is still owner within the extended definition of 
that term as given in section 6, clause 11, and consequently 
the defendant himself as his manager or agent has been rightly 
treated as the owner by the Municipality. But, upon facts 
patent on the record, it is plain that the defendant is also 
“owner” in the ordinary acceptation of the term. It is in- 
contestable that the defendant has contributed considerable 
sums towards the acquisition and subsequent improvement 
of the property. The theory of the District Judge that these 
sums must be regarded as free gifts to his father is based 
upon no evidence at all, and cannot possibly be sustained. 
The presumption is that when the defendant contributed to- 
wards the cost of acquisition of the property, he became joint 
owner thereof with his father, Dharma Das Kundii v. Amitlya 
dlian Kundii (2). From this point of view also, the defend- 
ant would be appropriately treated as owner. But, even if 
it be assumed for a moment that the defendant is not an 
owner he is, at any rate, an occupier, and as such liable to 
pay the rates under section 105 of the Bengal Municipal Act. 
It cannot he disputed that he has satisfied the Municipal de- 
mand with his money ; consequently, there is no foundation 
for the suggestion that the payment was by a person neither 
liable nor competent to mate it under the provisions of the 
law. I hold, therefore, that the defendant was qualified to 
be an elector under the first clause of the proviso to section 
15, and hence necessarily, to be a commissioner under the 
same section. The conclusion follows that the objection of 
the plaintiff to the legality of the election cannot he sustained . 

The result is that this appeal must he allowed, the decree 
of the District Judge reversed and that of the Court of first 
instance restored with costs to the defendant in all the Courts. 

(1) (1885) 16 Q. B. D. 379. 


( 2 ) (1906) I. L. R. 33 Calc. 1119; 
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Teukon J. In tills case I have had the advantage of 
reading* the judgment just delivered by my learned brother 
and need not again set out the facts cr the contentions of the 
parties to this appeal. 

For the reasons given at length by my learned brother, I 
agree that the appellant is not a qualified voter under the 
second clause of the proviso to section 15 of the Act. 

On the other hand, it has been found by the Court of 
first instance that though the premises in question were pur- 
chased in the name of the father, the major portion of the 
consideration money was paid by the appellant out of the 
joint funds belonging to himself and his five brothers, and, 
further, that the expenditure on subsequent extensive altera- 
tions and additions was similarly defrayed by the appellants 
out of the same funds. This finding has not been displaced 
by the learned District Judge and there is ample evidence in 
support of it. Indeed, that evidence shows that out- of the 
sum of Us. 3,200 which formed the consideration money, Rs. 
2,865 were paid by the six brothers, and that their subsequent 
expenditure on the property amounted to some Rs. 7,000. 

The recitals in the deed of sale and the assertions made 
by the father to the knowledge of his son, the appellant, 
in certain suits and certain letters, have apparently been 
erroneously treated by the District Judge as conclusive 
evidence of the father’s exclusive title. These recitals and 
assertions, when assented to or not contradicted by the son, 
may be said at best to represent admissions capable of expla- 
nation. They have been explained and there is no warrant 
in law for the learned District Judge’s assumption that the 
sums spent by the sons, aggregating some Rs. 9,000, should 
be regarded as free gifts made by them to their father. 

There is thus, in my opinion, no question that the appel- 
lant and his brothers have a substantial interest in the pro- 
perty and have been rightly treated by the Municipality as 
owner in the ordinary acceptation of that term, and, therefore, 
liable under section 103 of that Act to pay the rates assessed 
on the holding. 
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In this view of the ease, the payment of rates made by 
the appellant entitles him to a vote under the first clause of 
the proviso to section 15 of the Act. 

For these reasons, I agree in decreeing this appeal with 
costs. 


S. C, G. 


Appeal allowed . 


CIVIL RULE. 


Before Mr. Justice Moolcerjee and Mr. Justice Coze. 

1910 ABDUL AZIZ 

KANTIIU MALL IK.* 

Land Registration— How far ss. 78 and 81 of the Land Registration Act (Bene. 

V 11 of 1876) affect s. 60 of the Bengal Tenancy Act— Estoppel— Estoppel against 

Act of Legislature— Land Registration Act (Beng. VII of 1876), ss . 78, 81 — 

Bengal Tenancy Act ( VIII of 1885), s. 60. 

There can be no estoppel against an Act of the Legislature. 

Jagabandhu Saha v. Raclha Krishna Pal (1), followed. 

Section 60 of the Bengal Tenancy Act governs a suit for rent where 
the plaintiff claims rent as proprietor of an estate, though rent is sought 
to be realised on the basis of a contractual obligation. 

The restrictions imposed by section 81 upon section 78 of the Land 
Registration Act cannot be incorporated by implication into section CO 
of the Bengal Tenancy Act. 

The plaintiff, an unregistered part-proprietor of an estate, is not 
entitled to succeed as against the defendant, who, relying upon section 
60 of the Bengal Tenancy Act, has established that his debt has been 
discharged by payment of rent to the registered proprietor. 

Civil Rule obtained on behalf of the plaintiff. 

The plaintiff claimed to be a part-proprietor of certain 
taluks , but his name was not registered for any share of 

* Civil Rule, No. 3225 of 1910, against the order of B. B. Newbold, 
District Judge of Dacca, dated Feb. 2, 1910, confirming the order of 
Mati Lai Ray, Munsif of Manikgunge, dated July 12, 1909. 

(1) (1909) I. L, R. 36 Calc. 920. 
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these taluks under the Land Registration Act, 1870. The 
defendant executed kabuliyats in the plaintiff's favour in 
1299 and 1300 R.S. In 1307 R.S. the defendant attorned to 
one Mohimkanta, whose name had been registered for an 
eight-anna-odd share of these taluks and who had got exclu- 
sive title to the village in dispute by an amicable arrange- 
ment with the other registered co-sharers. The rent claimed 
in this suit for the years 1312 to 1314 B.S. had been paid 
by the defendant to Mohinikanta. Both the Courts below 
dismissed the plaintiff's suit on the ground that the payment 
by the defendant to the co-sharer, whose name was registered, 
in respect of a share operated as a full discharge of defendant’s 
liability, and that, though he had executed kabuliyats in favour 
of the plaintiff, he was not bound to pay rents to him in spite 
of the provisions of sections 78 and 81 of the Land Registra- 
tion Act. The plaintiff, thereupon, preferred a second appeal 
before the High Court. The appeal was dismissed on the 
ground that no such appeal lay. The plaintiff then moved 
the High Court and obtained this Rule. 

Maulvi Syed ShamsJml Huda (with him Baku Kumar 
Shankar Bay), in support of the Rule. Defendant is estopped 
from withholding payment of rent to the plaintiff, as it was he 
who let him into the land. Under section 116 of the Evidence 
Act the defendant cannot question the title of the plaintiff, 
and is therefore bound to pay him rent. Section 81 of the Land 
Registration Act qualifies section 78 of the Act, and, as it is 
a case of contract, there is no bar to. his recovering rent. 
Section 81 also qualifies section 60 of the Bengal Tenancy Act, 
and the defendant is not exonerated, nor is he entitled to 
prove payment of rent to the registered proprietor — especially 
the whole rent to a fractional proprietor. Section 60 of the 
Bengal Tenancy Act has no application because — (i) rent is 
claimed in pursuance of a contract, (ii) section . 60 of the 
Bengal Tenancy Act is subject to the limitation imposed upon 
section 78 by section 81 of the Land Registration Act, and (iii) 
the proprietor to whom rent has been paid is registered in respect 
of a fractional share. 
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Babu Harahumar Mitra (with him Babu Heeralal Bose ), 
showed cause. There is no denial of the plaintiff's title, but 
there is a statutory bar to recovery of rent, and therefore there 
can be no estoppel. The contract is not for the term for which 
rent is claimed. It has created a tenancy from year to year 
with the legal incidents. The suit is for rent by the proprietor 
as landlord against his tenant, and not for compensation for 
breach of contract by the eontractee. The debt is discharged 
by payment to the registered proprietor, and the remedy of 
the plaintiff, if any, lies against the registered proprietor, 
as provided for by the section. The restrictions imposed by 
section 81 upon section 78 of the Land Registration Act 
cannot be extended to section 60 of the Bengal Tenancy Act. 
The proprietor to whom rent has been paid by the defendant 
is registered in respect of his share, but is at the same time 
in possession of the entire taluh by some sort of arrange- 
ment, as we find, from the other registered proprietors, and 
the payment to him is a valid discharge of the debt. 


Mookeiuke and Coxe JJ. We are invited in this Rule to 
set aside a decree by which the Court of appeal below in con- 
currence with the Court of first instance has dismissed a suit 
for rent. The plaintiff alleged that the disputed holdings are 
situated within Taluks Nos. 4424 and 4425, of which he is a, 
part-proprietor ; that on the 25th July 1892 and the 5th 
December 1893 the defendant executed two kahili yah in his 
favour and was inducted into the land; that he consented to 
a decree for arrears for the year 1302, but that subsequently 
he ha-s attorned to one Mohinikanta and withheld rent for 
the years 1312 to 1314. The defendant resisted the claim 
broadly on the ground that the plaintiff had no title to the 
property, that he was not entitled to realise any rent, as his 
name had not been registered under section 78 of the Land 
Registration Act, and that, in any event, as the defendant had 
paid rent to Mohinikanta, who had been duly registered, there 
was a complete defence to the claim of the plaintiff. The 
Courts below have held that section 81 of the Land Regis- 
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tration Act, tliougli it qualities section 78 of the same Act, 1910 
has no application to a case under section 00 of tlie Bengal Abdul 

Tenancy Act, and that consequently it is open to the defend- Azu 
ant to prove payment of rent to the registered proprietor and 
to plead that the plaintiff has consequently no- enforceable 
right as against him. 

The plaintiff has assailed this decision on two grounds, 
namely, first, that as the defendant was inducted into the land 
by the plaintiff, on the principle of estoppel, embodied in sec- 
tion 116 of the Indian Evidence Act, the defendant cannot 
question the title of the plaintiff, and is therefore bound to 
pay him rent; and, secondly , that section 60 of the Bengal 
Tenancy Act is qualified by the provisions of section 81 of 
the Land Registration Act, and that therefore the defendant 
is not entitled to prove payment of rent to the registered 
proprietor. 

In so far as the first of these contentions is concerned, 
it is obvious that there is no substance in it, because it is 
well-settled that there can be no estoppel against an Act of 
the Legislature. In support of this proposition, reference may 
be made to the decision of the Madras High Court in The Madras 
Hindu Mutual Benefit Permanent Fund v. Ragava Chetti 

(1), where Mr. Justice Subramania Ayyar relied upon Bar- 
■row's Case (2), and Faivtitle v. Gilbert (3). To the same effect 
is the decision of this Court in J agahandhu Saha v. Radha 
Krishna Pal (4). [See also the observations of Maclean C.J . in 
Jogini Mohan Chatter jee v. Bhoot Nath Ghosal (5) and of 
Baron Parke in Hill v. The Manchester and Salford "Water 
Works Company (6); see, further, Doe v. Ford (7), Doe 
v. Howells (8), Gas Ligh t Co. v. Turner ( 9), Doe v. Hares (10). 
and Glasgow v. Independent Co. (11)]. We are therefore not 

( ! ) (1895) 1. L. K. 19 Mad. 200. (6) (1831) 2 11. A Ad. oil, 553. 

(2) (1880) 14 Oh. D. 432. (7) (1835) 3 Ad. & El. 649. 

(3) (1787) 2 T. It. 169. (8) (1831) 2 B. & Ad. 744. 

(4) (1909) I. L. R. 36 Calc. 920. (9) (1810) 6 Bing. N. O. 324. 

(5) (1903) LL.R.31 Calc. 146, 149. (10) (1833) 4 B. & Ad. 435. 

(11) (1901) 2 I. it. 279, 311. 
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prepared to accede to t lie argument of the learned Vakil for 
the petitioner that the principle of estoppel overrides the pro- 
visions of either section 78 of the Land Registration Act or 
section 60 of the Bengal Tenancy Act. The first contention 
of the petitioner therefore fails. 

In so far as the second contention of the petitioner is 
concerned, it has been argued that section 60 of the Bengal 
Tenancy Act is not applicable, first, because rent is claimed 
by the plaintiff, not as proprietor of ail estate, but under the 
terms of an agreement between himself and the defendant; 
secondly, because section 60 ought to be construed as subject to 
the same limitation as is imposed upon section 78 of the 
Land Itegistration Act by section 81 of that Act, and, thirdly, 
because the payment alleged to have been made by the de- 
fendant was made as a matter of fact to a person registered 
as proprietor in respect not of the entire superior interest, but 
of only a fractional share. 

In so far as the first branch of this contention is con- 
cerned, there is no force in it. No doubt the plaintiff seeks 
to realise rent on the basis of a contractual obligation, but 
it is equally obvious that he claims rent as proprietor of two 
lalnJcs. 

In so far as the second branch of the contention is con- 
cerned, we are not prepared to accede to the argument that 
section 60 is to be read subject to the limitation imposed by 
section 81 of the Land Registration Act upon section 78. 
Section 78 of the Land Registration Act provides that no 
person shall be bound to pay rent to any person claiming 
such rent as proprietor of an estate in respect of which he 
is required by the Act to cause his name to be registered, 
unless the name of such claimant shall have been registered 
under the Act. Section 81 then provides that nothing in the 
three preceding sections shall be held to interfere with the 
conditions of any written contract. It may be conceded, 
therefore, that the effect of the disability imposed upon the 
proprietor, who has failed to register his name under section 
78 of the Laud Registration Act, ceases when that proprie- 
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tor sues to recover rent under a registered instrument. Section 
60 of the Bengal Tenancy Act, on the other hand, provides 
that, where rent is due to the proprietor of an estate, the re- 
ceipt of the person registered under the Land Registration 
Act as proprietor shall he a sufficient discharge for the rent. 
The question therefore narrows down to this ; — whether the pro- 
tection which was intended to he afforded to the tenant under 
section 60 of the Bengal Tenancy Act extends to a case where 
the plaintiff claims to recover rent under an instrument in 
writing. In our opinion it is reasonably plain that the restric- 
tion imposed by section 81 upon section 78 of the Land 
Registration Act cannot be incorporated by implication into 
section 60 of the Bengal Tenancy Act. 

In so far as the third branch of the contention of the 
learned Vakil for the petitioner is concerned, we are of opinion 
that it cannot be maintained in view of the decision of this 
Court in the cases of Parashmoni Dassi v. Nabohrishore 
Lahiri (1), and Deohi Singh v. Lahshman Roy (2). It was 
held in these cases that the Land Registration Act provides 
for the registration by proprietors of their shares in an 
estate, but does not make it incumbent upon them to register 
their shares in specific mouzalis or portions of land within 
the estate. In other words, if a proprietor is registered in 
respect of a certain share in an estate, and then, by an amic- 
able arrangement amongst the co-owners, becomes entitled 
to collect the whole rent in respect of a particular village 
included within the estate, the provisions of section 78 of the 
Land Registration Act do not operate as a bar to the recovery 
of such rent. It may be observed that in the case before us 
there is no contest between two persons, both of whom 
are registered as proprietors under the Act. The plaintiff 
admittedly is not registered under the Land Registration Act. 
The person set up by the defendant as registered proprietor 
has his name registered in respect of certain shares. But it 
is alleged and proved that by amicable arrangement amongst 
the co-owners, that is, by amicable arrangement amongst the 
(1) (1903) I. L. R. 30 Calc. 773. (2) (1903) I. L. R. 30 Calc. 880. 
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registered proprietors, this person is entitled to the whole 
rent of the laluh within which the disputed land is situated. 
Wlm-t the precise position might have been if there had been 
a contest between two persons, both of whom were registered 
under the Act, need not be considered on the present occasion. 
It is sufficient to say that the plaintiff is not entitled to 
succeed as against the defendant, who, relying upon section 
60 of the Bengal Tenancy 'Act, has established that his debt 
has been discharged by payment of rent to the registered 
proprietor. 

The result therefore is that the decree made by the Court 
below must be affirmed, and this Rule discharged, with costs. 
We assess the hearing fee at one gold mohur. 

8, m. Rule discharged . 


APPELLATE CIVIL 


Before Mr. Justice Chitty and Mr. Justice N. 1! Chatter jea- 

1911 ABDUL AZIZ 

rw «•' 

FATEH MAHOMED HALL* 

M a h cm Man L a ir — Gif l~~ Mush a a . 

Where the defendant made a gift of a four-anna share in a kaimi 
rayati holding to the plaintiff his nephew by marriage and admitted him 
to joint possession with himself, and recognised the plaintiff ns being 
in such possession for 14 years: — 

Held, that he could not- be allowed to say that there had been no 
valid gift. The doctrine of mvshaa is not applicable to such a case. 

Ibrahim Goolam Ariff v. Saiboo (1), Emnahai v. Hap rubai (“2), 
Jiwan Bahlish v. Imtiaz Bcgam (3), Muhammad Mumtaz Ahmad v. 
Z\ibaida Jan (4) referred to. 

* Appeal from Appellate Decree, No. 490 of 1909, against tlie decree 
of Jogendra. Nath Bose, Subordinate Judge of Noakhali, dated Jan. 
1909, modifying the decree of Rash Behari Mookerjee, Munsif cf 
Noakhali, dated May 16, 1908. 

(1) (1907) I. L. R. 3o Calc. 1. (3) (1878) I. L. R. 2 All. 93. 

. (2) (1888) I. L. R. 13 Bom. 332. (4) (1889) I. L. R. 11 All. 460, 
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Second Appeal by the plaintiff, Abdul Aziz. 

The plaintiff , who is a nephew of defendant No. 3 and was 
brought up by him from his childhood and in whose favour a 
registered deed of gift was executed in Chait 1299 correspond- 
ing with April, 1893, when he w T as 22 years of age, by 
defendant No. 3 of two-anna share in a certain taluk and 
four-anna share in a kaimi ray a ti holding, brought this suit 
for the recovery of the lands, the subject-matter of the gifts. 
The plaintiff resided with defendant No. 3 and held separate 
possession of the two-anna share of the taluk. The plaintiff, 
however, never had separate possession of the four-anna share 
in the kaimi rayati holding, but joint possession with defen- 
dant No. 3. Defendant No. 3 resisted the suit on the ground 
that the plaintiff never had separate possession of the 
four-anna share in the kaimi rayati holding, and that the gift 
was not binding upon him as being a gift of muslin a. The 
Court of first instance decreed the plaintiff’s suit for Mas 
possession. On appeal, the learned Subordinate Judge dis- 
allowed the claim' of the plaintiff with respect to the four- 
anna share of the kaimi rayati holding. 

The plaintiff, thereupon, appealed to the High Court. 

* Balm Ilari Bhusan Maker jee , for the appellant. The 
gift is valid and is not affected by the doctrine of inushaa . The 
gift is valid, inasmuch as the plaintiff was in possession and 
managed the properties during the absence of defendant No. 
3 on Tlaj. The decisions of the Indian High Courts and of 
the Privy Council lay down that the doctrine relating to the 
invalidity of gifts of mmhaa is wholly unadapted to a progres- 
sive state of society and ought to he confined to the strictest 
rules. Jiivan Baksh v. Imtiaz Be gam (1), Mulhck. Abdool 
Guffoor v. Muleka (2), Emnakai v. Hajirabai (3), Ibrahim 
Goolam Arif v. Saiboo (4), Muhammad Mumtaz Ahmad, v. 
Zubaida Jan (5) referred to. 

(1) (1878) I. L. R. 2 All. 93. (3) (1888) I. L. R, 13 Bom. 352. 

( 2 ) (1884) I. L. R. 10 Calc. 1112. (4) (1907) I. L. R. 35 Calc. 1. 

(5) (1889) I. L. R, 11 All. 460. 
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Bobu Baikania Nath Das , for the respondent. The doc- 
trine of mushaa does apply to a case like the present, as the 
rayati holding was not partitioned and separate possession 
given. The cases of Ibrahim Go olam A riff v. Saibco (1) and 
Jiwan Baksh v. hntiaz Begam (2), do not apply to the facts 
of the present case and are distinguishable. 

Cur. adv . vult. 


Chitty and N. R. Chatterjea JJ. This is an appeal by 
the plaintiff in a suit to recover three plots of land from the 
defendants. The plaintiff based his title on a registered deed 
of gift executed by defendant No. 3 on 31st Chaitra 1299 
(April 1893). By that deed defendant No. 3 gave to the 
plaintiff a two-anna share in a certain taluk and a four-anna 
share in a kaimi rayati holding. The plaintiff, who is a 
nephew by marriage of defendant No. 3, was adopted and 
brought up by him from childhood. He was about 22 years 
of age at the date of the gift. The plaintiff has always lived 
with defendant No. 3. No question now turns on the gift of 
the two-anna share of the taluk , which was demarcated by the 
deed of gift and of which plaintiff had had separate possession 
until dispossessed by defendant No. 3. As to the four-anna 
share in the kaimi rayati, defendant No. 3, contends that 
plaintiff never had separate possession of that portion and 
that the gift is not binding upon him as being a gift of 
mushaa. Plaintiff endeavoured to prove a partition of the 
kaimi rayati, but in that he failed. The Subordinate Judge 
has disallowed this portion of his claim; hence this appeal. 

Although the plaintiff did not succeed in proving a parti- 
tion, it is an undisputed fact that from the date of the deed 
of gift defendant No. 3 let him into joint possession of the 
rayati holding, and that during this defendant’s absence on 
the Haj in 1311-12 the plaintiff was in possession of all his 
properties and managing them for him. It would, therefore, 
be most inequitable if this defendant could, after a lapse of 


(l) (1907) I. L. R. 35 Calc. 1. (2) (1878) I. L. R. 2 AIL 93. 
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about 14 years, during which lie has ratified and acknow- 
ledged tlie gift, turn round and by taking advantage of an 
extremely technical rule of Mahomedan law, deprive the 
plaintiff of what be gave him so many years ago. 

We do not, however, think that he can do so. It is quite 
(certain that the doctrine of mnsJiaa in its -inception was not 
intended to apply to such a case as this. It has been recog- 
nised by the Courts as an existing rule but has, by no means 
been universally applied. In the case of Jiwan Bahsh v. 
Imtiaz Begam (.1), the Allahabad High Court declined to 
apply the rule to a defined share in a landed estate on the 
ground that such a share was a separate property. The same 
view was taken in Mullick Abdool Guffoor v. Muleka (2). In 
Emnabai v. Hajirabai (3) the Bombay High Court applied 
the rule to the case of a gift of a moiety of a house in Bom- 
bay, but that can hardly be said to be now the law, after the 
decision of the Privy Council in Ibrahim Goolam Arif v. 
Saihoo (4), where their Lordships declined to apply it in the 
case of free hold property in Rangoon. In the case of Mumfaz 
Ahmad v. Zubaida Jan (5), their Lordships of the Privy Coun- 
cil remarked “The doctrine relating to the invalidity of gifts 
of mushaa is wholly unadapted to a progressive state of 
society and ought to be confined within the strictest rules . 9i 
In that case it was held that possession having been given 
and taken the property was transferred. The same may be 
said in this case, defendant No. 3 having recognised the 
plaintiff as being in joint possession with himself for 14 years 
cannot now be allowed to say that there was no valid gift. 
We think that the appeal must be allowed, the decree of the 
lower Appellate Court set aside and the decree of the Court 
of first instance restored, and the plaintiff’s entire claim 
decreed, with costs, in all the Courts against defendant No. 3. 

Appeal allowed . 

S. A. A. A. 

(1) (1878) I. Jj. R. 2 All. 93. (3) (1888) I. L. R. 13 Bom. 352. 

(2) (1884) I. L. R. 10 Calc. 1112. (4) (1907) I. L. R. 35 Calc. 1. 

(5) (1889) I.L. R. 11 All. 460. 
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ORIGINAL CIVIL. 

Before Mr. Justice Herrington. 

SHIB KRISHNA DAWN & CO. 

v. 

SATISH CHTJNDER DTTTT.* 

Arbitration— Atiard made after expiry of time fixed by Court— Application for 

enlargement of time to'* file award— Civil Procedure Codes (Act XIV of 1882) 

8. 521 (c); (Act V of 1908) s. 1J+8, Schedule II s. 15 (<:*). 

An award was made after the time allowed by the Court had 
expired. On an application for enlarging the time for making such 
award : 

Held , that the Court had no power to grant the application. 

Baja Hat N a ra in Singh v. Chiudhra in Bhagwant Knar (1), 
followed. 

Held, further, that where the time for making an award had ex- 
pired, and no award had been made, section 148 of the Civil Procedure 
Code (Act V of 1908) gives the Court power to extend the time for the 
making of the award, notwithstanding that it had expired at the time 
of the application ; hut that section does not enable the Court to 
extend the time for the doing of a particular act, when in truth and 
in fact the act has already been done. 

Application by Satisli Cliunder Dutt and two others, the 
defendants, for an order that the time to file an award be 
extended. 

On the 10th July, 1909, Shib Krishna Dawn & Go. insti- 
tuted a suit against the defendants, Satisli Cliunder Dutt and 
two others, on an award made by the arbitrators appointed by 
the High Court. Subsequently, all matters in dispute in that 
suit were, with the consent of both parties, referred, on the 
2 1st February, 1910, to the arbitration of Babu Saroda Charan 
Mitter, who was required to make his award in writing and 
to submit the same within two months from the date on which 
an office copy of the said order should be delivered to him. On 
the 8th August, 1910, the time to make the said award w r as ex- 


* Application in Original Civil Suit, No. 704 of 1909. 
(1) (1891) T, L. R. 13 All 300. 
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tended for another two months, from the 6th August, 1910. 1911 

On the 2nd September, 1910, the arbitration proceedings were Shib 

completed, but the award was not signed by the arbitrator till d^^Xco. 
later. In the meantime, on the 9th September, 1910, the g^* ISH 
High Court closed for the Dasarah vacation, and it was during Chundee 
this period that the returnable date of the award expired. On I)xTTT ’ 
the 21st November, 1910, when the High Court re-opened after 
the Dasarah vacation, the award was signed by the arbi- 
trator, and on the same date it was delivered to the Regis- 
trar. On the 8th February, 1911, the arbitrator submitted 
the arbitration proceedings to the High Court, and the usual 
notices were duly issued on the parties, informing them that 
the award had been submitted and that the High Court would 
proceed to pass judgment upon the award. On the 9th Feb- 
ruary, 1911, the defendants filed the award, and on the 21st 
February, 1911, they made a substantive application to the High 
Court to have the time to file the said award extended for such 


time and from such date as to the Court may seem fit, so that 
the same may he considered and read at the time of the 
defendant’s application for judgment upon this award. Both 
these matters having been placed on the cause list of the High 
Court, the substantive application, which was by way of 
motion, came on for hearing prior to the judgment upon award. 


Mr. N. N. Sircar, for the defendant, applied to have 
the time for filing the arbitrator’s award extended. 

Mr. B. C. Mitter (Mr. P. K. Sen with him), for the 
plaintiff, opposed the application. The time may be enlarged 
as often as the Court chooses before the award has been made, 
and I submit that, when once the award has been made, whe- 
ther it has been filed or not, the Court is no longer competent 
to enlarge the time : see Baja Bar Narain Singh v. Chaudh- 
rain Bhagwant Knar (1). Section 521 (c) of Act XIV of 1882 
provides that “no award shall be valid, unless made within 
the period allowed by the Court. ” Section 15 (e), Schedule 
II, of Act V of 1908 contemplates the same thing, although 


(1) (1891) I. L. R. 13 All. 300. 
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the wording lias been somewliat altered. I submit that the 


Stub effect of both sections is that an award is void when it has 
Dawn C o. been made after the expiry of the term fixed by the Court, and 
Swish ^ ie Court, therefore, has no power to extend the time for 
Cin.7N.i>EB making* the award. 

3-)irr. jffy. N. N. Sircar, in reply. Act XIV of 1882 has been 

amended by Act V of 1908, and the ease referred to on behalf 
of the plaintiffs does not apply. I submit that this Court has 
power to extend the time. Section .148 of the amending Act. 
contemplates the circumstances of the present case, and there 
is no section corresponding to it in the old Code. Section 12 of 
the Arbitration Act also gives the Court power to. extend the 
time. It is contended that the award is a nullity. If this 
be so, no valid award has been made, and I, therefore, under 
Schedule II, section 8 of the new Code, ask for time for 
making an award. 


Haiungton J. This is a petition to extend the time with- 
in which, an award may be made, and the objection taken is 
that the Court has no power to grant the petition because the 
award has already been made, and it is said that the Court can- 
not exercise the powers under section 148 when the award 
has been made. Now the case of Raja Ear Retrain Singh v. 
Ghaudhvciin Bkagivant Knar (1), decided by the Privy Council, 
is an authority for the proposition that the Court lias not 
power to enlarge the time for the making of an award when 
the time has passed and the award has already been made. On 
behalf of the petitioner it is argued that section 148 alters the 
law laid down in that case because it enables the Court to 
enlarge the time for the doing of any act prescribed or allowed 
by the Code, notwithstanding that the period originally fixed 
has expired. I agree with the view that if the time bad ex- 
pired, and no award had been made, that that section does give 
the Court power to extend the time for the making of the 
award, notwithstanding that it had expired at the time of the 
application ; but it appears to me that that section does not 
enable the Court to extend the time for the doing of a parii- 
(1) (1891) I. L, B, 13 All. 300. 
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cular act when in truth and in fact the act has already been 
done. In the present case, on the 8th August, the time was 
extended for two months to make the award, and it is stated 
in the petition that the award was not signed till the 21st 
November, on which date according to the affidavit filed by 
the petitioner it was signed. It may appear hard on the 
parties that the Court should not have the power the petitioner 
considers it has, but it was quite open to the petitioner befoi'e 
the award was made to apply for an extension of time which 
the Court was able to grant under section 148. In my opinion 
I have no power to grant the present application and to en- 
large the time within which the award is to be made because 
of the fact stated on the affidavit that the award has already 
been made, but has not been made within the time allowed by 
the Court. For these reasons, the application must be dis- 
missed with costs. 

O. M. Application dismissed . 

Attorney for the plaintiffs : Bcnode B chary Banerjee. 

Attorneys for the defendants: Shamul Dhone Dutt & 
Ghosh . 
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PRIVY COUNCIL. 


IS H WAR SflYAM CHAND J1U 

v. 

RAM KANAI GHOSE. 

[On appeal from the High Court at Fort William in Bengal.] 

Hindu Law— Endowment - Alienation of endowed properly— Power of shebuil to 
grant lease in perpetuity at a fixed rent — Limitation Ads (XV of 1S77 ) Sell , 1 1 , 
Art. 13 f and ( IX of 1908), Sdi, i, Art, i 3 k.— Bona fide Purchaser— Purchaser 
of absolute title— Privy Connell , practice of —Rev lew of former decision. 

In a suit brought by the Raja of Panchakote as the shebait of cer- 
tain Hindu deities to recover possession of debutter property, which 
had been alienated, more than 12 years before the institution of the 
suit, by the plaintiff’s predecessor in title, who had granted a 
mokurari lease of the property in consideration of a fixed rent, and pay- 
ment of a fine equal to tivo years’ rent. 

Held (reversing the decision of the High Court), that the suit Was 
not barred by limitation under article 13-1 of schedule II of Act XV 
of 1877, the lessees ; (defendants) not being the purchasers of an absolute 
title, and therefore not ‘‘purchasers” within the meaning of that 
article. 

Abkiram Guswami v. Shy am a Charan Nandi (1) followed. 

The Judicial Committee of the Privy Council are averse from re- 
viewing, on an ex parte application, a considered decision in a former 
case delivered after full argument. 

Appeal from a judgment and decree (3 1st July, 1905) of 
the High Court of Judicature at Fort William in Bengal, which 
reversed a judgment and decree (4th March, 1902) of the 
Court of the Subordinate Judge of Manbhum. 

The plaintiffs were appellants to His Majesty in Council. 

The suit out of which the present appeal arose was 
brought on 4th April, 1901, by Hari Narayan Singh Deo, Baha- 
dur, the Raja of Panchakote as shebait of certain Thakurs 
(Hindu idols) established by his predecessors in the Raj, who 
from time to time had endowed certain properties for the 
services and support of the Thakurs, such properties being 

* Present : Loan Macnaghten, Lord Mersey, Lord Robson, Bib 
Arthur Wilson and Mr. Ameer Ali. 

(1) (1909) I. L. R. 36 Calc. 1003; L. R. 36 I. A. 148. 
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held and managed by the Raja of Panchakote for the time 
being. The subject of the suit was a niouzak called Bansra, 
as to which a dispute had arisen whether it was endowed pro- 
perty of the idols or the personal property of the Panchakote 
Rajas. 

It appeared that niouzak Bansra had, on 23rd Assar, 1279 
(26th June, 1872), been leased in putni to one Narayan 
Ghose, and the defendant Ram Kanai Ghose, by Nilmoni 
Singh, the then Raja of Panchakote and shebait of the idols, 
the property being stated in the kabuliat executed bv the 
lessees in favour of Raja Nilmoni Singh to be debutter proper- 
ty. The plaintiff was the son of the grantor, who died on 24th 
August, 1898. 

The plaintiff sued for a declaration that mouzah Bansra 
was debutter, dedicated to the Thakurs, and held by his 
father as a shebait; for a further declaration that the lease was 
invalid as being beyond the power of the shebait to grant 
and not beneficial to the endowment, and was therefore not 
binding on the endowment ; and prayed for possession of the 
mouzah as shebait. 

The defence was that the property in suit was only nomi- 
nally debutter, and was treated as mol property ; and that the 
suit was barred by limitation, inasmuch as more than 12 years 
had elapsed from the date of the lease. 

The Subordinate Judge held on the evidence that mouzah 
Bansra had been absolutely dedicated to the Thakurs, and 
constituted a valid debutter; that the putni lease was injurious 
to the endowment, and, under the circumstances of the case, 
was not binding on the successors of the shebait who granted 
it; and that the suit was not barred by limitation, inasmuch 
as section 10 of the Limitation Act was applicable : and in that 
view he made a decree in favour of the plaintiff. 

Against that decree an appeal was preferred, which came 
before a Divisional Bench of the High Court (Harington and 
Astjtosh Mookerjee JJ.), which, on the 13th Eebruary, 1905, 
reversed the decision of the Subordinate J udge on the ground 
that the property had not been established or the evidence to 
be debutter. The High Court only dealt with the question of 
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190 limitation so far as to point out that, in their opinion, the 

Ishwar applicability of section 10 of the. Limitation Act could not be 

Shy am , i 

Chand supported. 

Jlu Subsequently the plaintiff applied for a review of that 

Ram judgment on the ground of the discovery of new and important 

Ghose evidence not previously within his knowledge. That evidence 

was a robokari found in the Col.leetorate and dated in 1859, 
which showed that, in that year, mouzah Bansra was excluded 
from the zamindari on the ground that it was the dehutter 
rent-free mouzah of the Thakurs. 

The application tor review was granted and the appeal 
was reheard by the same Judges, and, on 31st July, 1905, the 
Court held that it was unnecessary to discuss the effect of the 
fresh evidence, because in any case the appeal must succeed on 
the question of limitation. 

On this point the judgments of the High Court were as 
follows : 

Harington J. “The putni was granted on June 26th, 1872: the 
article of the Limitation Act applicable is article 134: the suit, there- 
fore, became barred on 26tli June, 1884. 

“The learned vakil for the plaintiff has contended that the put- 
nidar took with notice of the debutter and therefore was not a purchaser 
within article 134, and he relied on a judgment in Ham Churn Taira ry v. 
Protap Chandra Butt Jha (1), in which it was held that a suit to set 
aside a lease granted by the Ojha of the Baidyanath Temple was not 
barred after a lapse of 12 years. But that judgment went on the 
ground that the lessees were not- purchasers within article 134 because 
they had notice the property was debutter, and that the lessor was 
shebait— the learned Judges held that to enable article 134 to apply 
the lessees must have believed themselves to he the purchasers of the 
absolute interest — that they knew they were only purchasers of tho 
trust estate and that the transaction was liable to be set aside and so 
did not come within the article. 

“ When we heard the appeal we dealt with the question of notice, 
and, pointing out that the plaintiff’s predecessor professed to grant the 
putni in his own right, held that the evidence did not justify the in- 
ference that the putnidar had notice the property was dedicated to an 
idol, Tho reasoning therefore of the learned Judges in the unreported 
case referred to is inapplicable in tbe present case. 

“Next lie contended that, the position of the shebait of an endow- 
ment being analogous to that of the guardian of the property of an 
infant, lie could at any time sue to recover the Th&ktir’s property. 

(1) (1886) 2 0. L. J. 448. 
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This is a contention that the Statute of Limitation does not run against 
an idol, a proposition 1 am not prepared to accept. 

“In the first place there is nothing in section 10 of the Limitation 
Act or in article 134 to warrant the inference that that article is not 
applicable. Secondly, the decisions of this Court, and those of Bombay 
and Allahabad Courts, are all against the plaintiff’s contention. 

“It was held in 1896 in the case of Nilmoni Singh v. Jagabandkii 
Boy (1) that article 134 was a bar to suits brought after a lapse of 
IB years to recover property sold by the trustee of a religious endow- 
ment : this decision was followed in 1902 in the cases of Dattagiri v. 
Dattatraya Krishna Sincle (2) and Scigun BaUcrishna v. Kaji Hussein 

(3) . Further, there is the case of Behari Lai v. Muhanmed Multari 

(4) to the same effect. With these decisions I agree, and am of opinion 
that the plaintiff’s suit is barred.” 

Mookerjee J. “It has been argued with considerable force on behalf 
of the plaintiff that the evidence as it now stands is amply sufficient 
tc justify the conclusion that the property in dispute constitutes a 
valid dehitter . It has been contended, on the other hand, by the learned 
vakil for the defendants that, assuming that the character imputed to 
the property by the plaintiff is established, the suit is barred under the 
provisions of article 134 of schedule II of the Limitation Act. In my 
opinion this latter contention is well-founded and must prevail. 

“Article 134 of the Limitation Act provides that a suit to recover 
possession of immovable property, conveyed or bequeathed in trust or 
mortgaged, and afterwards purchased from the trustee or mortgagee 
for a valuable consideration, must be instituted within 12 years from 
the date of the purchase. It cannot be disputed that if the property 
in suit of which the plaintiff seeks to recover possession is a valid 
dehitter , absolutely dedicated to one or more Thahurs , it falls within 
the description of property conveyed or bequeathed in trust, and the 
shebait is a trustee within the meaning of this article, Jagamba 
Goswamini v. Bamchandra Goswami (5). It cannot also be doubted 
that a lessee in the position of the defendants is a purchaser within the 
meaning of this article : for, as was observed by Lord Romilly in 
A ttorney General v. Bayne (6), a lease is an alienation pro tantoy and 
this is in accordance with the view taken by Lord Chelmsford, L. C., in 
Attorney General v. Davey (7). It has been repeatedly held that a pur- 
chaser includes the holder of a perpetual or mokurari lease and is not 
confined to a person who acquires an interest by an out-and-out sale ; 
in other words, the expression purchaser for value is used in contradis- 
tinction to a. mere volunteer; see Narayan Man jay a v. Bamchandra 
(8), Nilmony Singh v. Jagabandhu Boy (9), and Maluji v. Fakir Chand 
(10). It is also clear that the defendants are purchases for a valuable 
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(1) (1896) I. L. R, 23 Calc. 536. 

(2) (1902) I. L. R, 27 Bom. 363. 

(3) (1903) I. L. R. 27 Bom. 500. 

(4) (1898) T. L. R. 20 All. 482. 

(5) (1903) I, L. R, 31 Calc. 314. 


(6) (1859) 27 Beav. 16S. 

(7) (1859) 4 DeGex & J. 136. 

(8) (1903) I. L. R. 27 Bom. 373. 

(9) (1896) I.L.R.23 Calc. 536, 544 

(10) (1896) T. L. R, 22 Bom. 225. 
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1911 consideration, as the lease on the face of it shows that a bonus was paid 

V ~ v ~' at the time the putni was created. All the elements necessary to make 

Shyam article 134 applicable are, therefore, present, and the case is completely 

Chand covered by that article ; so that, as more than twelve years have elapsed 

JnT since the grant of the lease, the suit is barred by limitation. The view 

1 take is in accordance with the decision of this Court in the case of 
Kan ax. Nilmony Singh v. J agabaivlhu Boy (1), which has been accepted as con- 
Gitose. taining an accurate statement of the law on the point by the Allahabad 
High Court in Behari Lai v. Muhammad Mutiaki (2), by the Bombay 
High Court in IJaitagiri v. Battatraya Krishna Stride (3), Narayan 
Manjaya v. Bamchandra (4), and Sagun Balkrishna v. Kaji Hussein 
(5), and by the High Court of Madras in Manarikraman v. Ammu (6). 
These cases are authorities for the proposition that a suit to recover 
possession of debutter property alienated for value by a shebait in excess 
of his powers and in violation of the trust must be brought within 12 
years of the date of the alienation ; if such a suit is brought by the suc- 
cessor of the shebait who made the alienation, limitation as against him 
runs, not from the date of his appointment, but from the date of aliena- 
tion. It has been argued, however, by the learned vakil for the plaintiff 
that all these oases were erroneously decided, that they are inconsistent 
with the decision of this Court in the case of Bam Churn Ternary v. 
Froiap Chandra Butt Jha (7) [Reg. Ap. 465 and 466 of 1885, deckled 
by Tottenham and Ghose JJ. on the 2nd December, 1896], and that the 
correct view of the law is that ermh succeeding shebait is entitled to 
bring an action within 12 years from the date of his appointment to the 
office with a view to question the validity of an alienation made by any of 
his. predecessors. In my opinion the case relied upon is clearly distin- 
guishable and does not support the contention which is sought to be 
based upon it. In that case, the learned Judges found upon the evidence, 
that the lessee from the shebait took -with full knowledge that the lessor 
had a qualified power of alienation and was not competent to grant a 
permanent lease. In the case before us there is no evidence to show 
that the lessee at the time lie took the putni was aware that the property 
covered by it constituted ;i valid deb utter , of which the lessor as shebait 
had no authority to grant a permanent lease. The learned vakil for the 
plaintiff has indeed invited our attention the fact that in the lease 
the village is described as debutter; but this is obviously not conclusive, 
because whether the property be absolutely dedicated to a Thakur or be 
secular subject to a religious charge it would, in popular language, he 
fittingly described as debutter. Besides, the lessor is not described in the 
deed as a shebait of any Thakur, nor is there any suggestion that the 
rents were to be applied to the worship of any deity: even if there had 
been such a statement in the deed, it would not have been sufficient as 
observed by their Lordships of the Judicial Committee in Doorga Xafh 

(1) (1896) I. L. R. 23 Calc. 536. (4) <1903) i, L. R. 27 Bom. 373. 

(2) (1898) I. L. R. 20 All. 482. (5) (1903) I, L. R. 27 Bom. 500. 

(3) (1902) I. L. R. 27 Bom. 363. (6) (1901) I. L. R, 21 Mad 471 

(7) (1886) 2 C. L. J. 448; 
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Boy v. Bam ChvnderSen (1) to prove that the mahal was dehitter ; 
further, the subsequent conduct of the lessees in improving the property 
at a considerable outlay, is wholly inconsistent with the theory that they 
were aware of the alleged debutter character of the property. I must hold 
accordingly that the present case is completely differentiated from the 
case of Bam Churn Tewary v. Protap Chandra Butt Jha (2). But 
even if it were otherwise, and even if there had been evidence to show 
that at the time the lease was granted, the lessees took the property 
with knowledge that the lessor was acting in excess of his powers, I 
could not assent to the proposition that this circumstance would in any 
way affect the application of article 134. Article 134 refers to purchasers 
from a trustee for a valuable consideration, and not of purchasers in good 
faith and for value. To restrict the application of the article to pur- 
chasers in good faith would, in my opinion, be to put an unwarrantable 
limitation upon its scope, which is in no way justified by its language. I 
am fortified in this view by an examination of the corresponding article 
(No. 134) of the Limitation Act of 1871, which was restricted expressly 
to purchasers in good faith and for value. When the Act of 1871 was re- 
placed by the Act of 1877, the Legislature omitted the words “in good 
faith,” and the conclusion seems to me to be irresistible, that this altera- 
tion, as also the corresponding alteration in section 10 of the Act, was 
made designedly with a view to preclude the litigation likely to arise 
from the use of the words “good faith, ” and to protect a purchaser for 
valuable consideration from a trustee, whether such purchaser had or 
had not notice of the trust at the time of the transfer. To hold that this 
material alteration in the language of this provision of the law has left 
its effect unaltered, appears to me to ignore all sound canons of con- 
struction. The view I take is supported by the decision of the Bombay 
High Court in the cases of Balm Khan v. Bhiku Sazba (3) and 
Yemramji Kalnath v. Ba Ucrish na Ldkeh m an (4), though I must ob- 
serve that it was not open to the learned Judges, who decided the latter 
ease, to refer to the proceedings of the Legislative Council [see Ad- 
ministrator General of Bengal v. Premlal Mullich (5)], but it is perfectly 
legitimate to construe, as was done by their Lordships of the Judicial 
Committee, in Isliuree Pcrshad Narain Singh v. Lai Ohntterput Singh 
(6) any provision of a Statute as to the scope of which there is room for 
reasonable doubt by reference to the previous law on the subject. If, 
therefore, the learned Judges who decided the case of Bam. Churn 
Tewary v. Protap Chandra Butt Jha (2) intended to restrict the ap- 
plication of article 134 only to cases of purchasers for value and in good 
faith, I must with all respect for them dissent from this view of the law. 
If, on the other hand, they intended only to lay down that the purchaser 
who seeks the protection of article 134 must have purchased an absolute 
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(1) (1876) I. L. R. 2 Calc. 311 ; 
L. R. 4 T. A. 52. 

(2) (1886) 2 C. L. J. 448. 

(8) (1886) I. L. R. 9 Bom. 475. 


(4) (1891) I. L. R. 15 Bom. 583. 

(5) (1895) I. L. R. 22 Calc. 788 ; 
L. R. 22 I. A. 107. 

(6) (1842) 3 Moo. I. A. 100, 130. 
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interest, in other words/ not merely the qualified interest of the trustee 
or the mortgagee, the position would be sustainable. To put the matter 
in another way, if the transferee does not profess or intend to take an 
absolute interest or anything more than the qualified interest which the 
transferor is competent to alienate, there is no occasion for the applica- 
tion of article 134— see Panda v. Vithu (1), where Sir Charles Sargent 
O.J. pointed out that, in order to give the purchaser the benefit of 
article 134, the purchase need not be bond fide in the sense of being with- 
out notice of the restricted nature of the transferor’s title, but that the 
term ‘purchaser’ means a person who purchases that which is de facto 
a trustee’s or mortgagee’s limited interest upon the representation and 
in the belief that it is an absolute title ; and this position in no way con- 
flicts with the decision of the Judicial Committee in Hatha noth Doi s-.s v. 
Gisborne (2), where Lord Cairns had in view the distinction between a 
bond fide purchase and a purchase of ah absolute title, which appears to 
have been overlooked in Bhagwan Sahai v. Bhagmin Din (3). The 
view, that unless the purchaser intends to acquire an absolute interest, 
that is, an interest in excess of what the transferor is competent to 
alienate, there is no occasion for the application of article 134, may also 
he supported on another ground, because, as I pointed out in my judg- 
ment in the case of I shun Chandra v. Baja Bamranjan (4), there can 
be no acquisition by adverse possession of an absolute title, when nothing 
but a limited interest had been asserted. I must hold accordingly that, 
as in the case now before us, the lessee intended to take, and did take, a 
permanent lease, and as more than twelve years have elapsed since the 
grant, the claim must be treated as barred by limitation. As regards 
the suggestion made by the learned vakil for the plaintiff that the cases 
which support this view were erroneously decided, after a careful ex- 
amination of the principle upon which they are founded, I see no reason 
to dissent from them. I entirely agree in the line of reasoning adopter! 
by Mr. Justice Banerji in Nilmony Singh v. Jagahandhu Bay Co) and 
by Sir Lawrence Jenkins O.J. in Dattagiri v. Dot tat ray a Krishna 
Sinde (6) ; and I may add that the view taken by these learned Judges 
in harmony with the rule of English Law, under 3 and 4 Will. 4 Chap. 
27, section 25, deducible from the cases of President of St. Mary Mag- 
dalen College, Oxford v. Attorney General (7) ;■ Commissioner of Char it- 
able Donations and Bequests v. Wyb rants (8); Attorney General v. 
Flint (9); Attorney General v. Davey (10); and Attorney General v. 
Payne (11). The learned vakil for the plaintiff further contended with 
great earnestness that this view of the law might prove disastrous to 
charities, because if a dishonest trustee continues in office for* twelve 


(1) (1894) I. L. R. 19 Bom. 140. 

(2) (1871) 14 Moo. I. A. 1, 22;' 

6 B. L. R. 530, 548. 

(3) (1886) I. L. R. 9 All. 97. 

(4) (1905) 2 C. L. J. 125. 

(5) (1896) T. L. R. 23 Calc. 536. 

■ . (11) (1859) i 


(6) (1902) I. L. R. 27 Bom. 863. 

(7) (1857) 6 H. L. C. 189. 

(8) (1845) 2 Jo. & Lai. 182; 

7 Ir. Eq, R, 580. 

(9) (1844) 4 Hare 147. 

(10) (1859) 4 DeGex & J. 136. 
Beav. 168, 
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years after an improper alienation for value, the trust would be left 
without a remedy, assuming that a consideration of this description 
ought to carry any weight in the construction of a statute when the 
language is clear. I am not satisfied that there is any real hardship, 
for as soon as a breach of trust has been committed, it would be open 
to the beneficiaries or the persons interested in the maintenance of the 
debutter , to take suitable steps for a declaration that the alienation is 
invalid for the enforcement of the trust and, if need be, for the removal 
of the trustee. If they sleep over their rights, they can hardly he 
allowed to contend that each successive trustee ought to get a fresh 
start from the date of his appointment. If we were to accede to such 
a contention, we should he driven to hold that there is no period of 
limitation for setting aside improper alienations for value made by a 
trustee; in other words, that section 10 of the Limitation Act is ap- 
plicable to assignees for valuable consideration quite as much as to 
volunteers. Such a position as this is manifestly untenable. 

“The result, therefore, is that this appeal must be allowed, the decree 
of the Court below reversed, and the suit dismissed, with costs, through- 
out ; the decree made by this Court at the previous hearing will accord- 
ingly be substantially maintained.” 

On this appeal, which was heard ex parte, 

DeOruyther , K.C . , and J. M. PariJch , for the appellants, 
contended that the evidence in the record was sufficient to 
show that mouzali Bansra was debutter property, and not the 
private family property of the Baja of Panchakote; that fact 
was conclusively established by the additional evidence ad- 
duced at the re-hearing on review of judgment. Reference 
was made to Sir W. Hunter’s Statistical Account of Bengal 
(Manbhum), vol. IT, page 323 ; and the documentary evidence 
was discussed and commented on. The document forming the 
fresh evidence, on which the review of judgment was obtained, 
was admissible under section 13 of the Evidence Act I of 1872 : 
and the admission in evidence of a somewhat similar docu- 
ment in the case of Jagamba Goswmnini v. Ram Chandra 
Gosivami (1) was referred to. On the question of limitation 
it was contended that the suit was not barred by article 134 
of the second schedule to the Limitation Act (XV of 1877) : the 
defendants were not “purchasers” within the meaning of that 
article, by which, it was submitted, was intended a purchaser 
of the absolute title. A grant of the- absolute title to en- 



(1) (1903) I. L. R. 31 Calc. 314. 
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dewed property by a shebait would be a breach of (rust, and 
would not be valid beyond bis own life, nor binding on bis 
successors: Shibessouree Delia v. Mo thoo ran nth A char jo (1) 
and Abhiram Goswami v. Shyam a, C ha ran Nandi (2). In the 
latter case it was also held that a lease in perpetuity did not 
transfer the whole title in the property to the lessee, and there- 
fore he did not come within the meaning of a “purchaser" in 
article 134. That case was, it was contended, similar to the 
present case; and reference was made to a passage in the judg- 
ment of the High Court in that case [Shyama Char an Nandi v. 
Abhiram Goswami (3)], in winch Maclean C.JL, after holding 
that the suit was barred by limitation, said: “A similar view to 
that expressed by us was taken by a Divisional Bench of this 
Court in the case of Ram Kauai Ghosh v. Raja Sri Sri l lari 
Nat ay an Singh (4). There, all the authorities, Indian and 
English, are collected and were reviewed in an exhaustive judg- 
ment by Mr. Justice Mookerjee. In that judgment we con- 
cur, and those authorities appear to us amply to justify our 
conclusion that even if mouzali Garpabari were debutter pro- 
perty when the lease of 1860 was granted, the suit as regards 
that part of it which is covered by the lease, is barred by limi- 
tation /’ That judgment of the High Court in Abhiram 

GoswamCs case (2) had been reversed by the Judicial Com- 
mittee, and it was submitted that their Lordships in revers- 
ing it, necessarily dissented from the decision in the case of 
Ram Kauai Ghosh (4), so referred to, which decision was the 
case now under appeal. It was submitted, therefore, that the 
present appeal was governed by the decision of the Judicial 
Committee in Abhiram Goswami v. Shyama. Charon Nandi (2), 
which was not like the present an e,r parte appeal. Refer- 
ence was also made to the Limitation Act, 1877, section 16; 
Limitation Act (IX of 1908), schedule I, article 134, which 
had been altered by the insertion following the word ^after- 
wards” of the words “transferred by” instead of “purchased 
from” as in article 134 of the former Act : Kally Doss Ah -in 

0) (1869) 13 Moo. I. A, 270. (3) (1906) I. L. It. 33 talc. 511, ' 

(2) (1909) T. L. R. 36 Gale. 1003 : 528. 

||||: • L * R « 36 7- A- 148. (j) (1905) 2 C. L. J. 516. 
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v. Monmohini Dassee (1) ; and Safford and Wheeler's Privy 
Council Practice (1901), page 900, showing the practice of the 
Judicial Committee in dealing with former judgments of the 
Board. 

The judgment of their Lordships was delivered hy 

Feb. 28. Lord Macnaghten. This appeal was heard ex parte. 

This suit was brought by the Raja of Panchakote as 
Shebait of some Thakurs or family idols to recover possession 
of a mouza alleged to be debutter and dedicated to the ser- 
vice of the idols. It has been alienated more than twelve 
years before the institution of the suit by the plaintiff’s pre- 
decessor in title, who granted a mokurari lease of the pro- 
perty in consideration of a fixed rent and the payment of a fine 
equal to the amount of two years’ rent. 

The defence was twofold : (i) that the property was not 
really debutter; and (ii) that the suit was barred by article 
134 of the Limitation Act. 

f The Subordinate Judge of Manbhuin decided both points 

in favour of the plaintiff. 

The case was heard twice on appeal by the High Court. 
On the first hearing the learned J udges came to the conclusion 
that there was not sufficient evidence to prove that the pro- 
property was really debutter. They dismissed the suit on that 
ground, saying that it was not necessary to discuss the ques- 
tion of limitation. The appeal was heard again on review 
upon the discovery of new and important evidence. On that 
occasion the learned Judges held that article 134 was a bar 
to the suit, and that it was not necessary therefore to consider 
the further evidence offered as to the character of the pro- 
perty. 

On considering the additional evidence brought before 
the High Court on review, their Lordships are satisfied that 
the property was really debutter. 

The only question remaining depends on the law of limi- 
tation . 
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(1) (1897) I. L. R. 24 Calc. 440. 
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On this point attention has been called to the case of 
Abhiram Goswami v. Shyarna Char an Nandi (1) decided hy 
this Board in July, 1909. It is impossible to distinguish that 
case from the present. 

Whatever might have been the inclination of their opinion 
if the matter had been res inteyra, it seems to their Lordships 
that they would not be justified in reviewing 1 on an ex parte 
application the considered judgment of the Board delivered 
after full argument. They will, therefore, simply follow the 
decision in Abhiram Goswarni v. Shyarna Char an Nandi (1). 
They do so with the less hesitation because the language of 
the article under discussion in that case and in this has been 
altered by subsequent legislation. 

Their Lordships will therefore humbly advise His Majes- 
ty that the appeal ought to be allowed. There will be no order 
as to costs either of the hearing of the suit in (lie Courts below, 
or of this appeal, except that the respondents must repay to 
the appellants the costs paid under the decree of the High 
Court, 

Appeal allowed . 

Solicitor for the appellants : Edward Daly ado, 
j. v. w. 


(1) (1909) T. L. R. 30 Calc. 1003; L. R. 36 I. A. 148. 


537 


VOL. XXXVIII] CALCUTTA SERIES. 

PRIVY COUNCIL 


MAHOMED JAN 

v. 

GANG A BISHUN SINGH. 

[On appeal from the High Court at Fort William in Bengal.] 


F. o* 

1910 

Nov. 15 , 10 

1911 

Feb . £8. 


Sale for Arrears of Revenue— Revenue Sale Laic ( Act XI of 1X59) — Liability of 
auction-purchaser in respect of payment of arrears of revenue— Appropriation 
of payment to particular last, and acceptance and acknowledgment of Trea- 
sury 0 ficer— Subsequent appropriation by Treasury Officer to earlier hist 
— Sale for arrears so created ; suit to set aside — Contract Act (IX of 1X72) 
88, 59, 60. 


Where the proprietor of an estate made a payment in respect of % 
arrears of revenue, and in the document which accompanied the 
payment to the Government, expressly appropriated it to the satis- 
faction of a particular lost, and the money was accepted and acknow- 
ledged by the Treasury Officer as paid on that account : — 

Held, it was not in the power of one of the parties to the trans- 
action, without the assent of the other, to vary the effect of the trans- 
action by altering the appropriation in which both originally concurred. 

After a payment had been so specially appropriated and accepted as 
paid in respect of a kist due in January 1902, the Treasury Officer 
applied part of it to the satisfaction of an earlier kist due in September 
1901, and only paid the remainder towards the January kist, with the 
result that an arrear was created in the January kist to which the 
payment had been wholly appropriated, and a sale took place for such 
arrear. In a suit to set aside the sale : — 

Held (reversing the decision of the High Court), that no arrears 
in respect of the January kist were really due at the date of the sale 
which was therefore without jurisdiction and invalid. 

Semble : Sections 59 and 60 of the Contract Act (IX of 1872) re- 
lating to the appropriation of payments might have been applicable to 
the case, if the parties to the transaction had not by their own actions 
placed the matter beyond doubt. 


Appeal from a judgment and decree (Gtli July 1906) of 
the High Court at Calcutta, which reversed a judgment and 
decree (1.6th August 1904) of the Court of the First Subor- 
dinate Judge of Chopra. 

The plaintiff was the appellant to His Majesty in Council. 

* Present : Lord Maonaghten, Lord Mersey, Lord Robson, Sir 
Arthur Wilson and Mr. Ameer Ali. 
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1911 The suit out of which this appeal arose was for the annul- 

Mahomed ment of a sale held on 28th March 1902 for default of pay- 
ment of the Government revenue under the provisions of the 
Bishun Bevenue Sale Law (Act XI of 1859) ; and the principal ques- 
Singh. tion for determination on the appeal related to the validity of 
the sale. 

The facts are stated in the report of the case before the 
High Court (Pratt and Gupta JJ.) which will be found in 
L L. R. 33 Calc. 1193. 

On this appeal, 

DeGruyther , K.C., and J. M. Parik/i , for the appellants, 
contended that the sale having taken place without jurisdic- 
tion was void and of no effect. The main ground for the sale 
having been without jurisdiction was that there were no arrears 
due. The Collector’s power to sell depended upon the exist- 
ence of an arrear : Balkishm Das v. Simpson (1) ; Act XI of 
1859, sections 3 (definition of “arrears”), 7, 10, 14, 25 (as 
repealed and amended by section 2 of Bengal Act) ; and Rule 
l of the Rules made by the Revenue Board as to payment of 
arrears, were referred to. The payment of Rs. 73 was de- 
posited expressly on account of the January lust; and though 
the Collector was not bound to accept it and therefore might 
have refused it, it was accepted and acknowledged as being in 
respect of the January List. It was submitted that the appel- 
lant had the power to appropriate the payment to any parti- 
* cular kist, and that sections 59 and GO of the Contract Act 
(IX of 1872) were applicable to the ease and gave him such 
power. After receiving the payment as so specially 
appropriated, the Collector had no power to appropriate 
part of it to the September kist and then declare that 
there was an arrear in the January kist and sell the 
property for that arrear. The sale, it was contended, having 
taken place under such circumstances was invalid. Reference 
was made to the Revenue Sale Manual, page 98; Act XI of 
1859, sections 5, 6, 17 and 18 ; The Revenue Board’ s Tauji 
Manual (1907) pages 31, 32, Rule 18 ; Jogcndra Mohan Sen v. 

(1) (1898) I. L. R. 25 Calc. 833, 812 ; L. R. 25 I. A. 151, 158. 
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Uma Nath Guha (1) ; and Nandan Missir v. Lola Harahh 
N main (2). The judgment of the High Court was also 
wrong in holding that the appellant was bound to pay the 
revenue although he had not received the certificate of sale; 
and Dheput Singh v. Mothooranath J ah (3), which decided 
that the title of an auction-purchaser accrued not from the 
date of sale, but from the date on which the certificate of sale 
was granted, was referred to. 

B . Dube , for the respondents, contended that the grounds 
which the appellant now put forward were not those specified 
in his appeal to the Commissioner; and he was precluded from 
questioning the validity of the sale on other grounds than 
those so specified. Gobind Lai Roy v. Rarnjanam Misser (4); 
and sections! 3, 6, 10, 25 and 33 of Act XI of 1859 were re- 
ferred to. The liability of the appellant to pay revenue com- 
menced not from the date of the certificate of sale, but from 
the date when the sale took place; and he then under section 
30 of Act XI of 1859 became liable for the arrears due, as he 
took subject to .all existing incumbrances ; Shy am Kumari v. 
Rameshwar Singh (5) and Act XI of 1859, sections 28, 53 and 
54. Arrears were then due, and it was not necessary under the 
Act that the sale should take place for any particular kist. 
The sale could not be set aside for mere hardship. The ap- 
pellant, it was submitted, had not shown that the sale was 
held contrary to the provisions of Act XI of 1859, or that he 
had sustained substantial injury by leason of any irregularity ; 
and the High Court’s decision should be upheld as being 
correct. 

The respondents were not heard in reply. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson. This is an appeal from a decision 
of the High Court, Calcutta, overruling that of the Subordi- 

(1) (1908) I. L. R. 85 Calc. 686. (4) (1893) I. L. R. 21 Calc. 70, 

(2) (1910) 14 C. W. N. 607. 82, 83; L. R. 20 I. A. 165, 174. 

(3) (1864) W. R. Gap. No. 278. (5) (1904) I. L. R. 32 Calc. 27, 38; 

L. R. 31 I. A. 176, 186. 
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nate Judge of Chapra. The object of the suit, as brought by 
the plaintiff and now appellant, was to set aside a revenue sale, 
and to recover possession of the property sold. The defend- 
ants were the purchaser and others who derived title from him. 
In the First Court the decision was in favour of the plaintiff 
upon grounds which it is unnecessary now to examine. 

From that decision there was an appeal to the High Court, 
and that Court overruled the decision of the First Court, 
Various grounds were urged cm the one side and on the other, 
on the argument of that appeal, all of which were dealt with 
by the learned Judges in tlieir judgment, but of all those 4 
grounds, there is only one which it appears to their Lordships 
necessary now to consider. 

The facts, so far as it is necessary to examine them at 
the present stage, can be shortly stated. The property in 
question is an ijmali kalam, forming part of the Mahal Bha- 
waspur. That property was put up for sale by the Collector 
of Chapra on the 16th September 1901, in respect of arrears 
of revenue, but as no bidder offered, the Collector stopped the 
sale, and declared that the whole estate would he put up to 
sale at a later date, acting under section 14 of the Revenue 
Sale Law (Act XI of 1859). 

On the 17th September 1901, the plaintiff (as permitted 
by section 14 already referred to) paid the arrears due, and 
was declared the purchaser of the ijmali kalam. He did not, 
however, receive his sale certificate until the 8th February 
1902. In the meantime, between the sale and the sale cer- 
tificate, kists of revenue became payable in respect of the pro- 
perty in September 1901 and in January 1902. 

On the 13th January 1902 the purchaser, the plaintiff- 
appellant, paid in to the Treasury a sum of Its. 73, appro- 
priating that payment in the document which accompanied the 
payment to the Government to the January hist, and the pay- 
ment was received and accepted on that account. Subse- 
quently, however, the officers of the Treasury appropriated 
the sum paid, in the first place to the satisfaction of the Sep- 
tember 1901 kist, and then, as far as the money would go, 
towards the January 1902 kist, the result being, according to 
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this method of accounting, to leave a sum of Bs. 16-12-2 still 
due in respect of the January kist. 

Subsequently, on the 26th March 1902, the Collector put 
up the property for sale in respect of the amount so appearing 
due of the January kist. 

The only point which their Lordships think it necessary 
to dispose of on the present appeal is, whether the amount of 
the January kist in respect of which the sale was made was 
really due at the time of the sale, and whether therefore there 
was any legal power to sell. 

Much was said in the argument about, the bearing upon 
the present case of certain provisions of the Contract Act, re- 
lating to the appropriation of payments. Those enactments 
might perhaps have had a bearing upon the case, if the parties 
had not by their own actions placed the matter beyond doubt. 

The money in question in the present case was expressly 
paid to satisfy the January kist, and it was received and 
acknowledged on that account. It requires no statutory pro-., 
vision to show that when money has been so paid and re- 
ceived and appropriated, it is not in the power of one of the 
parties to the transaction, without the assent of the other, to 
vary the effect of the transaction by altering the appropriation 
in which both originally concurred. 

For these reasons their Lordships are of opinion that no 
arrears in respect of the January kist were due at the date of 
the sale, and that therefore the sale was without jurisdiction. 
Accordingly they will humbly advise His Majesty that the 
judgment and decree of the High Court should be set aside 
and that of the Subordinate Judge restored, with costs in both 
Courts. 

The respondents will pay the costs of this appeal. 

Appeal allowed. 
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Solicitor for the appellant: Edward Dalgado. 

Solicitors for the respondents : Barrow , Rogers , Sf Nevill. 
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INSOLVENCY JURISDICTION. 


Before Mr . Justice Ha ringtail. 

In re L. KING & C0. 3 Bankrupts.* 

Insolvency— Adjudication in England Trustee in Bankruptcy— Petition to the 
Indian Court to act in aid of , and to he auxiliary to, the English Court- 
Examination of Witness — Jurisdiction— Bankruptcy Act , 18*3 (36 and 37 
Viet. C. 52) ss. 27, 118— Presidency -Towns Insolvency Act (III of 1900) $. 
126 . 

The firm of L. King & Co. carrying on business in London as 
well as in Calcutta was adjudicated bankrupt in England, and a 
Trustee in Bankruptcy of the property of the firm was appointed by 
the English Court. On an application of Uie Trustee in Bankruptcy 
to that Court, it was ordered that the High Court of Judicature in 
Bengal be requested to act in aid of and be auxiliary to it. The 
Trustee in Bankruptcy, thereupon, petitioned the High Court in Bengal 
presenting the order of the English Court and seeking the assistance of 
the High Court in and about the said insolvency. He obtained an 
order that the High Court of Judicature in Bengal and its officers do 
act in aid and be auxiliary to the High Court of Justice in England 
and, further, that James, the manager in Calcutta of the firm of 
L. King & Co., do personally attend before this Court to be examined 
before it. Upon James appearing on the date fixed for his examina- 
tion and objecting that he ought not to be examined, because the order 
ought not to have been made : — 

Held , that to get the jurisdiction to examine James as a witness, 
there must be a request from the English Court asking this Court to act 
in aid, and a letter of request from the one Court to the other ought 
to have been sent, and that the order of the English Court presented 
by the Trustee in Bankruptcy was not sufficient to give this Court 
jurisdiction. 

A matter in insolvency for the examination of one 
F. S. C. Janies, the manager in Calcutta of the firm of L. 
King & Co., adjudicated bankrupts, and carrying on business 
in London as well as in Calcutta as jute merchants. 

The facts were as follows : — By an order made by the High 
Court of Justice in Bankruptcy in England, on the 19th De- 
cember, 1910, L. King & Co. were adjudicated bankrupts and 


Insolvency case No. 1 of 1911. 
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one Charles James Marsh of London, Chartered Accountant, 1911 
was appointed, on the 20th December, 1910, Trustee' in Bank- l. King 
rnptcy in the High Court of Justice in England of the property BA ^ K ^ 0 p’ s 
of the bankrupts.. O 11 the 22nd December, 1910, Charles In re. 
James Marsh, as such trustee, applied to the High Court of 
Justice in England acting in Bankruptcy and obtained an 
order pursuant to section 118 of the Bankruptcy Act, 1883, 
that the High Court of Judicature in Bengal having jurisdic- 
tion in insolvency and its officers he requested to act in aid, 
and be auxiliary to, the High Court of Justice in England in 
the matter of this bankruptcy in regard to, inter alia , the 
taking of examinations under section 27 of the Bankruptcy 
Act, 1883, of any witness residing or temporarily within the 
jurisdiction of such Court. Charles James Marsh, thereupon, 
petitioned the High Court of Judicature in Bengal presenting 
the order of the English Court, and, on the 9th February, 1911, 
it was ordered that the High Court of Judicature in Bengal 
and its officers do act in aid, and be auxiliary to, the High 
Court of Justice in Bankruptcy in England pursuant to section 
118 of the Bankruptcy Act, 1883, in the matters referred to 
in the order made by the said High Court of Justice on the 
22nd December, 1910, with regard to the bankruptcy of the 
said L. King & Co., and further that F. S. 0. James, the 
manager in Calcutta of L. King & Co., being served with this 
order do personally attend before this Court to be examined 
before it. 

On the date fixed for his examination, James appeared 
and objected to his being examined as a witness, because the 
order ought not to have been made. 

Mr. Avetoom , for F. S. C. James. I appear under protest 
and submit that as there has been no request made by the 
Court of Bankruptcy in England to this Court, as provided 
for under section 118 of the Bankruptcy Act of 1883, this 
Court should not proceed any ’further. I rely on section 118 
of that Act. In this case the Trustee in Bankruptcy has 
applied and obtained an order on the 9th February, 1911, that 
this Court should act in aid, and be auxiliary to, the Court in 
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England ; but I submit that t-liis Court ought not to have made 
such an order, having regard to the fact that no request was 
made to it by the English Court. Unless that order is brought 
to the notice of this Court by the Bankruptcy Court of Eng- 
land, the Trustee in Bankruptcy has no jurisdiction : see In 
the matter of Shrager Bros. (1), decided by Fletcher J. in 1910. 

1 In the matter of William Watson (2), Henderson J. re- 
fused to make an order under similar circumstances in terms 
of the order made on the 9th February, 1911. The Trustee 
in Bankruptcy is nobody here. Not being an officer of the 
Court, but merely a person appointed by the creditors, be has 
no locus standi in this Court. The Court in England must 
ask the Court here specially to act in aid and he auxiliary to it . 

Mr. Buchland , for the Trustee in Bankruptcy (contra) . 
The case of William Watson (2) differs from the present case. 
In that ease the Trustee in Bankruptcy before moving this 
Court, had not taken the necessary steps to do so. While in 
the present case the order was made, signed, sealed and filed 
in this Court. Therefore, I submit that unless this order is 
set aside — and there is no application as yet to that effect 
— this Court will act upon it. All that is necessary is, that 
there be a request in substance from the English Court to this 
Court and then this Court will make the order practically of 
its own motion. It is perfectly immaterial if the request is 
moved from outside as, for example, by the Trustee in Bank- 
ruptcy who has power to move this Court. This Court cannot 
become seised in this matter until it has first acted under 
section 126 of the Indian Act, and it is only when it is so 
seised that section 118 of the English Act will be brought into 
operation, and the Court will deal with the matter before it. 
Until then it will not look at anything done by the English 
Court. The existing order under section 118 of the Bank- 
ruptcy Act once brought to the notice of this Court is suffi- 
cient to supply the necessary request and this Court will give 
effect to it under section 126 of the Indian Act. The mode in 
which the notice has to he brought is not laid down in 


(1) (1910) tin reported. 


(2) (1904) I. L. R. 81 Cale. 761. 
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either of the Acts. I submit, therefore, the proceedings are 1911 
all in order and this Court is bound to Act in aid of, and to be L. King 
auxiliary to, the Court in England. Furthermore, I submit, Bankrupts, 
that James is a witness and not a party to aid discovery re - 

sought by the Trustee in Bankruptcy, and a witness has no 
locus standi to object to this Court acting in aid of, and being 
auxiliary to, the Bankruptcy Court in England. If there is 
any substance in the objection it should be made in England 
by the insolvent himself. James may possibly object to stand 
for his examination, but he does not say so. I, therefore, 
submit that the objection to the jurisdiction of this Court 
cannot be seriously contended. 

Mr. Avetoom , in reply. There has been no case in this 
Court where the Court has acted without a request from 
the Bankruptcy Court in England. In the matter of Shrager 
Bros. (1), this Court refused to act in conjunction with the 
Trustee in Bankruptcy until it was requested by the Bank- 
ruptcy Court in England. 

TIaringtox J. This is a matter in which an order has 
been made directing a Mr. James to attend here to be exam- 
ined. The order was made in pursuance of the statute which 
directs this Court to act in aid of the Bankruptcy Court at 
home. Mr. James objects that he ought not. to be examined 
because the order ought not to have been made. Inasmuch as 
the order was made ex parte , it is open to him to take the objec- 
tion that the order ought not to be made, and that this Court 
had no jurisdiction in the matter before it to direct him to be 
examined against his will. The question to be considered 
and which has been argued at some length is whether on the 
materials before me this Court has jurisdiction to examine Mr. 

James under the provision of the law directing the English 
Court to authorise another Court to act in aid. Now the 
section dealing with this matter is section 126 of the 
Indian Insolvency Act, which provides that all Courts 
having jurisdiction under this Act shall make such orders 
and do such things as may be necessary to give 
(1) (1910) Unreported. 
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1911 . effect to section 118 of the Bankruptcy Act, 1883 , It Is 
L.'kin g necessary. to refer to the Bankruptcy Act, section 118 , to see 
Bankrupts, what it is this Court lias to give effect to. Now that section 
In re . provides “that every British Court elsewhere 5 ’ — that is, outside 
Harington the United Kingdom — “having jurisdiction in bankruptcy or 
J ’ insolvency, and the officers of those Courts respectively, shall 
severally act in aid of, and he auxiliary to, each other in all 
matters of bankruptcy, and an order of the Court seeking aid, 
with a request to another of the said Courts, shall be deemed 
sufficient to enable the latter Court to exercise, in regard to 
the matters directed by the order, such jurisdiction as either 
the Court which made the request, or the Court to which the 
request is made, could exercise in regard to similar matters 
within their respective jurisdiction.” The provision under 
which Mr. Tames could have been examined under the 
English Bankruptcy Act is contained in section 27 of that Act, 
and it is that jurisdiction that this Court is asked to exercise. 
The objection taken by the learned counsel for Mr, James 
is this: to get this jurisdiction there must be a request 
from the English Court asking this Court to act in aid and a 
letter of request from the one Court to the other ought to have 
been sent and that the order of the English Court presented 
by the Trustee in Bankruptcy is not sufficient to give this 
Court jurisdiction. On the best consideration I can give to 
the matter, I think that contention is right. It appears to me 
that under section 118 the jurisdiction, in respect of which 
this Court is asked to exercise its powers as a Court in aid, 
is given on the request of the English Court, and in the absence 
of a request by the English Court to this Court the jurisdiction 
cannot properly be exercised. To my mind the presentation, 
therefore, of a copy of the order of the Court by some other 
person is not sufficient. The order, therefore, T make is that 
this matter stand over for two months in order that if fife 
English Bankruptcy Court thinks fit to give a letter of request 
to act in aid, the application may he renewed. 

O. M. 

Attorneys for the Trustee in Bankruptcy : Leslie Sc Jlierh, 
Attorneys for the witness ; Orr, Digram Sc Co . 
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CRIMINAL REVISION. 

Before Air. Justice Cuspersz and Air. Justice Shu rf addin. 

RUDOLF STALLMANN 

v. 

EMPEROR.* 

Extradition — Jurisdiction of High Court to revise proceedings of Magistrates 
under the Extradition Act-High Courts Act, 1861 (21? and 25 Viet. c. 101>) 
s. 15— Extradition Act (XV of 1903) ss 3 and f. 

The High Court has no jurisdiction, under s. 15 of the Charter Act, 
to revise the proceedings of a Magistrate acting under ss. 3 and 4 of the 
Extradition Act. 

In re Mohunt Vera Va ss (1) referred to. 

On the 23rd April, 1911, an application was made by Mr. 
Ellis, Superintendent of the Criminal Investigation Depart- 
ment, under sectioiT4 (./) of the Extradition Act (XV of 1903), 
to Babu Sukumar Haidar, a first-class Magistrate at Alipore, 
for a warrant of arrest against the petitioner, alleging that a 
telegram had been received from Cape Town in South Africa, 
through the Aden Government, addressed to the police at 
Calcutta, that one Rudolf Stallmann alias Von Konig was 
wanted by the Berlin police for obtaining money under false 
pretences, that he had left Beira under the name of Von Kernel’ 
by the steamer “ Caspian ” for Calcutta, that the Consul 
General for Germany at Simla had received a wire from his 
Government requesting him to apply to the Government of 
India for the petitioner’s arrest, that the Government of 
India had, through the Bengal Government, directed that 
steps be taken to comply with the demand of the Consul 
General, and that the Bengal Government had instructed the 
Commissioner of Police to take the necessary action in the 
matter. With the complaint Mr. Ellis filed a copy of a tele- 
gram from the Imperial Chancellor of Germany requesting 

* Criminal Motion, No. 577 of 1911, against the order of J. A. L. 
Swan, District Magistrate of Alipore, dated May 20, 1911. 

(1) (1898) I. L. R. 38 Calc. 550. 
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that the petitioner might be detained in custody with the pro- 
perty found on him in accordance with the terms of the Extra- 
dition Treaty between England and Germany, dated the 14th 
May, 1872. On the next day the Magistrate ordered the issue 
of a warrant, under section 4 (1) of the Extradition Act, which 
charged the petitioner with the offence of obtaining money 
under false pretences at Berlin. The petitioner was arrested 
on the 26tli at Diamond Harbour, taken to Calcutta, and kept 
in the La-11 Bazar police station with his luggage. On the 
27th the luggage was searched and the police took charge of 
the same. He was then produced before Babu Sukumar Haidar, 
who released him on his personal recognizance in the sum of 
lls. 2,000. On the 29th the petitioner filed an application for 
the return of his property before the same Magistrate who 
fixed the 2nd May for the hearing of the matter. On the 
latter date the District Magistrate of AH pore withdrew the 
case to his own Court and dismissed the application. On the 
8tli a letter was addressed by the Secretary to the Government 
of Bengal, Judicial Department, to the District Magis- 
trate of Alipore intimating that a requisition had been 
made to the Government of India for the surrender of the 
petitioner for forgery and dishonestly inducing the delivery 
of property by cheating, and directing the Magistrate, under 
section 3 (1), of the Extradition Act, to inquire into the case. 
The Magistrate thereupon issued a warrant for the arrest of 
the petitioner under section 3 (2) of the Act. On the next 
day the petitioner was produced before him, and he ordered the 
latter to furnish personal recognizance in the sum of Its. 2,000 
and hail of two sureties to the amount of Its. 5,000 each. On 
the 12th the High Court, on motion, reduced the amount of the 
security. The petitioner on appearing* before the Magistrate 
on the 20th was re-arrested on a fresh warrant under section 
3 (2) of the Act, and evidence recorded in the inquiry, lie 
then moved the High Court for a Rule to quash the proceed - 
ings on the grounds that neither Babu Sukumar Haidar nor 
the District Magistrate had power to issue warrants under sec- 
tions 3 and 4 of the Extradition Act; that the District MagiV 
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trate was not competent to withdraw tlie case to iiis own file, 
nor to initiate proceeding's against him on the Stir May, nor to 
draw up fresh proceedings on the 20th; that the latter had im- 
properly admitted evidence ; and that there was no evidence to 
authorize his further detention, nor proof of the commission 
of any extraditable offence. 

Mr Jackson (with him Mr. Stephen , Mr, K . N. Chaudhitri 
and Mr. Chippendale), for the petitioner. Under section 4 
(1) of the Extradition Act (XV of 1903), a fugitive criminal 
must be within the local limits of the jurisdiction of the Magis- 
trate who is authorized to issue a warrant. The petitioner was 
arrested in the Bay of Bengal, which is not within the jurisdic- 
tion. of Mr. Haidar. Section 3 (7) does not empower the Gov- 
ernment to direct a Magistrate to arrest a person outside the 
limits of his jurisdiction and to inquire into his case. The 
powers of holding an inquiry under section 3 (,/) and of issuing 
a warrant under section 4 are conferred on Magistrates within 
whose local jurisdiction the criminal is at the time. The peti- 
tioner was in attendance in Court, as an accused, at the time 
of his re-arrest. To say that in such a case he was arrested 
within the jurisdiction of the Court, is a farce. The District 
Magistrate had no authority to draw up a fresh proceeding 
under section 3 (7) of the Act on the 20th May. The letter 
from the Secretary to the Government of India, dated 10th 
May, 1911, to such Magistrate was not an order under section 
3 (/), as it purports only to ratify and confirm the order of the 
8th May. The Magistrate improperly admitted in evidence 
the records of the Berlin Court, as they were not duly authenti- 
cated and certified under sections 78 and 46 of the Evidence 
Act. There is no evidence that the petitioner committed any 
extraditable offence. The evidence as disclosed in the Berlin 
depositions do not constitute forgery and delivery of the bill 
by false pretences. 

Cur. adv.vult. 

Caspjbbsz and Shakfuddin J3. This is an application 
under section 15 of the High Courts Act, 1861, in respect 
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of certain proceedings under the Indian Extradition Act, 1906, 
Rudolf pending before the District Magistrate of the 244Vrganmihs, 
Stallmans ^ against f lie petitioner Rudolf Stallmanu alias 

Empkroi? . Rudolf Yon. Konig, who was originally arrested on board the 
S.S. “Caspian” as the steamer was coming up the river 
Ilooghly on her way to the Port of Calcutta on the 26th April. , 
1911. 

The proceedings are in apparent compliance with the Ex- 
tradition Act, but we are invited to issue a Rule, and to call 
up all the papers of the case, in order to quash the proceed- 
ings on two grounds: (i) that the District Magistrate of the 
24-Pergannahs has no jurisdiction in the matter, and (ii) that 
there is no legal evidence before the District Magistrate to 
justify the detention of the petitioner. 

We have carefully considered this application since hear- 
ing learned counsel yesterday, and, in our opinion, we have 
no jurisdiction in the matter. 

Section 15 of the Charter Act gives this Court “superin- 
tendence over all Courts which may be subject to its Appellate 
Jurisdiction.” The District Magistrate of the 24-Pergannahs 
acting under the Extradition Act is not subject to any appel- 
late jurisdiction: he makes inquiry and reports the result to 
Government: his powers are specially conferred for the limited 
purposes of the Act. No appeal lies to this Court from the 
decision which any Magistrate may arrive at under the Act. 
On this ground alone, if for no other reason, we must decline 
to interfere. 

The same view was adopted by Hill and Stevens, JJ M on 
the 5th January, 1898, in In re Mohunt Deva Dass,* in respect 

* Before Mr . Justice Hill and Mr. Justice Stevens. 


In re MOHUNT DEVA DASS.§ 

Mr. Jackson , Mr. Valif , Mr. L. (those, and Balm Digamihar Chat ~ 
ierjec, for the petitioner. 

Hill and Stevens JJ. This application arises out of an inquiry 
pending before the Magistrate of Mozufferpore under the provisions of 
section 14 of Act XXI of 1879. 

§ Criminal Miscellaneous, Xu. 1 of 1898. 
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of an inquiry pending before the Magistrate of Mozufferpore 
under the provisions of section 14 of Act XXI of 1879. The 
learned Judges observed : “ We do not think that we possess 

any power to control or interfere in the conduct of an enquiry 
under section 14 of the Act/ 5 and, in another passage, they 
say “ the competency of a Magistrate to hold an inquiry under 
the section depends on the authorization of the Executive Gov- 
ernment. 55 Such authorization (under section 14) was by 
means of * ‘an order to any Magistrate who would have had 
jurisdiction to inquire into the offence if it had been com- 
mitted within the local limits of his jurisdiction, directing 
him to inquire into the truth of such accusation. 55 The lan- 
guage of the present Act is the same in essentials. Here, we 
may observe that the words “ local limits 55 do not refer to the 
territorial jurisdiction of the Magistrate selected by Govern- 
ment to conduct the inquiry, for “any Magistrate 55 may be 
so authorized if he be a first-class Magistrate or a Magistrate 
empowered by the Local Government in that behalf. 

The petitioner is- not without remedy. He may, under 
section 3 (6) of the Act, submit any, written statement for the 
consideration of the Government, and if the report of the Magis- 
trate, or the written statement of the petitioner, raises an 
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We are asked on various grounds, to which it is unnecessary to 
refer more particularly, either to transfer the inquiry from the Magis- 
trate of Mozufferpore to some other Magistrate, and, if necessary, to 
request the Governor General in Council to appoint another Magistrate 
for that purpose, or to direct the Magistrate of Mozufferpore to re-open 
the inquiry and to conduct it in accordance with law : and to obviate 
further difficulty, we are alsoi asked to declare by what procedure the 
Magistrate should he guided in the further conduct of the inquiry. 

As to the first of these prayers, we think that we have no power 
to order the transfer of the inquiry, if for no other reason, because the 
competency of a Magistrate to hold an inquiry under the section depends 
on the authorization of the Executive Government, nor are we aware 
of any provision of the 1 which would empower us to request the 
Government to appoint another Magistrate, so as to enable us to transfer 
the inquiry to that Magistrate if appointed. With regard to the 
alternative pi'ayer of the petition we do not think that we possess any 
power to control or interfere in the conduct of an inquiry held under 
section 14 of the Act. We accordingly refuse the application. 

Application ref used . 
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important question of law, that question may be referred to 
this Court for decision. This special procedure, it seems, takes 
the place of that indicated in section 491 of the Code of Cri- 
minal Procedure which gives directions of the nature of a 
habeas corpus . If the Legislature had intended that pro- 
ceedings under the Extradition Act should be subject to the 
superintendence of this Court, it would not have provided the 
machinery we have just mentioned. 

It may be added that the proceedings against the peti- 
tioner may be stayed under section 5 (2) of the Act by the 
Government, and not by this Court. 

We have also examined for ourselves the procedure under 
the English Statute, but it would serve no useful purpose to 
fortify our conclusion by discussing it. The application is 
refused. 


E. H. M. 


A p plication refusal. 
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ORIGINAL CIVIL. 

Before Mr. Justice Moolcerjee and Mr. Justice Ten non. 

KESHO PRASAD SINGH 
v . 

THE BOARD OE REVENUE * 

Mandamus— Specific Relief Act (I of lS77),ss.J+5 and J+6- Mandamus, unit of, 
on the Board of Revenue— Want of necessary party— Other legal remedy 
being available whether the Court will interfere . 

A mandamus will never be granted to enforce the general law of 
the land which may be enforced by action. 

A having obtained a decree for recovery of possession of an estate 
against an infant under the Court of Wards, and the Collector of 
the District, representing that Court, applied during the pendency of 
an appeal by the defendants to the High Court, to the Members of 
the Board of Revenue forming the Court of Wards that the estate 
might be released in his favour. This application having been rejected 
A obtained a Rule from the Original Side of the High Court under 
s. 45 of the Specific Relief Act, calling upon the Members of the 
Board only to show cause why they should not forthwith release the 
estate. The Rule was not served upon the infant, whose interest 
would be affected if the Rule were made absolute : 

Held, that inasmuch as the petitioner had failed to comply with 
Rule 483 of the Rules of the High Court, Original Side, by not serv- 
ing the Rule upon the infant, and that inasmuch as he had an adequate 
legal remedy by way of execution of the decree obtained by him, the 
Rule was liable to he discharged, and the petitioner could not get 
any relief under s. 46 of the Act. 

Held , further, that unless the Court was satisfied that the doing of 
or forbearing from an act was consonant to right and justice, and such 
doing and forbearing was under any law for the time being in force 
clearly incumbent on the person against whom the order was sought, 
no mandamus ought to he granted; and that title to property would 
not be tried in mandamus proceedings and the writ would not issue 
when it was necessary to try or decide complicated or extended ques- 
tions of fact. 

Rule obtained by Keslio Prasad Singh, the petitioner. 
The petitioner stated that on the death of Maharani Beni 
Prasad Koeri, he as the next reversionary heir was entitled 

* Application under s. 45 of the Specific Relief Act, 1877. (Extra- 
ordinary Original Civil Jurisdiction.) 
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to the Diunraon Raj Estate; but the Court of Wards took 
possession of the said Raj on behalf of the infant Jung Baha- 
dur Singh, on the allegation that lie was the legally adopted 
son of the deceased Maharani. He made representations to 
the Local Government and proper authorities for the release 
of the estate hut did not get any relief from them. He sub- 
secpiently brought a suit in the Court of the Subordinate Judge 
of Shahabad for recovery of possession . of the Dumraon Raj 
Estate against the infant, who was represented by his Manager, . 
and the Court of Wards and the Collector of the district. The 
learned Subordinate Judge decreed the suit; and the defend- 
ants preferred an appeal to the High Court. Pending the 
appeal the plaintiff made an application to the Members of 
the Board of Revenue for the release of the estate, but his 
application was rejected. Then he made an application to On* 
Original Side of the High Court under section 45 of the Spe- 
cific Relief Act, and obtained this Rule on Mr. F. A. Slack e 
and Mr. W. C. Macpherson, the Members of the Board of 
Revenue, to show cause why they should not release the 
estate, and make over possession to the plaintiff. The Rule 
was served only upon the Members of the Board of Revenue, 
but not upon the infant. 

Mr. Pugh and Mr. B. C. Mittcr, for the petitioner. 

Mr. S. P. Sinha, for the opposite party. 

Cur. adv. vulf. 

Mookeiijee and Tettk-on JJ. The allegations upon which 
this Rule was issued on an application under section 45 of 
the Specific Relief Act, may be briefly set out. Maharani 
Beni Prasad Koeri, Maharani of Dumraon, died on the 18th 
December 1907. The petitioner, Eesho Prasad Singh, alleges 
that he thereupon became entitled to the Dumraon Raj estate, 
but on the 16th December 1907, the Court of Wards declared 
an infant, Jung Bahadur Singh, as a ward of the Court and 
took possession of the estate as if it belonged to the infant in 
question. The petitioner further alleges that he addressed 
various memorials to the Government of Bengal and protested 
against the possession by the Court of Wards of the said Raj. 
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As liis efforts were unsuccessful, lie commenced an action on 
the 5th February 1909, in the Court of the Subordinate Judge 
of Shahabad, against the infant represented by his guardian 
and the Collector of Shahabad as representing the Court of 
Wards. The trial of the suit lasted from the 1st December 
1909 to the 13th July 1910, and on the 12tli August 1910 
judgment was pronounced in favour of the petitioner. Sub- 
sequently on the 31st August, he applied to the Members of 
the Board of Revenue, forming the Court of Wards, that the 
estate might be released in his favour. Intimation was sent 
to him on the same date that the Court declined to comply 
with his request. He then obtained this Rule, on the 8th 
September 1910, calling upon Mr. Slaeke and Mr. Macpherson, 
Members of the Board of Revenue, to show cause why thej 7 
should not forthwith release the Dumraon Raj estate from the 
charge of the Court of Wards, and take all necessary steps for 
the purpose. The learned counsel who has appeared to show 
cause has contended that the application is open to various 
objections, anyone of which is sufficient to justify its refusal. 

It has been argued, in the first place, that the petitioner 
has failed to comply with Rule 483 of the Rules of this Court 
which provides that unless otherwise ordered, every Rule 
issued under section 46 of the Specific Relief Act upon an 
application under section 45 shall call not only on the public 
servant, corporation, or inferior Court, but also on any person 
other than the applicant who may be affected by the Act to 
be done or forborne, to show cause. It is not disputed that 
the present Rule has been served only upon the Members of 
the Board of Revenue ; it has not been served upon the infant 
who would be undoubtedly affected, if the application were 
granted. The objection, therefore, is fatal; it is one of sub- 
stance and not of mere form, fox the principle has been recog- 
nised wherever writs of mandamus are issued, that if a right, 
title or interest, in or to real property, is directly involved, all 
persons owning or claiming the same, must as a rule he joined 
as parties. We do not desire, however, to rest our decision on 
this ground because possibly if the application were meritorious, 
the, Court might, upon payment of all costs by the petitioner, 
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still allow the • petition to be amended,. and notice thereof given 
to all necessary parties before the Rule was heard. 

It has been contended, in the second place, that the ap- 
plication ought to be refused, because the applicant has other 
specific and adequate legal remedy, it is an elementary prin- 
ciple that recourse ought not to be allowed to an extraordin- 
ary remedy of this description, when it is not really needed. 
In the case before us, the plaintiff is entitled to sue in eject- 
ment; he has brought such a suit and lias been successful; he 
is entitled to execute his decree, but has not yet taken any 
steps in that direction. It is well settled that a mandamus 
will never be granted to enforce the general law of the land 
which may he enforced by action; for instance, where the ap- 
plicant has the ordinary legal remedy of an execution, man- 
damus does not lie : R. v. Chester (1). Consequently, where an 
action has been brought and judgment entered against a com- 
pany, the Court would refuse to issue a mandamus command- 
ing the company to pay the sum recovered and costs, though 
it appears that the company had no assets: R. v. Victoria 
Park Company (2). For similar reasons, a mandamus is not 
obtainable in cases where there is a remedy by distress : 1C v. 
London and Black Wall Railway Company (3). Those cases 
recognise the doctrine that a mandamus will lie to prevent a 
failure of justice upon reasons of public policy, to preserve 
peace, order and good Government, correct official inaction, 
and enforce official function, but only in cases of last necessity,' 
where the usual forms of procedure are powerless to afford 
relief, where there is no other clear, adequate, efficient and 
speedy remedy; in other words, as stated by the Supreme 
Court of the United States in Kendall v. Stokes (■!), where 
the petitioners may have relief in an ordinary Civil action, 
mandamus will not lie: 7?. v. Severn (5); see also Bank of 
Bengal v. Binonath Roy (6), In re Bombay F. L Company (7 V, 


(1) (1747) 1 Wilson 209. 

(2) (1841) 1 Q. B. 288; 
55 R. R. 249. 

(3) (1845) 3 1). c% L. 399 
71 R. R. 849. 


(4) (1843) 3 Howard 87. 

(5) (1819) 2 B. and Aid. 015. 

(6) (1881) T. L. R. 8 Calc*. 100. 

(7) (1892) I. L. R. If, Bom. 398. 
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11. v. St&pny Borough Council (1). The second objection, 
therefore, wliicli goes io iiie root of tlxe matter, must be sus- 
tained. 

In the third place, no order will be made, unless the 
Court is satisfied that the doing of or forbearing from the 
act is consonant to right and justice, and such doing or for- 
bearing is, under any law for the time being in force, clearly 
incumbent on the person against whom the order is sought. 
In the present ease, before the Court could hold that the 
act sought to be done is clearly incumbent upon the members 
of the Board of Revenue, we should have to determine that the 
plaintiff is the rightful owner of the Dumraon Raj estate: 
but that is the very matter in controversy between the plaintiff 
and the infant defendant in the regular suit. ISTo doubt, the 
plaintiff has obtained a decree in the Court of the Subordinate 
•fudge, but the propriety of that decree has to be considered 
by this Court. It is obviously impossible for this Court to 
adjudicate, for the purposes of this application, upon the very 
question in controversy between the parties in the appeal. It 
is an elementary principle that the title to property will not 
be tried in mandamus proceedings, and the writ will, not 
issue, when it is necessary to try or decide complicated or 
extended questions of fact: United States v. General Land 
Office (2), Gregory v. Blanchard (3). The third objection 
must, therefore, prevail. 

In the fourth place, it has been contended, that the appli- 
cation ought not to be entertained, because the specific act- 
required to be done is not to be done within the local limits 
of the ordinary original jurisdiction of this Court, as no part 
of the Dumraon Raj estate is situated within such local limits. 
The learned counsel on behalf of the petitioner has, however, 
argued that this circumstance is immaterial, because the mem- 
bers of the Board of Revenue reside within the local limits 
mentioned, and all that is required is that a notification should 
be issued by them in the official Gazette that the estate has 
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been released. The substance of the argument is that the 


(1) (1902) 1 K. B. 317. (3) (1893) 98 Cal. 311 3 

(2) (1806) 5 Wallace 502. 33 Pacific 656. 
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order declaring the infant a ward of Court and directing pos- 
session to be taken on Iris behalf was made within the juris- 
diction of this Court, and an order for withdrawal of the origi- 
nal order may similarly be directed to he made here. In sup- 
port of this view, reliance has been placed upon the decision 
of the Bombay High Court in lie Ilaji II imam Mahomed (Ij. 
This case does support the view that the act required io be 
done, in so far as it may be done within the local limits of 
the ordinary original civil jurisdiction, of this Court, namely, 
the issue of an- order of cancellation of the original order, 
might,* if a good case were made out, be directed under 
section 45 of the Specific Relief Act. It is not * neces- 
sary, however, to deal with this matter in further de- 
tail nor to arrive at a final decision upon this point, 
because the application must fail upon the other grounds men- 
tioned. In our opinion, the Rule must he discharged, and 
as the application has been wholly misconceived, it must be 
dismissed with costs. 

Rule discharged . 

S. C. G. 

Attorneys for the petitioner: Manuel § Agar wall a. 

Attorneys for the opposite party : Sandemm q* Co. 


(1) (1902) 4 Bom. L. R. 7 73. 



VOL. XXXVIII] CALCUTTA SERIES. 

\ ' ■ SPECIAL BENCH. 

/ Before Sir Lawrence H. Jenkins , K.G.I.E., Chief Justice. 

Mr. Justice Brett and Mr. Justice D. Ohatterjee. 

EMPEROR 

V;. 

LALIT MOHAN OHUOKERBUTTY and Othebs.* 

Conspiracy to wage War— Penal Gode (Act XLV of I860), s. 121 A 
— Whether persons' charged with one Conspiracy, can be found 
guilty of different Conspiracies — Charge of Conspiracy — Acquittal, 
effect of— Whether person acquitted can be charged with 
same offence as part of a conspiracy— 'Discharge, effect of — Accom- 
plice — Gorroboratio n— Verification Proceedings, whethe r corrobo- 
ration of accomplice or confession — Confession, relevancy of, 
.against Go-accused — Evidence Act (1 of 1872) s. 80 — lletracted 
Confession, unreliability of. 

Where the accused were charged with conspiracy with persons 
u known and unknown ” : — 

Held, that if the persons were M known, v ’ they should be named 
in the charge. 

Where a person has been tried for a specific offence and acquitted, 
and lie is subsequently charged with conspiracy of which that offence 
is alleged to form a part: — 

Held, that an acquittal is conclusive; and it would be a very 
dangerous principle to regard a judgment of not guilty as not fully 
establishing the innocence of the person to whom it relates. 

Bex v. Plummer (1) referred to. 

The course of not making completed offences the subject of a sepa- 
rate trial, but of throwing them into a. case of conspiracy, though 
lawful, is not to be commended. 

Before the testimony of an accomplice can be acted on, it must 
be corroborated in material particulars. There must be corroboration 
not only as to the crime, but also as to the identity of each one of the 
accused. This is no technical rule, but one founded on long judicial 
experience. 

For a conspiracy to wage war, no act or illegal omission is neces- 
sary; the agreement of two or more will suffice. 

While admissions, which include confessions, are by s. 21 of the 
Evidence Act, 1872, declared relevant and may be proved as against 
the persons making them, all that s. 30 of the Evidence Act provides 
is that the Court may take them into consideration as against other 

. * Trial by a Special Tribunal constituted under Act N1V of 1908. 

(1) [1902] 2 Iv. B. 339. 
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persons. This distinction of language is significant, and shows that 
the Court can only treat a confession as lending assurance to oilier 
evidence against a co-accused, and a conviction on the confession of a 
co-accused alone would be bad in law. Moreover, under s. 00, that 
only can be taken into consideration which is a confession in the Inn* 
sense of the term, so that to place any reliance on a refracted con- 
fession against a co-accused would be most unsafe. 

Yasin v. Emperor (1). referred to. 

Verification proceedings do not add any value to an approver's 
evidence or to confessions, and cannot be regarded as corroboration. 

A discharge is not binding on the Court, for it is not equivalent 
to an acquittal. Still a discharge means that the Magistrate, after 
taking the evidence, found that there were not sufficient grounds for 
committing the accused for trial. 

A retracted confession cannot ordinarily take the place of legal 
proof. 

"Where several persons are charged with the same conspiracy, it is 
a legal impossibility that some should he found guilty of one conspiracy’ 
and some of another, and any accused not shown to he a member of 
that conspiracy is entitled to demand an acquittal. 

The inquiry in this case commenced with I he arrest of 
Lalit Mohan Chuckerbiitty on the 2Tih October, 1905L ha lit , 
who was made an approver, gave evidence before Mr. II. A, 
Duval, the committing Magistrate. After the magisterial 
inquiry under the Criminal Law Amendment Act {A IV of 
1908), forty-six accused, Nani 6 opal Sen Gupta and others, 
were committed by Mr. Duval, by It is order dated 2Ut!i duly. 
1910, for trial under sections DMA, 122 and 12-1 of the Indian 
Penal Code, before a Special Tribunal of the High Court con- 
stituted under Act XIY of 1908. Before the Special Tribu- 
nal the charge under section 123 was dropped and the accused 
were charged under the other two sections with having con- 
spired with the persons named in the indictment "and with 
certain other persons known and unknown' 4 to wage war 
against His Majesty the King-Emperor, etc. A preliminary 
objection was taken on behalf of the accused that the indict- 
ment was bad as being too vague, inasmuch as if the persons 
with whom the accused were alleged to have conspired were 
‘ ‘known” they should be named in the indictment, and after 
the point had been argued, it was held that if the persons' 
names were known, they must be mentioned in the charge. 

(1) (1901) I. L. H. -s Cab*, m. 
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The charges were thereupon amended by striking out the words 
“known and” from the indictment and putting in the names 
of those with whom the accused were alleged to have conspired, 
mid the charges, as amended, were as follows: — 

“That you, Noni Copal Sen Gupta, Blmbaii Mukherji, 
Bhutan Mukherji, Bistupado Chatterji, Jogesli Chandra Hit- 
ter, A tul Mukherji, Gonesh Das, Keren dr a Nath Bose, 
Harendra Nath Banerji, Soilendra Kumar Das, Rajani Bhat- 
tacharyya, Indu Kiron Bhattacharyya ( alias Chakravarti) , 
Tinkowri Das, Chuiii Lai Nandi, Bidliu Bhusan Biswas, Sushil 
Kumar Biswas, Manmatha Nath Biswas, Bijoy Chakravarti, 
Srish Chandra Sircar, Norendra Nath Bhattacharyya, Bhusan 
Chandra Mitter, Bimola Clniran Deb , Sarat Chandra M i tier . 
Suresh Cliandra Mitter, Upendra Nath De, Kalipado Chakra- 
varti, Soilendra Nath Chatterji, Dasarathi Chatterji, Shihu 
Hazra, Atul Pal, Manmatha Nath Rai Ghaudhuri, Kiron 
Cliandra Rai, Niharan Cliandra Majumdar, Suresh Chandra 
Mazumdar, Jocindra Nath Mukerji, Cham Cliandra Ghose, 
Puliii Beliari Sirkar { alias Mitra), Ramapodo Mukerji, Rhu- 
pendra Rai Chandhuri, Tara Nath Chaudhuri, Ivartik Chandra 
Dutt, Pabitra Dutt, Annoda Rai, Norendra Natli Chatterji, 
Satish Chandra Mitter and Haripodo Adhikari, between the 
Christian years 1905 and 1910, both inclusive, at Sibpur, in the 
District of Howrah, and at other places in British India, did 
conspire with one another and with other persons, to wit the 
following, Lalit Mohan Chukerbutty, Jotindra Nath Hazra, 
Satish Chandra Sirkar, Birendra Nath Dutta Gupta, Barindra 
Kumar Ghosh, Hem Chunder Das, Ullaskar Dutt, Abinash 
Chundra Bhattacharji, Sishir Kumar Ghosh and other persons 
unknown, to wage war against His Majesty the King-Emperor 
and deprive the King-Emperor of the sovereignty of British 
India and to overawe by means of criminal force or slow d 
criminal force the Government of India by law established, 
and thereby committed an offence punishable under section 
121 A of the Indian Penal Code, and within the cognizance of 
the High Court at Port William in Bengal under the provi- 
sions of Act XIV of 1908. 
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“Secondly : — Thai you, eke said Noni Gopal Sen Gupta, 
lilmban Mukherji, Bhutan Mukherji, Bistupudo Chutterji, 
Jogesh Chandra Milter, Atul Mukherji, GonesJi Das, Nornt- 
dra Natli Bose, Harendra Nath Banerji, Suilendra Kumar lias, 
liajani Bhatiaoharyya, liulu Kiron Bhattacharyya (alias 
Chakra varti), Tiukowri Das, Chuni Lai Aamli, Bidim Bliu.san 
Biswas, vSushil Kumar Biswas, Manmaiha. Nath Biswas, Bi- 
joy Cluikravarti, Srish Chandra Sircar, Noremlra Nath IShat- 
tacliaryya, Bhusan Chandra Milter, Bimoia (.‘haran Deb, Su- 
rat Chandra Hitter, TTpeudra Nath Be, Suresli Chandra M li- 
ter, Kalipado Oliakarvarti, Soilemkt Nut ii Chatlerji, Dasa ra- 
th i Chatter ji, Shibu Hazra, Atul Pal, Man nut Urn Nath Boy 
Chowdhry, Kiron Chandra Eai, Nibura i Cbundru Mazuni- 
dar, Suresli Chandra Mazumdar, Jotindra Nut It Mukberji, 
Gharu Chandra Glio.se, Pulin' Behari Sirkar {a lifts 3I.il ra;. 
liamapoda Mukherji, Bhupendra Bui Chaudhuri, Turn Kalb 
Eoy Chowdhry, Kartik Chandra Butt, Pabitra Dull, An- 
noda Eai, Norendra Nath Chatterji, Satish Chandra Milter 
and Haripado Akhikari, between the Christian years 1905 
and 1910, both inclusive, at Sibpur, in the District of How- 
rah, and at other places within British India, did collect men, 
aims and ammunition and did otherwise prepare to wage war 
with the common intention of either waging war or being pre- 
pared to wage war against J Lis Majesty the King-Emperor of 
India, and thereby committed an offence punishable under 
section 122 of the Indian Penal Code, and within the <ogni~ 
zance of the High Court at Port William under the provisions 
of Act XIV of 1908V 

Of the forty-six accused so charged Bhuhan Mukher joe was 
alleged to be of unsound mind and incapable of making his d<*- 
fence and his trial was adjourned subject to any objection 
that might be taken on his behalf; Satish Chandra Mutter and 
Haripado Adhikari were discharged for want of jurisdiction 
owing to proper sanction* not having been obtained for their 
prosecution under section 19G of the Criminal Procedure Code : 
Bimoia Charan Deb was acquitted, the case against him not 
being proceeded with ; the case against Kiron Eai was dropped 
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as lie became of unsound mind during the bearing of tbe trial ; 
and finally tbe prosecution against Jotiudra Natli Mu- 
kberji and Nibaran Mazumdar {alias Earuda) was not proceed- 
ed -with, owing to certain material evidence on which tbe 
prosecution relied to prove tbe charges against them, having 
been rejected by tbe Court as being irrelevant against these 
accused, and they were acquitted. 

The case for the prosecution was that the accused per- 
sons were members of a widespread conspiracy having for 
its objects the waging of war against the King-Emperor and 
the overthrow of tbe British Government in India and hav- 
ing as principal centres of conspiracy tlie following places in 
Bengal, viz., Calcutta, Howrah, Sibpur, Kidderpore, Hugbli, 
Rajshahi, Natore, Bankura, Midnapore and Jessore ; that tbe 
members bad bound themselves by a solemn vow to achieve 
tbe above named objects, and that tbe means they adopted to 
achieve these objects were tbe collection of (1) men, (2) 
money, and (3) arms, which were the methods recommended 
in a revolutionary manuel called Mukti Kon Pathe . 

1. With regard to the collection of men, it was alleged 
that the organisers of the conspiracy, following* the teachings 
and methods laid down in the Mukti Kon Pathe , appealed to 
the young men of the country to fight for national independ- 
ence, and endeavoured to build up public opinion in favour 
of their teachings and sentiments by means of newspaper writ- 
ings, national and seditious songs, novels and literature of a 
revolutionary and seditious character, and by means of 
samitis which they used as recruiting grounds for young men, 
and secret associations and meeting places at which their 
plans could be safely discussed and their objects promoted; 
that for the purpose of collecting men they also organised 
district bands with the object of educating public opinion and 
directing public thought towards national liberty. The news- 
papers employed in carrying out these objects were the San- 
dhya , Yugantar, Bande Mataram, Nava SaJcti , Sonar Bharat 
and Justice, all of which had been found in the house of one 
or other of the accused, and all of which had been prosecuted 


1911 

Emperor 

v. 

Lalit 

Mohan 

Ohucker- 

RUTTY 
' AND 

Others, 




564 


1911 

Em pkiior 

v. 

L a lit 
Mohan 
Ch ucker- 

BUTTY 

AND 

Others. 


INDIAN LAW HEPUltTS [VOL. XXXV 111 

and proscribed by the Government, except Justice which was 
edited and printed in England and the sale and importation 
of which into India were proscribed. As regard the Y a yan lav 
which was the newspaper principally employed, many of the 
accused, it was alleged, worked on it and were closely associat- 
ed with it. The songs .bv means of which they endeavoured 
to build up public opinion were chiefly Sonar Banyla (ran, 
and JJande M alumni songs, and the literature employed for 
their purposes consisted chiefly of the Muktl Ron Rathe a se- 
ditious book compiled from articles from the Yugantar news- 
paper and of which large sales were found in the accounts of 
the Chatra Bhandar , Ld an organisation alleged to have been 
employed for the purposes of the conspiracy, the Barf a man 
Ra naniti (tha art of modern warfare) a sequel to the J lakh 
Ron Rathe and also sold by the Chatra Bhandar and a copy 
of which was found on the person of the accused Xorcndra 
Nath Bliattaeharyya, when he was arrested at Chingripofa, 
Jaliat (Hive (Clive the forger), V rota paditta, a book which 
was referred to in the Mitkti Ron Rathe , Deshcrkotha , ‘ * My s- 
' tries of Nihilism/ 1 “Life of Mazzini/’ “Thoughts on the 
French Revolution/’ Jatya Bam ashy a , Chatra pad Siva JR 
Bande Mata ram, Sonar Bang! a, “Social General Strike/’ and 
some of the novels of Bankim Chunder Chat ter ji, notably the 
A nan da Math. Many mmitis and organisations were employ- 
ed by the members of the conspiracy as recruiting centres, 
and several of these under the guise of athletic clubs were 
merely meeting places at which the members of the conspi- 
racy met their leaders. Of these the principal places were 
the Annshilan savviti at Sibpur, of which the accused Non i 
Gopal Sen Gupta was alleged to be the leader, “the Mozilpur 
Young Men’s Association/’ the Atinonnuti m twifi at Bow 
Bazar, Calcutta, where the approver La lit was taken and which 
was under the leadership of one Probhash Dey, the Mafhri 
Sheba k mm id at Benares alleged to have been started by the 
young men who went from Manicktollah garden, the Ram 
Krishna 8 chatra /a at Natt ore, . which was started by the a im- 
prover Lalit, the Kalikapar samiti in the 24-Pergunnahs, the 
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8 anti samiti at Rajshahi, the Debt Bhandar at Huglili, the 
Kidderpore Anushilan samiti, the Bandhah samiti at Singliti Emperor 
near Kurchi, and the Chair a Bhandar at Calcutta. In ad- Lalit 
dition to these sarnitis and organisations there were also seve- Chucker- 
ral secret meeting places used by the members of the coil- butty 
spiracy. Of these the principal places were Ashotosh Baner- Others. 
ji’s house in Howrah, Prokash Bose’s house in Mozilpore, 

Ho. 77-2, Sikdar Bagan Lane, Calcutta, Indra Handy’s house 
at 37, College Square, the Muraripukur garden (Maniektollah 
garden, the scene of arrest in the Alipore conspiracy case), 
the accused Dr. Sarat Hitter’s house at 86-1, Diamond Har- 
bour Road, the accused Honi Gopal Sen Gupta’s house at 
Ohaud h uri para , Sibpur , the accused Bhuban Mukh er ji’ s house 
at Sibpur, the accused Bhutan Mukherji’s house at Sibpur, 
the Aryya Chemical Factory at Krishnagar, Hadia, and at 
Cliendapathar in Bankura. 

2. With regard to the collection of money, it was alleged 
that the organisers of the conspiracy advocated the commis- 
sion of dacpities and the robbing of Government treasuries, 
which was also advocated in Bankim Chunder’s Ananda Math , 
ns a means of obtaining money to carry on a revolution and 
wage war against the King-Emperor in India, and that the ac- 
cused had in fact committed or participated in a large number 
of dacoities for this purpose, all of which were characterised 
by the fact that they were committed by young men of the 
bhadralog class. The dacoities which were alleged to be the 
work of this conspiracy were : — 

(a) The Chingripota dacoity committed at Chingripcta 
Railway Station, E.B.S.R., on the 6th December, 1907. The 
accused Horendra Hath Bliattacharyya was tried for this dacoi- 
ty and discharged by the Deputy Magistrate of Sealdah. Ac- 
cording to the approver Lalit this dacoity was the work of 
the Atmonnati samiti, and it was alleged that the accused 
Bhusan Chandra Hitter had taken part in it with Horen dr a 
and others. 

(b) The Sibpur dacoity committed by certain bhadralogs 
on the 3rd April, 1908. The accused Horendra Hath Chatter ji 
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1911 had been arrested and identified by a witness but was diseharg- 

Emperor ed. According to the approver Lal.it a large number of the 

Lalit accused took part in this dacoity, but his evidence was uncor- 

Mohan roborated, and reliance was not placed by the prosecution on 
Checker- . 
b xjtty this dacoity. 

Others. (c) The Barali dacoity committed on the 2nd June, 

1908. The approver Lalit was sent to Dacca to fetch the 
loot obtained from this dacoity and went to the house of 
Sarat Ch. (‘those, a pleader, and brought the loot to Calcutta. 
The accused Kartiek Butt was tried for the dacoity and ac- 
quitted. 

(d) The Bighati dacoity committed on the 16th Septem- 
ber, 1908. The accused Kartiek Dutt, Suresh Chandra Milter 
and Suresh Chandra Mazumdar, had been tried and convicted 
by a Special Tribunal of the High Court, and sentenced, the 
first to six years, and the other two to five years’ rigorous im- 
prisonment respectively upon the evidence, amongst others, 
of Fanna Lall Chatter ji, who had turned apx>rover, and who 
was also a witness in the present case, and according to whom 
the accused Kartiek Dutt was a member of the ic Yugantar 
gang.” 

(e) An attempted dacoity at Protapclmck on the 14th 
October, 1908. According to the approver Jot in Hazra this 
dacoity was planned by the conspirators in Calcutta and a 
number of the accused took part in it. The attempt, how- 
ever, failed as the villagers turned up and offered resistance. 

(/) The Raita dacoity committed on the 29th November, 
1908. The accused Sushil Biswas made a confession impli- 
cating himself and the accused Manmatha Nath Biswas, 
Ramapado Mukherji, Bhupendra Narain Eai Ohaudhuri, and 
Bidhu Bhusan Biswas, but he subsequently retracted it. 

(g) The Morehal dacoity committed on the 2nd Novem- 
ber, 1908. The approver Jotin Hazra implicated Dasarathi 
Chatterji, Shibu Hazra and Atul Pal. The accused Haripado 
Adhikari and the approver Jotin Hazra confessed, and they 
with Dasarathi Chatterji and Manmatha Nath Rai Chaudhuri 
were tried at the Hughli sessions with a jury, and were ac- 
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quitted, but on a reference to the • High Court, Manmatlni 
Nath. Rai Cliaudliuri was sentenced to seven years’ rigorous 
imprisonment. 

(A) Two dacoities at Musapore committed on tlie 27th 
February, 1909, in neighbouring bouses. According to the 
approver Lalit it was the work of the conspirators and he im- 
plicated a number of accused as being concerned in it. 

(i) The Netra dacoity committed on the 23rd April, 1909. 
The approver Lalit was first arrested in connection with this 
dacoity, and both he and the accused Soilendra Kumar Das 
spoke to having taken part in it. Lalit at first named twenty- 
one out of the forty-six accused as being implicated in this 
dacoity. 

(j) The Maharajpnr dacoity committed on the 27th 
July, 1909, in the house of a widow by hhadralorjs . 

( Jc ) The Haludbari dacoity committed on the 28th Oc- 
tober, 1909. The accused Soilen Das, Sushil Biswas, Atul 
Mukherji, Kiran Rai, Gonesh Das, Soilendra Chatterji and 
Upendra Kristo Deb, were tried by a Special Tribunal of the 
High Court and sentenced, the first two to seven years, and the 
rest to eight years’ rigorous imprisonment respectively, while 
the accused Bidhu Bhusan Biswas and Manmatha Nath Bis- 
was who were tried with them, were acquitted. 
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3. With regard to the collection of arms, it was alleged 
that the conspirators collected arms and ammunition at the 
Muraripukur garden, and smuggled them secretly from for- 
eign countries. Of this there was evidence that the revolver 
with which Profulla Ohaki committed suicide when about to 
be arrested for the murder of the Kennedys at Muzafferpore, 
could not be traced as having come into India, through any 
recognized agents or importers of arms in Bengal. It was also 
alleged that arms and ammunition were found in the possession 
of some of the accused or at the scene of the dacoities alleged 
to have been committed in furtherance of the conspiracy. Of 
these the principal instances were the finding of a large quan- 
tity of arms and ammunition in a steel trunk belonging to 
the accused Tara Nath Roy Chowdhry at 4, Raja’s Lane, Cal- 
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1911 c'ut-ta, on the 19tli May, 1908; the cartridges found in a field 
Emperor near the scene of the Netra daeoity ; a revolver found in the 
Lalit possession of the accused Shibu Hazra on the 19th May, 1909; 

Cotcker cartridges found in the possession of the accused Soilen Das 

butty ana Kiron Rai on the 30th October, 1909; a cartridge found in 
Others, the possession of the accused Rimola Deb; guns found in a 
field near the scene of the Haludbari daeoity which were point* 
ed out by the accused Soilen Das; a quantity of gun powder 
and cartridges found in the possession of the accused Bhupen 
dra ‘Narain Rai Chaudhuri ; four revolvers found in the posses 
si on of the accused Bi joy Chakravarti in consequence of in- 
formation supplied by the approver Lalit; and the revolver 
employed in the murder of Inspector Shamsul Alum on the 

24 January, 1910, which was alleged to have been stolen by 

the accused Suresli Chandra Mazumdar alias Porau from one 
Rai Purna Chandra Moulik Bahadur when on a visit to a 
friend in Calcutta, in December, 1909. It was alleged that at 
Chendapathar Rukini Rai was seen with a revolver and Lad 
some bows and arrows made by the local villagers, and that 
some Babus (alleged to be accused) went in for target prac- 
tice and shooting at the Salt Lakes, and at Rules war near 
Diamond Harbour. The approver Lalit also spoke to two 
journeys for rifle practice 1o Kakdwip and Ivuleswar about 
Christmas 1908; and some witness stated that they saw the 
accused Cham Gliose and some young men on their way i o. 
and at, Rules war, shooting. 

In addition to the dacoiti.es already mentioned the other 
overt acts alleged to have been committed in pursuance of this 
conspiracy were 

(i) The murder of the Rennedys at MuzafiVrpore on the 
30th April, 1908, by Khudiram Bose, and Protnlla Chaki, 
whose photographs, it was alleged, were found in the boost* ' 
of a number of the accused, and who were regarded In t ie* 
conspirators as martyrs in the work of the freedom of l la.* 
country. 

(ii) The murder of Inspector Narnia Lai Bauer jee on 
the 9th November, 1908, in Serpentine Lane, during the hear- 
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ing of tlxe Alipore Bomb Case, for the purpose of giving evi- 
dence in which he used to attend the Alipore Court. Accord- 
ing to the approver Lalit he, under directions from his 
leader Noni Gopal Sen Gupta, watched and reported Nan da 
Lai Banerjee’s habits and movements to Noni, and the ac- 
cused he implicated in it were Noni Gopal Sen Gupta, Bhusan 
Mitter, Charu Chandra Ghose, Jogesh Hitter and Norendra 
Nath Bose. 

(iii) The murder of Deputy Superintendent Moulvie 
Shamsul Alum by one Birendra Nath Dutta Gupta on the 24th 
January, 1910, in the corridor of the High Court, Calcutta, 
whilst he was attending that Court in connection with the 
appeal in the Alipore Bomb Case. The revolver with which 
the murder was committed was alleged to have been stolen by 
the accused Suresh Chunder Mazumdar alias Poran from Hal 
Purna Chandra Moulik Bahadur, while on a visit to a friend 
in Calcutta. According to a statement of the approver Lalit, 
made on the 26th March, 1910, Birendra was a member of the 
conspiracy. Birendra was tried by the Sessions of the High 
Court and sentenced to death, and twm days before his execu 
tion he made a statement before Mr. D. Sw T inhoe, Officiating 
Chief Presidency Magistrate of Calcutta, implicating the ac- 
cused Jotindra Nath Mukherji and one Satish, and gave evi- 
dence the day previous to his execution before Mr. Swinhoe 
in the Presidency Jail, Calcutta, in the presence of Jotindra 
Nath Mukherji and his counsel, which statement and evidence 
the prosecution sought to use as evidence against these ac- 
cused, but which was rejected by the Court. 

(iv) The attempted seduction of the sepoys of the 10th 
Jats from their allegiance. It was alleged that the conspira- 
tors had attempted to induce one Surjan Singh*, and Chunai 
Havildar to join the conspiracy, and according to Lalit they 
were members of the Secret Society. Surjan Singh, who was 
called as a witness, stated that he and one Ram Gopal had 
been taken by the accused Norendra Nath Chatter ji to the 
house of the accused Bhuban and Bhutan Mukherji at Sibpur, 
and was there made to take the vow and initiated. Ram 
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Gopal also gave evidence with regard to this men dent. It 
was also alleged {hat Surjau Singh was given suites of money 
on three separate occasions, . once by i lie accused. .Xorendra 
Xath ChaUerji , and twice by the approver .Lalit ; t hat these 
men of the Kith Juts visited tin* accused Saint Milter, and 
that the accused Xoremlra Nath Chalterji went * o the Punjab 
with Surjan Singh and Mibsequmil iy lived at Lahore. 1 he ac- 
cused alleged to .have been iinplieaied in this offence wen* Xoni 
Gopal Sen Gupta. Bhutan and Bhuhau Mukherji, Dr, Sara! 
Milter and his brothers S tires h and Saiish, and Xorendra Nath 
ChaUerji. 

It was also a Waged that the Chaim Bhandar and the 
Yuf/antar were two important limbs of the conspiracy. The 
Chaim Bhandar was started in 1903 as a Students’ Co-opera- 
tive Stores Association, and in August 1906, it was ■■■.cow vert- 
ed into a limited liability company. In its origin it whs^wU,., 
mittedly an innocent concern, but according to the prosecution 
the members of the conspiracy subsequently employed it (o 
further their ends, by using it as means to obtain money for 
the purpose of the conspiracy, by using it as a sort of bank 
in which members of the conspiracy deposited- money and 
through which they paid money to other members for the pur- 
poses of the conspiracy, and by using if as a rendezvous where 
the conspirators could meet each other secretly and with safe- 
ty. It was also alleged to have been closely connected with 
the Yugantar which it advertised on the cover of its pros- 
pectus, and to have helped the conspiracy by the sale of such 
books as Mukti Kon Pathe, Bartaman liananiti , and Jatiya 
Sam ashy a , which showed its character and identified it as a 
limb of the conspiracy. The accused Ann ml a Prosannn Bai 
was a director of the company, and the accused Pabitra rim ran 
Dutt was managing director, and the names of several of the 
accused appeared in the books of account as having had deal- 
ings and transactions with it, and having paid money into' it, 
and through it, to each other. 


With regard to the Yugantar which was started in March, 
1906, and which at one stage of its career had a phenomenal 



VOL. XXXVIII] CALCUTTA SERIES. 


571 


sale in Calcutta, it was alleged by. the prosecution that the ac- 
cused Tara Nath Roy Chowdhry and Kartick Dutt were con- 
nected with it, that several copies of it were found with some 
of the accused in their house searches, and that Mulrti Kon 
Pathe was compiled from a collection of the most inciting and 
inflammatory articles which appeared from time to time in the 
T r uganiar . . 

For the convenience of dealing with the case and present- 
ing the evidence before the Court, the prosecution divided the 
accused into several groups according to the locality they came 
from or were most closely identified with, and according to 
their most frequent association with each other, and it was 
alleged that there was evidence to connect the members of 
each group with one another, and the different groups with 
each other as parts of one conspiracy. The groups were as 
follows : — 

(i) The Sibpur group consisting of Noni Gopal Sen 
Gupta, Bhuban Mukherji, Bhutan Mukherji alias Kristo Dhan,. 
Bistopado Chatterji, Jogesh Mitter alias Mad'aru, and Noren- 
dra Nath Chatterji alias Bholanath ; (ii) The Eurchi group 
consisting of Jo tin Hazra (the second approver), Shibn Hazra, 
Atul Pal, Dasarathi Chatterji, Haripada Adhikari and Man- 
matha Nath Rai Chaudhuri; (iii) The Kidderpore group con- 
sisting of Sarat Mitter, Suresh Mitter, Satisli Mitter, Bimola 
Charan Deb, and Charu Chnnder Gliose ; (iv) The Chingripota 
group consisting of Bhusan Mitter alias Guley and Norendra 
Nath Bhattacharyya : (v) The Mozilpur group consisting of 
Rajoni Bhattacharyya, Indu Kiron Bhattacharyya, Tinkowri 
Das and Chuni Lai Nundy ; (vi) Thellaludbari group consisting 
of Soilendra Kumar Das, Sushil Kumar Biswas, Bidhu Bhusan 
Biswas, Manmatha Biswas, Atul Chandra Mukherji, Kiran 
Chandra Rai, Gonesh Chandra Das, Soilendra Nath Chatterji, 
and TJpendra Krishna Deb ; (vii) The Krishnagar group con- 
sisting of Jotindra Nath Mukherji, Suresh. Chandra Mazuni- 
dar alias Poran, and Nibaran Chandra Mazunidar alias Karu- 
da; (viii) The Nattore group consisting of Srish Chandra Sir- 
car and Bijoy Kumar Chakravarti; (ix) The Jowgacha group 
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1911 consisting of Kali pa da ChuckerbuUy and Pul in Sircar: (x) 

Empebor The Yugantar group consisting of Kartieic Dutt and Tara Nath 
Lalit Roy Chowdhry ; (xi) The Cliatra Bhanclar group consisting 
Chuckeb- P^bitra Cliaran Dutt, Annoda Rai, Norendra Nath Bose, 
butty and Harendra Nath Bauer jee ; (xii) The Itaita group consist- I 

Others, ing of Ramapada Mukberji and Bhupendra Narain Rai Chau- 
dhuri; and (xiii) The Muraripukur garden group consisting 
of the following persons whom, the accused were charged as 
having conspired with, and who were all convicted in the A I i- 
pore Bomb Case, viz. , Sirish Kumar G hose. Hem Chunder 
Das, TJllaskar Dutt, Barindra Kumar Gho-se, and Ahinasli 
Ch andra B hattach aryy a . 

The evidence on which, the prosecution chiefly relied to 
connect the accused with the conspiracy consisled of the evi- 
dence of the two approvers, Lalit Mohan CImekerhutty and 
Jotin Hazra, the confessions of the accused Soilendra Kumar 
Das, Sushil Kumar Biswas, and Tara Nath Roy Chowdhry, 
which the prosecution sought to use as evidence against the 
rest of the accused under section 30 of the Evidence Act : a ad 
evidence of frequent association among the accused in su /// i - 
tis j music, gymnastic exercises, shooting and target practice, 
and lathi play, all of which were alleged to he of an incri- 
minating character. 

The confessions of Soilendra Kumar Das, consisted of 
three statements made respectively on the 29th October, 1909, 
before a Magistrate at Kushtia, on the 21st December, 1909, 
before the District Magistrate of Nadia at Krishna gore, and 
on the 9th and 10th March 1910, also before the District Magis- 
trate at Krishnagore. Of these the most important was tin- 
third confession, in which he implicated a number of Hie ac- 
cused, gave an account of the Netra dacoity, and named some 
of the accused as having been concerned in the Mondial ducoi- 
ty. Before the committing Magistrate, however, Soiicn re- 
tracted these confessions fully, alleging that they had been 
extorted from him by threats by the police, and staling* dial 
lie was not aware of a” single fact mentioned in them, nor did 
he know the persons he had named in them, and that he would 
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not liave made the statements had he known that they would 1911 

be used as evidence against him. The substance of his third Empekor 

confession is thus set out by the committing Magistrate : —“In L ^ IT _ 

that statement he says he was initiated at Bankura in 1906, ,, Mohan 
, > Chucker- 

where he practised target shooting with Ram Das Chucker- butty 
butty. In 1908 he came to Calcutta; where he met Gonesh Others. 
Das, an old school-fellow, and Harendra Banerjee. He was 
initiated by Noni Gupta at the Botanical Gardens, Sibpur. 

He was present at the Netra. dacoity, knew of the attempt to 
seduce the 10th Jats from their allegiance, attended target 
practice at the Salt Lakes with Charu Gliose and Kir on Bar, 
and knew of the Morehal dacoity. He speaks of Noni Gupta 
as his leader, acting under, he believed, the advice of Arabinda 
Ghose. Of the accused he knew Noni, Gonesh and Harendra 
Banerji, Lalit Chuckerbutty, Bhuban and Bhutan Mukherji, 

Noren Chatter ji alias Bholanath, Sarat Mitter, Suresh Mitter, 

Jogesh Mitter alias Madaru, Bistupado Chatter ji, Pabitra Dutt, 

Upen Bey, Atul Mukherji, Hari Das Chuckerbntty, and a very 
strong Babu of the Bengal Secretariat living at Mnsjidbari 
Street, who would appear to be Jatindra Nath Mukherji, also 
Shibu and Jotin Hazra, and Manmatha Nath Rai Chan- 
dhuri.” 

The confession of Sushil Kumar Biswas consisted of two 
statements made respectively on the 14th December, 1909, and 
27th December, 1909, before the District Magistrate at Krish- 
nagar. In the first confession he gave an account of the 
Haliulbari dacoity for which he had been arrested at Belia- 
shishi on the 7th November, 1909, and in the second confession 
he gave an account of the incidents leading up to the com- 
mission of the Raita dacoity, in the actual commission of which 
however he took no part. Sushil subsequently retracted these 
confessions before the Special Tribunal. 

The confession of the accused Tara Nath Roy Chowdhry 
was objected to before the Special Tribunal on the grounds 
that it was not a confession at all inasmuch as in it he endea- 
voured to exculpate himself; and that he had not made it 
voluntarily, and had subsequently retracted it. It was, how- 
ever, decided that it was a confession and was voluntarily 
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made, and it was admitted as relevant against Tara Nath only. 
[This confession had been objected to at the previous trial of 
Taranath Roy Chowdhry under the Arms Act, before Brett J. 
and a common jury at the High Court Sessions, and was held 
by his Lordship to be admissible. The jury, however, dis- 
agreed in the proportion of 6 to 3 in favour of the accused. 
Brett J. refused to accept the verdict of the majority and 
Taranath was retried by Woodroffe J. and a common jury. 
At the retrial the confession was again objected to, and held 
to be inadmissible: see Emperor v. Taranath Roy Chowdhry 
(1). The jury this time disagreed in the proportion of 7 to 2 
against the accused, and he was sentenced to 3 years’ rigorous 
imprisonment.] 

The prosecution sought to use these confessions not only 
against the makers thereof, but also against the rest of the 
accused under section 30 of the Evidence Act. They were, 
however, only admitted as relevant against their makers (vide 
judgment). 

The evidence of the approvers, Lalit Mohan Chueker- 
butty and Jotin Hazra, and the evidence of association, are 
dealt with in the judgment. 

The case for the defence was that the evidence of the 
approvers was contradictory, false, and untrustworthy, and 
could not be relied upon; that in any event it was merely the 
evidence of accomplices and required corroboration in mate- 
rial particulars both with regard to the overt acts and the 
identity of the accused with the conspiracy, and that sued) 
corroboration was not forthcoming; that so far as the da- 
coities were concerned there was no independent evidence to 
show that they were committed in pursuance of the conspiracy,, 
or to show that the accused were concerned in any of them, 
except the Haludbari dacoity; that so far as the murder of 
the two police officers was concerned there was no indepen- 
dent evidence to connect any of the accused with them; that 
so far as the incident of the 10th Jais was concerned, the wit- 
nesses Surjan Singh and Chunai Havildar were accomplices, 


(1) (1910) T. L. B. 37 Dak*. 735. 
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and their evidence could not be accepted without corrobora- 1911 
tion which was not forthcoming, that the evidence of Earn Emperor 
Gopal was contradictory and inconclusive and could not be Lalit v 
safely acted on, and that in any event there was no reliable 
evidence to connect any of the accused with the incident; butty 

AND 

that so far as the Cliatra Bhandar was concerned it was al- Others. 
ways an innocent institution, and was never used for the pur- 
poses of the conspiracy, that the money paid into it and 
through it by the accused had nothing to do with the con- 
spiracy, and that the books sold by it, on which the prosecu- 
tion relied as indicating its criminal character, really proved 
nothing, inasmuch as it also sold a large number of other books 
which were admittedly of an innocent character ; that so far 
as the Yugantav was concerned it was never a limb of the pre- 
sent conspiracy, and even if some of the accused were shown 
to be connected with it, that did not establish their connection 
with the conspiracy, and that the mere fact that copies of the 
Yugantav were found with some of the accused did not estab- 
lish their guilt, inasmuch as the evidence showed that at one 
period of its existence it had a phenomenal circulation and 
was not till late in its career proscribed by the Government; 
that so far as the association among the accused was concerned, 
the evidence did not show that it was of an incriminating 
character, but on the contrary it merely pointed to such as- 
sociation as one would expect to find among young men living 
in the same village and having interests in common, and that 
such association was not per se sufficient to establish the guilt 
of the accused or connect them with the conspiracy. 

And that, even if some of the accused were found 
to be guilty of isolated acts alleged against them, it was not 
proved that those acts were performed in pursuance of the 
conspiracy, or that the persons participating in them were con- 
nected with the conspiracy. 

Mr. P. L. Roy , Mr. L. P. E. Pugh, Mr. E. Keays, Mr. 

J. Chatter jee and Mr. Charles Bag ram, instructed by Mr. J. 

T. Hume, Public Prosecutor , for the Crown. 



r 


576 INDIAN LAW REPORTS [VOL. XXXVlll 


1911 

Emperor 

v. 

Lalit 

Mohan 

Checker- 

BITTTY 

AND 

Others. 


Mr. J. N. Roy and Mr. B. CL Chatterjee, for Non! Gopal 
Sen Gupta, Bistupada Chatterjee, Norendra Nath Bose, Ni~ 
baran Chandra Mazumdar, Suresh Chandra Mazumdax, Jotin- 
dra Nath Mukberji, Pohitra Dutt, Sarat Chandra Mitter, 
Suresh Chandra Mitter, Satish Chandra Mitter, Shibu Hazra 
and Haripado Adhikari. 

Mr. S. P. Sen Gupta, for Norendra Nath Bhattacharyya 
and Anna da Pra sauna Boy. 

Mr. E. P. Ghose and Mr. N. C. Sen, for Bimola Charan 

Deh. 

Mr. J. K. Surita, for Kalipado Chakra varty and Pulin 
Beliari Sircar. 

Mr. J. (J. Bagehi, for Harendra Chandra Bauer jee. 

Mr. P. C. Sen , for Bhutan Mukberji and Charu Chandra 
Ghose. 

Mr. J. N. Sin ha, for Chuni Lai Nimdy, Bhusan Chandra 
Mitter, Ramapado Mukberji and Atul Pal. 

Mr. S. K. Sen, for Jogesh Mitter, Gonesh Das, Sailen 
Das, Rajani Bhattacharyya, Iiidu Kiron Bhattacharyya, Tin- 
cowri Das, Manmatha Biswas, Srisb Chandra Sircar, Norendra 
Nath Chatterjee, Bidbu Bhusan Biswas, Be joy Cliakra varty, 
Dasarathi Chatterjee, Soilen Chatterjee and Bhupendra Rai 
ChaudhurL 

Mr. B. C. Chatterjee , by permission of the Court, address- 
ed on behalf of the following accused who were undefended; 
Kartiek Dutt, Tara Nath Boy Chowdhry, Manmatha Chau- 
dhuri, Sushil Kumar Biswas, Atul Mukherjee and Fpendra 
Nath Dev. 

Cur, a, dr. vnlt . 


JliXKiNS OX Forty-six accused have been committed 
to this Court for trial under section 6 (h) of Act XIV of 1908, 
and the charges against them are under sections 121 A, 122 
and 123 of the Indian Penal Code. 

Of these the principal charge is that under section 12.1 A, 
of conspiracy to wage war against His Majesty the King- 
Emperor, and deprive the King-Emperor of the sovereignty 
of British India, and to overawe by means of criminal force, 
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or show of criminal force,, the Government of India, as by 
law established. The charges under the other sections are 
subsidiary, and have not been discussed before us. The period 
of the conspiracy, as charged, is “between the Christian years 
1905 and 1910 both inclusive/’ and the accused are charged 
with having conspired at Sibpur in the District of Howrah, 
and at other places in British India. 

Of the 46 accused so charged, Bhuban Mukherjee is al- 
leged to be of unsound mind, and consequently incapable of 
m.aking his defence, and an application has been made to us, 
under section 465 of the Criminal Procedure Code, As 
against him w~e have directed an adjournment of thedrial sub- 
ject to any objection that may be taken on his behalf. 

The accused Satish Chandra Mitter and Ilaripado Adhi- 
kari have been discharged for want of jurisdiction, by reason 
of the failure of the prosecution to observe the provisions of 
section 196 of the Criminal Procedure Code. The accused 
Bimola Deb has been acquitted at the instance of the pro- 
secution, on the ground that there w r as no case against him. 

The case against Kiran Rai has been dropped, not for 
lack of evidence, but because his mental condition appeared 
to he such that the prosecution against him could not proper- 
ly be continued; and, in adopting this course, Mr. P. L. Roy 
was influenced, and properly influenced, by the fact that this 
accused had already been sentenced to eight years’ rigorous 
imprisonment for the Haludbari Dacoity, which is alleged to 
be a part of this conspiracy. 

Counsel for the Crown also determined not to proceed with 
the prosecution against Jotindra Nath Mukherjee and Niba- 
ran Mozumdar alias Karuda, as the relevant evidence he was 
able to adduce against them was not sufficient to support a 
conviction. 

The case for the prosecution is that the accused w r ere mem- 
bers of a vast conspiracy, organised and working in secrecy, 
and aiming at the overthrow o| the British Government : that, 
though the period of the conspiracy mentioned in the charge 
was between 1905 and 1910 both inclusive, the movement eom- 
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rnenced earlier : tliat the principal centres of the conspiracy 
were Calcutta, Sibpur, Kidderpore, Nattore, Hooghly, Ban- 
kura, Midnapur and Jessore: that the scheme of the conspiracy 
required the collection of men, arms and money, and that an 
actual start in this direction was made : that men were recruit- 
ed and arms and ammunition collected, that to obtain funds 
daeoities were committed, and sicadcsJd shops were started. 
As a part of the conspiracy, it is said, many crimes were com- 
mitted, for the prosecution would ascribe to the conspiracy a 
number of daeoities attempted or committed, the murder of 
two police officers, and one informer, the endeavour made to 
seduce troops from tlieir allegiance, and other minor offences. 
Many of these offences have actually been the subject of judi- 
cial investigation and adjudication, and several of the accused 
have already been convicted, acquitted or discharged, in res- 
pect of them. Where there has been an acquittal, there has 
of course been no further discussion, for the acquittal is con- 
clusive, and indeed it would be a very dangerous principle to 
adopt to regard a judgment of not guilty as not fully establish- 
ing the innocence of the person to whom it relates: Rex v. 
Plum mer (1). 

In other cases we have been compelled, by the course the 
prosecution have seen fit to adopt, to hear the evidence again, 
in proof of these same offences against the same accused. In 
other instances completed offences, as for instance the Xetra 
Daeoity, have not been made the subject of a separate trial, as 
they could and should have been, but they have been thrown, in- 
to this case, and we have had to investigate them in this trial. 
It may be that this course was inspired by the idea that, though 
the evidence at the disposal of the prosecution was insufficient 
to secure a conviction for the crimes committed, it might serve 
to secure a conviction for a conspiracy, the proof of which 
really rested on the establishment of those crimes: there can 
hardly have been the hope that the Court would be willing to 
suppose much had been proved, merely because much bad been 
said. Of this, however, I aiwlear, that the course adopted 


(!) [1902] 2 K. B. 
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is not to be commended, and though it may be lawful, it un- 
questionably is not expedient. The result lias been this trial, 
and with every effort to curtail its length, it has lasted, and 
necessarily lasted, for months, so. that from the arrest of most 
of the accused a year and more has passed. The seriousness 
of this is the greater when it is borne in mind that, during 
the whole of that time, almost all the accused have been in 
custody, and that until the close of the magisterial inquiry, 
they were unrepresented by any legal advisers as a result of 
the application to this case of the special procedure provided 
by Act XIV of 1908, an Act “to provide for the more speedy 
trial of certain offences/’ I doubt whether, when that Act 
was passed, it could have been contemplated that a procedure 
was being sanctioned that would render it possible for accused 
persons to be incarcerated for months without any access tc 
legal advice. 

To establish their case the prosecution called, in the course 
of the magisterial inquiry, close on 450 witnesses, all of whom 
and more have been called or tendered in this Court, while the 
printed exhibits alone cover upwards of 1,100 foolscap pages. 
The evidence adduced in support of the prosecution’s case is 
in part oral, in part documentary and in part real. The prin- 
cipal and most important oral evidence is that of the appro- 
vers Lalit Mohan Chuckerbutty and Jotindra Nath Hazra, but 
admittedly their testimony, before it can be acted on, must be 
corroborated in material particulars. The nature and extent 
of this corroboration is well settled ; there must be corrobora- 
tion not only as to the crime, but also as to the identity of each 
one of the accused ; and ordinarily it must proceed from an un- 
tainted source. This is no technical rule, but one founded on 
long judicial experience, and this case affords a striking il- 
lustration of its wisdom, as will be made clear when I come to 
a discussion of the approvers’ evidence. 
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The documentary evidence consists of books, newspapers, 
accounts, diaries and letters found for the most part at searches 
made in the course of this case, or of cognate or relevant cases. 
We also have before us arms and ammunition that the prose- 
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cution seek to connect with one or other of the accused. And 
finally we have the confessions, of which use is sought to be 
made under section 30 of the Evidence Act against co-accused. 

First, then, it has to be seen whether the conspiracy al- 
leged by the prosecution has been proved. Was there a con- 
spiracy “to wage war against His Majesty the King-Emperor 
and to deprive the King-Emperor of the sovereignty of British 
India and to overawe, by means of criminal force or show of 
criminal force, the Government of India by law established”? 
A charge so phrased might, and probably would, to the lay 
mind, imply a political situation of the gravest character, and 
it is no doubt partly for this reason that the Legislature has 
prescribed that a charge of this description shall not be enter- 
tained except upon complaint made by order of, or under au- 
thority from, the Governor-General in Council, the local Gov- 
ernment, or some officer empowered by the Governor-General 
in Council in this behalf. 

The proceedings in this case have been initiated by com- 
plaint made by order of the local Government: with the policy 
of that order this Court has no concern. I have hesitated much 
as to whether it could with any show of reason be said that the 
evidence has disclosed a conspiracy for so serious an end as 
waging war against His Majesty, and I have hesitated the 
more when I have borne in mind the class of men arraigned 
before us as accused, and the arms that have been disclosed 
consisting as they do, for the most part of a few revolvers, 
some muzzle-loading guns, some antiquated and broken pistols 
and a handful of arrowheads. Even Lalit, when lie says that 
the object was “to make the country independent,” adds 
“there was no immediate hurry.” Jotin Hazra seems to have 
regarded the movement as a means of livelihood, and in pro- 
claiming his repentance he declared that he recognized that 
all this daeoity business was bad and that he had been worse 
off since the dacoities than before. Before us he expressed 
the view that “These dacoities constituted a secret society.” 
Panna Lai, who also professes to have been a member of the 
conspiracy, declared in his confession to Mr. Patterson, “all 
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who entered the gang perpetrated swindles in the name of 
Swadeshi.”: Here he improved his story. Still the provisions 
of the law are comprehensive and it does not require very for- 
midable elements either in men or means to satisfy its defini- 
tion of a conspiracy to w r age war. For the conspiracy with 
which we are concerned no act or illegal omission is necessary; 
the agreement of two or more will suffice, so that the deter- 
mination of the Court that a conspiracy to w r age war has been 
established does not imply, as its terms might suggest, the 
existence of a serious menace to the constitution or the stabi- 
lity of constituted authority in India. And I think it right to 
say this in explanation of my conclusion that a conspiracy to 
wage war has been proved. 

So much is made of the evidence of the approvers and so 
closely and intimately is the success of the prosecution identi- 
fied with it, that it will be convenient to discuss its value at 
the outset. 

Of the tw r o principal approvers Lalit is the more im- 
portant and I will deal with him first. His previous record 
has nothing to commend it : though he is poor and his family 
poor, he has frankly admitted that he “has never tried to earn 
an honest penny.” He w’as arrested in Darjeeling on the 
27th of October, 1909, and instead of being sent at once to 
Diamond Harbour, he was kept at Darjeeling for “local 
enquiry,” and did not reach Diamond Harbour until the 2nd 
November. Then he had interviews with Inspector Skamsul 
Alum extending over several hours, and though it was 
Understood Lalit was willing to confess even before he left 
Darjeeling, it was not until the 5th of November that he 
was taken to the Magistrate to have his confession recorded. 
No explanation of this delay is forthcomings, and it is a 
matter both for regret and for comment that the statement 
recorded by Inspector Sliamsul Alum is not forthcoming. 
No such document could be found. This assurance we, of 
course, had to accept, but I feel that it might have materially 
assisted us, had it been possible for the prosecution to place 
before us either the original record, or a copy of Lalit’ s first 
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statement to Inspector Shamsul Alum. How such an im- 
portant document (if it -ever existed), and all record of its 
contents have become lost to the Police, it is difficult to un- 
derstand. That such a statement was recorded seems clear, 
and counsel for the prosecution was asked by the Court to 
produce for our inspection some document from which we 
could learn what Lalit had said to the Inspector. Though it 
seemed to me improbable that the police authorities would 
not have somewhere in their possession either the original or 
a copy of this statement, Mr. P. L. Roy, after search had 
been made, informed the Court that he was instructed to say, 
no record of this statement could be found. 

Lalit’ s confession to the Magistrate, Mr. C. C. Chatterjee, 
is a very remarkable statement, and it is the foundation on 
which practically the whole of this case is built. For the pro- 
secution it is said that this statement is not a full disclosure 
of all Lalit knew, and this has to be said, for it is silent as 
to the many matters to which Lalit has deposed before us. 

Lalit’ s successive statements to the recording Magis- 
trate, to the verifying Magistrate, before Mr. Duval who 
conducted the inquiry, and finally before this Court, afford 
so much room for comment that it is difficult to decide 
where to begin. His evidence-in-chief before this Court was 
conspicuous for the assurance with which it was given, and 
the intimate knowledge of the membership and doings of the 
conspiracy it professed. Offences and outrages that had 
baffled the detective powers of the police were explained and 
claimed by him as the Avork of the conspiracy, and he has 
painted himself before us as having had a considerable hand, in 
the commission or abetment of dacoities, murder and theft. 
His knowledge of the personnel of the conspiracy appeared to 
be extraordinary; before the inquiring Magistrate he gave 
the names of over 1T0 persons, indicating in most instances 
their residences, and yet he has told us he was hot an im- 
portant member of the conspiracy, and to the verifying 
Magistrate he stated in explanation of bis inability to give a 
particular name and address, u the rule of our S amity is not 


583 


VOL. XXXVIII] CALCUTTA SERIES. 

to ask the name and residence of any member. On this ac- 
count I do not know the names and residences of many per- 
sons.” Xor can the achievement of recounting this list of 
names and residences be explained by a good memory for 
facts within his experience, for when confronted in his cross- 
examination with one of his many inconsistencies all he could 
say "was Ck it is impossible for me to narrate these facts oor- 
ree ti y each time.” Under the stress of cross-examination 
the assurance vanished, though he displayed considerable re- 
source as he was dislodged from one after the other of his 
former statements. It would take too mncli time to do more 
than mention a few of the indications of untrustworthiness his 
evidence affords. First, there is his denial of the brick-burn- 
ing letter, which it is difficult to regard as anything but deli- 
berate falsehood. He may have felt he was safe in this 
denial, for the falsehood was one that could not have been dis- 
covered, but for the chance that brought this letter into the 
possession of the defence, a contingency Lalit could not have 
foreseen. His ingenious explanation of the letter, when he 
had to admit its authorship, did not impress me. Then there 
is the change of his story as to the receipt of Rs. 10 by Money 
Order from Jotin Mukherjee, from which it became necessary 
to resile when it was discovered that Jotin was at that time 
at Darjeeling. Next we have him deposing before the Magis- 
trate that he had passed the Entrance Examination from the 
Diamond Harbour School in 1905, while here he denied that 
he had made any such statement, and declared that lie left 
when lie was promoted to the 2nd class. At one time he says 
it was his father that paid for his outfit at Darjeeling, at an- 
other time that it was Noni Gopal, and when he -was con- 
fronted with the variation in his story he promptly said both 
were true. 

Then the story of his connection with Benares is remark- 
able for its changes. At one time he deposes that he went 
with Haren and Behari Lai, at another that he preceded them : 
in his examinatioii-in-chief, it seemed as though he went there 
only once, but in cross-examination, he escapes from the diffi- 
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cully Hits involve, by saying* there was more than one visit. 
At one time he says Iks liaren ami Behari Lai lived in Ain- 
liirahs house at Benares for a fortnight, at another he says he 
thinks he never made any sueh statement : at one lime he de- 
clares that he returned from Benares in If or 2 months, at 
another after working there for 5 months. His story as to 
his being sent to 1 )at*eu for the Ho rah loot is almost as full of 
emit radieHons ; at one time it is Pabitro and Noni who sent 
him mi this mission, at another Bimola takes Horn’s place; 
iu < 00 * time he declares that it was while he was living in 
I rnfra Nandi’s house that he was so sent, although it appears 
that the daeoiiy had not then been committed, at another that 
it was when he returned from Benares in the Autumn of 1908, 
though the daeoiiy had then been committed not less than 
four months before : at one time he was given cartridges and 
a revolver on this occasion, at another no mention is made of 
this. Then as to the date of his first coming to Calcutta: 
before us he declared it was in October 1906, that he first, 
stayed at 46, Maehua Bazar Street, that he then moved to the 
premises of the Calcutta High School, Ho. 66, Hebutolla 
Lane; that in Asin or Kartic he was initiated; that he then 
went to the Yugantar and Chatra Bhandar Mess, Ho. 15-1 or 
15-2, Bhowani Churn Butt’s Street; that on. the very day of 
bis initiation he was entrusted with a revolver to make over 
to Sakharam Ganesb Deoskar, that on the following day in 
accordance with instructions, he watched 7, Alipur Lane, and 
followed a man on a bicycle supposed to be carrying* money, 
and that, after staying two or four clays at the Yugantar and 
Chatra Bhandar Mess, he was sent by Indra Hath Nandi to 
CEeddapathar. Before the verifying Magistrate, however, he 
places his visit to Cheddapathar in 1907. It is true that the 
date in the Magistrate’s record appears to have been altered 
to 1907, but if this alteration was subsequently made, one 
thing at any rate is clear, the alteration could not have been 
made by the defence, for the document was in possession of 
the police and it was only after repeated efforts that counsel 
for the defence saw it in the course of the trial in this Court, 
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But more than this, if the alteration was subsequently made, 
it was one necessitated by Lalit’s statement, at the time, for 
immediately afterwards he says, in the same statement that, 
after being two months at Cheddapathar, he returned to Cal- 
cutta, and he goes on to describe a long conversation he had 
as to the Changripota dacoity, and the disposal of the pro- 
ceeds. And seeing that this dacoity was not committed until 
December 1907, it is at once patent that if 1907 is a later 
alteration, it was one necessitated by Lalit’s own story. But 
if October, 1907, be taken as the date of his arrival, then all 
the events prior to that to which he deposes, — and they are 
both many and important, — must have been outside his ex- 
perience. If, on the other hand, he came in 1906, then the 
conversation as to the Changripota dacoity on ins return, 
must be a fabrication, and it is difficult to repel the sugges- 
tion, very pertinently made, that it was a fabrication in which 
he was instructed for the purpose of bringing in this dacoity 
as the work of the conspiracy. 
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Then there is Lalit’ s story as to the assistance he gave in 
securing the murder of Nando Lai. If Lalit was in 
Benares in August, then his version as to how he came 
to know Nando Lai by sight is false, and with that the 
whole of his story goes by the board. There are other 
serious difficulties in the way of accepting his evidence 
on this point, with which I will deal later, and I will 
now merely allude to the fact that, though he professes to 
have watched Nando Lai’s house under instructions from 
Noth', the house he pointed out to the verifying Magistrate 
as Nando Lai’s was No. 25, whereas in fact Nando Lai lived 
in No. 100-2. Then we have Lalit placing the Musapur 
dacoity in April, and so placing it, not as an isolated event, 
but for the purpose of accounting for the abandonment of 
the second Netra attempt, and yet we know that this dacoity 
was committed on the 27th February. Then we find that, 
while he claims an intimate knowledge of those who took part 
in the Netra dacoity, he points out as parties to it two persons 
who admittedly had nothing to do with it. 
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I have mentioned here only a few of the many indications 
which go to show how untrustworthy Lalit is, apart altogether 
from the discredit that attaches to him as an accomplice or as 
the worthless character he obviously is. When I come to 
deal with the details of the case it will he necessary for me to 
refer to many other such instances, and indeed a close exam- 
ination of his evidence goes to prove that almost all his state- 
ments, when capable of being checked, can he* shown to be in- 
correct. There can he no question that Lalit has overdone 
his part, whatever the reason may he : and if it be said that 
had he been fabricating a false story he would not have 
fallen into this error, then I would answer in the words of 
Lord Brougham: — “This is a very tender argument before a 
Court, and too doubtful to justify the Court in placing any 
considerable reliance on it; for we do find, happily for the 
ends of justice, that men do fall into these inconsistencies, and 
by means thereof, the fraudulent character of the evidence 
becomes apparent. ’ ’ 

Jotin Hazra, the other approver, it is also urged on behalf 
of the defence, is, apart from his being an accomplice, an un- 
trustworthy witness. There is certainly little in his general 
character to commend him for he seems to have been a ne’er- 
do-weel, and admits to having been a f/anja smoker. He is a 
man of indifferent education, and T was not favourably im- 
pressed by him in the witness box. We first meet with Jotin 
in connection with the Morelia] dacoity : he was arrested on 
the 5th February, on the 6th February he confessed, on the 
29th of March he retracted: he was tried at the Sessions, and 
in the end he was acquitted on the 1st April, 1909. Proceed- 
ings were then taken against him under section 11.0 of the 
Criminal Procedure Code for had livelihood on the 29th June, 
1909, and he was ordered to find sureties on the 17th August. 
He was not finally released till the 11th February, 1910, as he 
could not find sureties before. Prio-r to the 17th of August, 
however, he had been temporarily released on bail in July, 
but instead of going to his own house, he went to Kali Babu, 
a Police Inspector at TJluberia, and told him he would like to 
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confess. But for a reason which lias not been explained, the 
Inspector instead of taking Jotin Hazra to a Magistrate to 
have his confession recorded, took him to Inspector Shamsul 
Alum, and left Jotin with him. Jotin says he told all, and 
Shamsul wrote it down, but we have not been placed in pos- 
session of what was so recorded. On the 15th of February, 
1910, he was arrested in this case, and he made a statement 
to Mr. Forrest on the 17th, two days later. 
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The defence have drawn attention to the fact that, in re- 
ference to the confession in the Morekal case, which was sub- 
sequently retracted by him, it was Jo tin’s contention that he 
had been tutored to make that confession by Behari Lai, and 
it is urged that it is significant that he should have made his 
statement to Mr. Forrest immediately after this same Behari 
Lai became his surety. Jotin’s movements while in custody 
certainly are deserving of attention. I will start with his 
being brought to the Presidency Jail, where at the time none 
of the accused were in custody. He was, however, removed 
from here to the Alipur. Central J ail, where the accused then 
were. This was a few days before lie was required to iden- 
tify them in the Magistrate's Court, and not only was he re- 
moved to the Jail where the accused were, but he seems to 
have eaten and bathed with them. Almost immediately after 
he had identified the accused, with whom he was concerned 
in the Magistrate’s Court, he was removed to another Jail. 
In considering the significance of these moves, it has to be 
borne in mind that, up to this time, there had been no iden- 
tification by Jotin. For the defence it is asked, and I think 
reasonably asked, what is the explanation of all this. Hone 
has been vouchsafed, or attempted, and it is difficult to treat 
the matter as an undersigned coincidence. 

This will be a convenient place at which to deal with the 
confessions. 

'Reliance has been principally placed on those of the ac- 
cused Soilen Das and Susil Biswas, and these the prosecution 
would use not only against the persons making them, but also 
against the rest of the accused. The warrant for this is to be 
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found in section 80 of the Evidence Act, which provides that, 
when more persons than one are being tried jointly for the 
same offence, and a confession made by one of such persons 
affecting* himself and some other of such persons, is proved, 
the Court may take into consideration such confession as 
against such other person as well as against the person 
who makes such confession. The language of the sec- 
tion is guarded, and the history of ill is Act leaves me 
in no doubt that this section was designedly framed in 
these terms. While admissions, a word which embraces con- 
fessions, are by section 21 relevant, and may be proved as 
against the person making them, all that section 30 provides 
is, that the Court may take them into consideration, as 
against other persons. This distinction of language is signi- 
ficant, and it appears to me that its true effect is, that the 
Court can only treat a confession as lending assurance to other 
evidence against a co-accused. Thus to illustrate my mean- 
ing, in the view I take, a conviction on the confession of a co- 
accused alone would be bad in law. This reading of the sec- 
tion appears to me to gain confirmation from the language of 
section 5. 


Further, I think that only can be taken into consideration 
which is a eonfessiorf, in the true sense of the term, of the 
offence for which the persons are then being jointly tried. 
But, in addition to this, the confessions with which I am now 
dealing, have been retracted, so that, to place any reliance on 
them against the co-accused would be most unsafe : Yadn 
v. King-Emperor (1). Counsel for the defence however has 
gone further, and maintained before us, that there are points 
on which the confessions are absolutely false, 'and 1b at these 
are points on which honest mistake was not possible. 

First I will examine SusiPs confession. He was arrest- 
ed on the 7th November, 1909, at Beliasishi for the Hakd- 
bnri dacoity, and he confessed on the following 1 4th of Dec- 
ember, He speaks to the presence of Lalit Mohan at Belia- 
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(1) (1901) T. L. E. 28 Calc. 689. 
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sishi 8 or 9 days before the commission of the Haludbari 
daeoity, which was on the 28t.h of October, 1909, and to his 
taking two swords away with him. He further speaks to hav- 
ing been initiated by Lalit 4 months before his confession. 
But Lalit’ s deposition is that he was not near Beliasishi at 
either of those dates, and according to his story he was not in 
Beliasishi after May. Further than that, Lalit in the witness 
box never alluded to this alleged initiation, though he was 
questioned in his examination-in-chief as to initiations per- 
formed by him, and mentioned some, particularly those in 
which he had taken part. So much for Susil’s confession 
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I now come to Soilen’ s confession. To begin with, it is 
pointed out, that while Soilen in his first confession made on 
the 29th of October, 1909, the day after his arrest, gave the 
name of Ganesh Chandra Das alone, saying that he did net 
know^ the names of all the rest, in his second confession he 
names all the Calcutta men and Bidhu. This, it is urged, 
show's an improvement designed to meet the exigencies of the 
case. Whether this be so or not is not directly material for 
the purposes of this ease. But what has been most vigor- 
ously attacked is the third confession made on the 9th and 
10th of March, 1910, after Soilen had been in custody for over 
four months. In this he purports to give a detailed list of 
conspirators, even naming 80 men who had not been men- 
tioned by Lalit; lie makes repeated reference to Noni Gopal, 
fie gives an account of the Netra daeoity; lie implicates some 
of the accused in the Morelia! daeoity, and he deals with a 
number of other matters. Not only has this confession, as 
well as the two which preceded it, been retracted by Soilen, 
but a careful consideration of its contents, and a comparison 
of them with other materials in the case lead me to regard 
this statement as eminently untrustworthy, and I am unable 
to place any reliance on it against Soilen’s co-accused. With- 
out attempting a critical examination of the wiiole of this 
confession, it will suffice to refer to two matters. Towards 
the end of this confession, he thrown in the remark that, 
“Noui Balm never keeps any incriminating thing in his 
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house.” Now this lie says on the 10th of March, 1910, while 
Noni’s house had been searched oil a previous date, the 20th 
of January, and nothing incriminating had been found. Then 
again Soilen almost immediately after this tells ns, in the 
same confession, about the recovery by Non! of cartridges that 
had been thrown into the tank. It is conceded for the prose- 
cution that this has reference to an incident of which wit- 
nesses named Sarna Bewa and Jainini speak. And yet, if 
Jamini is right in placing the occurrence in Aughran, i,c., 
N ovember-December, it is difficult to see how Soilen, who 
was then in custody, could have known of it. This, how- 
ever, is a matter which I will discuss at greater length when 
I come to deal with the case against Nona. 


For the prosecution it has been suggested that the veri- 
fication proceedings in this case add a value to the approver’s 
evidence and the confessions, and may be regarded as corro- 
boration. With this I am unable to agree; on the contrary 
I feel that these proceedings are open to much of the criti- 
cism to which they have been subjected. I refrain from 
noticing in detail this criticism, as in the view I take, it is. 
not necessary for the decision of the case, nor do I propose to 
discuss at length the comments that have been made on the 
methods of identification, though 1 regret that no satisfactory 
explanation lias been given either of Jot ill’s being moved to 
and from the Alipur Central Jail where the accused were 
lodged, a matter to which I have already alluded, or of the 
under-trial prisoners having been photographed in Jail by the 
Police, a procedure for which no warrant or justification has 
been furnished us by counsel for the prosecution. Action of 
this class, if left unexplained, even after challenge in the 
clearest terms from the defence, is certainly calculated to oc- 
casion some degree of anxiety as to the methods employed in 
this case. 


Considerable reliance is placed by counsel for the prose- 
cution on a series of daeoities committed or attempted, and 
alleged to be a part of the scheme on which the conspirators 
embarked. The earliest, according to the prosecution was a 
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dacoity at the Changripota Railway Station, committed on 
the 6th December, 1907, and followed by dacoities at Sibpnr 
on the 3rd of April, 1908, at Barah on the 2nd of June, 1908, 
and at Bighati on the 16tli of September, 1908. Then, it is 
said there was an attempted dacoity at Protapelmck on 14th 
October, 1908. On the 29th of November, 1908, a dacoity is 
said to have taken place at Raita, and on the 2nd of December 
at Morehal. In 1909 dacoities are said to have been commit- 
ted on the 27th of February at Musapur, on the 23rd of April 
at Netra, on the 27th of July at Maharajpur, and on the 28th 
of October at Haludbari. 

The incident which has been described as the Changri- 
pota dacoity occurred on the 6th of December, 1907 ; whether 
or not it was a real dacoity is not clear, but of this I am con- 
vinced, that the evidence does not establish the guilt of the 
accused Narendra Nath Bhuttacharjee and Bhusaii Chandra 
Mitter. Shortly after the occurrence, a magisterial inquiry 
was held, with the result that the accused then before the 
Court were discharged. This, no doubt, is not binding on 
this Court, for the discharge was not equivalent to an ac- 
quittal. Still the discharge meant that the Magistrate, after 
taking the evidence, found that there were not sufficient 
grounds for committing the accused for trial, and he recorded 
his reasons for that conclusion. No steps were taken at the 
time to have this order of discharge set aside, and now, more 
than three years after the event, we are asked to hold that 
the complicity of the two accused now before tlxe Court has 
been established. It is not suggested that further evidence 
has been adduced : on the contrary, some evidence which was 
adduced before the Magistrate, and which appears to have 
been favourable to the accused, has not been placed before us. 
The evidence actually placed before us is open to considerable 
comment, and this, together with the circumstances to which 
I have alluded, in my opinion, clearly requires that we should 
hold the guilt of Noren Bhuttacharjee and Bhusan Mitter not 
proved, and the connection of this dacoity with the alleged 
conspiracy not established. 
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The Sibpur dacoily was on the drd of April, 1908, and 
though Lalit refers to it,, his evidence in this connection can 
command no confidence, ami Air. I\ L. Boy wisely refrained 
from placing any reliance on it, 

Novell dm Xu th Cliatterjce, it is true, was arrested on the 
■4th or 5il.i of April, 1908, but no clmrge-shect was submitted 
■and he was discharged. Apart from this, there is no evi- 
dence that any of the accused took part in the dacoity, or that, 
it: a as the work of those engaged in the alleged conspiracy. 

The Barah dacoity was on the 2nd of June, 1908, and of 
the accused before the Court, Kartiek Dutt was put on bis 
trial for this offence, but was acquitted. There is no credible 
evidence to connect any other of the accused or the conspi- 
racy with this dacoity. It is true that Lalit tells a tale in 
connection with the loot of this dacoity that implicate Labi- 
tra Charan Dutt and Bimola Deb, but counsel for the Crown 
informed the Court that he did not rely on this, and, In my 
opinion, he had very good reasons for taking this course. 

The Bigliati dacoity was on the 16th September, 1908, 
and Kartiek Butt's participation in it is placed beyond ques- 
tion by his conviction. Apart from this there is no evidence 
of direct participation in the affair by any other of the accused. 
Lalit’ s attempt to connect certain of the accused with it by 
means of conversation he overheard, obviously fails. How 
far this dacoity can he treated as the work of the conspiracy 
under investigation will he considered when I come to deal 
with the case of Kartiek Dutt. 

The attempted dacoity at Prodipchuck is not brought 
home by reliable evidence, either to any of the accused or to 
.the conspiracy. Though there is reason to think that the 
Eaita dacoity (November 29th, 1908) was committed by what 
have been termed respectable men, there is nothing which sug- 
gests that any of the accused took part in it, beyond the re- 
tracted confession of Susil Biswas, who names Manmatha, 
Ramapodo and Biropen. But this obviously cannot lake the 
place of legal proof. 

The Morehal dacoity was on the 2nd December, 1998, 
and, as I have already said, Maumatha Naih B a i (Towdhry 
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lias been convicted as one of the offenders. It is said by the 1911 
prosecution that Dasarathi Chatterji, Sliibu Hazra and Atul Em PEE OR 
Pal were also of the party, and the approver Jotin no doubt Lalit 
names them. Not only, however, is liis evidence wholly uu~ Chucker 
corroborated, but it is at least doubtful whether Jotin was at butty 
the occurrence. He tells a story of bursting open a safe with Others. 
gunpowder which cannot have escaped the notice of others, j I( ^7 xs 
and yet is mentioned by no one; his name does not appear in C.J. 
Manmatha’s confession; and though put on his trial he was 
acquitted at the Sessions. In the circumstances it cannot be 
fairly said that this dacoity is brought home to any one except 
Manmatha Nath Eai Chowdhry, though it may be that some 
of the dacoits were bhadralog . 

The Musapur dacoity was on the 27th of February, 1909. 

There is, however, nothing to connect any of the accused with 
the occurrence. Lalit seeks to connect it with the conspiracy, 
but his evidence is unreliable. As I have already pointed out 
he places the dacoity in April, though it occurred in February. 

The Netra dacoity was on the 23rd of April, 1909, and it 
owes its importance in this case to the fact that it was in 
connection with this affair that the approver Lalit Mohan 
Chuckerbutty was arrested, and it is on his successive state- ' 
merits that the whole fabric of this case practically rests. He 
ultimately seeks to implicate no fewer than fifteen of the 
accused in this dacoity either as actors or instigators. The 
fact of the dacoity is beyond dispute, and if Lalit is to be 
believed it was preceded by two abortive attempts. These need 
not be discussed at any length, nor is it necessary to do more 
than point out that his evidence as to the second of them is 
open to considerable doubt, for, while he would place it within 
the month of April, he states that the attempt failed because 
the Musapur dacoity interfered, hut in fact it appears that 
the Musapur dacoity was in February. 

The first information of the Netra dacoity was lodged by 
Earn Taran Mitra, the owner of the looted house, within a 
few hours after the occurrence, and what appears there leaves 
little doubt that the dacoits cannot have been ordinary cri- 
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m i na Is, and it is peculiarly significant that tlie daeoits wore 
a'i. that early stage reported to have said, “ the money and 
ornaments that we are taking are meant solely for driving 
(he English root and branch from this country. We are in 
want of funds, and therefore we are obliged to collect money 
in this fashion. When the time comes we will return the 
money with interest/’ This points very (dearly to the pur- 
pose and personnel of the party, and is in accord with the 
allegation that the daeoits were Hindus and the sons of 
hhadndofjs , Though Lai it in his evidence deposes that the 
daeoits were 21 in all, yet, in the first information it is said 
there were only seven or eight young men. 


It will be convenient here to recall Lai it’s version of the 
whole affair. After detailing the instructions he received 
from Non! Gopal Sen Gupta, he states that he went by train 
to Dewla, where he alighted at 5-40 or 6-40. f.m. with others, 
whom he conducted to a field. There five men of J oy uagar 
and Mazilpur met them and about midnight, after the last 
train from Diamond Harbour had passed, the party proceeded 
to the scene of the dacoity, Earn Tarim Hitter’s house, led 
by Lalit. Arrived at the house Kali Chakravarti and Madam 
* scaled the wall, Lalit concealed himself in a drain, two men 
mounted guard and the house was looted. Then Lalit led 
them back again past the field, and, after they had gone 2 or 
3 miles, the party sat under a tree and took count of the spoil 
of which a list was made. With certain trifling exceptions 
the arms and loot were made over to the men of Joynagnr 
and Mazilpur. The rest went in batches of 3, 4 or 5 up to 
Sangrampur Mat, the men with Lalit being, to use his own 
words, u Soilen Das, Bistopodo Ohatterjee, Atul Mukherjee 
and, I think, TTpen De . ’ ’ This batch went to Magra Hat 
Station and there they got into the third train from Diamond 
Harbour to Calcutta. 


Such in broad outline is Lalit’ s story of the dacoity as 
presented to us in the course of his examination-in-chicf . .Tie 
then goes on to describe visits to Saint Milter and No it I 
Gopal, his expedition under Noni’s instruction on the follow- 





VOL. XXXVIII] CALCUTTA SERIES; 


595 


ing day, wliicli must Law been Sunday, the 25th April, liis 
arrival at Mazilpur, and bis return in the early hours of Mon- 
day with the plunder, accompanied by Cliuni Lai Nandi and 
Rojoni Bhuttacharjee. Tliougb there is reason to think that 
this dacoity was connected with some such conspiracy, as is 
charged in this case, I will reserve for consideration when I 
come to deal with their individual cases whether the evidence 
establishes the guilt of Gkuni Lai and Rojoni, but against 
the rest of the accused the imputation that they were in this 
dacoity fails. 
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The Maharajpur dacoity was on the 27th July, 1909. The 
evidence discloses nothing that serves to connect the offence 
either with any of the accused or with tlie alleged conspiracy. 

The Haludbari dacoity was on tlie 28th of October, 1909, 
and the accused Soilen Las, Susil Biswas, Atul Mukerjee, 
Eiran Rai, Gonesh Das, Sailendra Chatterjee, and Upendra 
Eristo Deb have on a previous trial been found guilty of this 
offence. The accused Bidliu Bhusan Biswas and Manmatha 
Nath Biswas, who were tried with them, were acquitted. 

One of the principal overt acts alleged in the complaint 
initiating these proceedings is, ‘"the seduction of and attempt- 
ing to seduce certain men of the 10th Jats from their allegi- 
ance.” This, according to the prosecution, was a distinct and 
complete offence in itself, and it is much to be regretted that 
it has not been brought to trial as such. However, this has 
not been done, and we have therefore been compelled to try ^ 
in this case the charge of attempting to seduce the sepoys of 
the 10th Jats from their allegiance and duty, and of con- 
spiring in such attempt, so that, as far as the present accused 
are concerned, the judgment of the Court on that charge will 
be conclusive. The men of the 10th Jats involved in this 
offence are, according to the prosecution, Surjan Singh, 
Chunai Havildar, and possibly Ram Gopal ; but it is Surjan 
Singh who figures most prominently in this connection, and 
the accused whom the prosecution would implicate in this 
affair are Noren Chatterji, Saint Mitter, Bhutan Mukerji and 
Noni Gopal. 
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The specific ucws alleged are (I) that Surjan Singh was 
initiated into the secret society at Bhutan's house at Sibpur, 
where he and Kara Gopal were taken by Korea 0 hatter jee, 
(2) that Surjan Singh was tliriec given money, once by Korea 
Ohatterji and twice by La l it, and (3) that t hese men of the 
1 Of li Jats visited Surat, and were in constant touch with 
Korea (Jhaiterji. I may say at once that against Koni there 
is absolutely no evidence; of the payments by Lai it there is 
not a word of corroboration, and in fact these payments are 
opposed to Surjait’s testimony; for Noreirs payment to Sur- 
jan we have to depend on the unsupported evidence of Surjan 
who was, on his own showing a party to this alleged criminal 
transaction. But there is a more serious difficulty in the pro* 
secuti on’s way. One of the witnesses on whom the prosecu- 
tion principally rely for the story of the initiation, is Ram 
Gopal, for liis evidence at any rate, it is claimed, cannot be 
depreciated as that of an accomplice. Itam Gopal was a sol- 
dier in the 10th Jats, and his evidence is that he left the regi- 
ment in November or December 1908. The exact date must 
be a matter of record, within easy reach of the prosecution, 
and no attempt lias been made to question the correctness of 
tills date, and so presumably the prosecution accept it as cor- 
rect. Now, Itam Gopal speaks to the visit with Surjan to 
Sibpur, and places it 5 or 0 months before he left the regi- 
ment, and though it would be wrong to tie him down strictly 
to this computation of time, it is reasonable to suppose that, 
according to him, this visit occurred some considerable time 
before November or December, 1908. Here again the prose- 
cution could have fixed the date, as the excursion is said to 
have been made while Surjan was in hospital with a dislocated 
knee. No steps, however, have been taken to show that Itam 
Gopal was in error, so that here too it is fair to assume that the 
prosecution accept as correct the time approximately fixed 
by Ram Gopal. For what it may be worth, I may point out 
that it was said to be drizzling at the time of this visit i o 
Sibpur, and this would agree with Ram Gopaks estimate of 
the time. At the same time the evidence of these Tat wit- 
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nesses is, that before and after the Sibpur incident, they used 
to go to Sarahs dispensary at 86-1, Diamond Harbour Road. 
This is clear from the evidence itself, and is confirmed by the 
fact that it was this house that Surjan Singh pointed out to the 
verifying Magistrate. The evidence, however, is clear that Sa- 
rat was not living in Diamond Harbour Road at the date of this 
alleged visit to Sibpur, whether it occurred 5 months or even 
less than 5 months before IsTovember-December, 1908. This 
visit to Sarat’s, it has to be borne in mind, is not an irrelevant 
incident; it is an essential and integral part of the story of 
the initiation, and the discrepancy, to which I have drawn 
attention, throws serious discredit on the whole story of the 
journey to Sibpur, which is in itself improbable. In express- 
ing these definite and positive conclusions in regard to the 
Jat soldiers, it is right to state that, though they are the 
conclusions of the Court, they do not in all respects represent 
our unanimous opinion. Rut the divergence of view is not 
such as to qualify the unanimity of our opinion on the essen- 
tial question whether the accused, alleged to be involved in 
this incident, are or are not proved to be guilty of the offence 
of conspiracy with which they are charged. On that we are 
all agreed. 

Then it is claimed that the Chair a Bhandar affords strong 
evidence of the existence of the conspiracy, and is of value as 
incriminating several of the accused. It came into existence 
as far back as 1903 as a Students’ Co-operative Stores Asso- 
ciation, and it is conceded that, in its origin, it was a legiti- 
mate trading concern. In August, 1906, it was converted 
into a limited company, hut whether it was before or after 
this that it was put to unlawful ends 1ms not been formulated 
by the prosecution. The theory now advanced is, that the 
conspirators saw in its prosperity a useful instrument for for- 
warding their ends, and they accordingly captured the Asso- 
ciation. The uses to which, according to this theory, the 
Association was put were, first, to earn money for the con- 
spiracy, secondly, to afford a secure meeting place for the con- 
spirators, and thirdly, to be the Bankers of the cause. Rut 
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ingenious and attractive as this may be as a theory, it has 
no foundation in established fact; not one of these three sug- 
gestions is proved. But then it is said that a close connec- 
tion existed between the Chatra Bhandar and the Jvgantar, 
and that, from this the true character of the Chatm Bhandar, 
is to be learnt. For this, reliance is placed on the fact that 
the proof of the Chatm Bhandar $ blue prospectus was printed 
at the Surnati Printing Works. But it would seem that these 
printing works belonged to Nikhileshwar Roy Moulick, who 
was a Director of the Chatm Bhandar , so that the fact on 
which so much reliance is placed, is capable of an explanation 
which is not only innocent but probable. And, in this con- 
nection, it has to be borne in mind that Nikhileshwar has 
been conclusively acquitted of participation in the conspiracy 
set up by the prosecution. It is true that on the Chatra Bhan- 
dar prospectus the Jngantar was advertised, but of this an 
explanation has been suggested, and, in any case, it cannot 
be overlooked that the Chatra Bhandar had 10 Directors, and 
that, of these, two have been acquitted of being concerned in 
the conspiracy, while, of the remainder, it is only against 
Pabitro that any suggestion of complicity has been made. 
Moreover, at this time, it has to be remembered, the Jngantar 
had been in existence some considerable time, its popularity 
was great, and no objection had been taken to its tone and 
its teaching by the authorities. Precisely the same considera- 
tions apply to the alleged connection with the Mnlrfi Kan 
Bathe . Then again, so far as the printing of Chatra Bhandar 
documents is concerned, it was in no sense limited to the 
Radhana Press, but the accounts show that a large amount of 
printing work was done at other presses, even while the 
Sadhana Press was in existence. 

Then it is urged that the Chatra Bhandar is condemned 
by the books it sold. True, it is, that Mnhti Eon Bathe , Bar- 
fa-man Bana Niti\ and Jaatiya Samasya were sold there, but 
they were not proscribed books; they were sold elsewhere, 
and it is not suggested that they were only sold at establish- 
ments in league with the conspiracy. Nor were the Chatra 
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Bhandar* & sales of books restricted to these three publications : 
on the contrary, it is clearly shown that a large number of 
different publications was sold to which no exception could be 
taken. There has been some discussion before us as to whether 
the three offending publications, to which I have referred, be- 
longed to the Chatra Bhandar , or were merely sold by it in 
the ordinary course of business, and each side has referred 
us to the Association’s books of account. But such of them 
as have been produced throw no conclusive light on the 
point, and as possession of all was taken by the police, the 
defence cannot be treated as responsible for the non-production 
of the rest, so all that can be said is that the prosecution have 
not proved that these publications belonged to the Chatra 
Bhandar . I do not overlook the expressions and sentiments 
contained in the blue prospectus to which our attention has 
been drawn, but giving to them all the force adverse to the 
Association to which they are fairly entitled, I find it impos- 
sible to regard them as establishing the Chatra Bhandar 
connection with the conspiracy into which we are inquiring 
in this case. 

It is the case for the prosecution that the Jugantar was 
an integral part of the conspiracy. It was started in March, 
1906, and its origin and its purpose are matters of common 
knowledge. Its articles and its popularity have been brought 
to our notice, and the facts show that those who guided its 
policy managed to select writers posse.ssedjof a style so levelled 
to the popular taste that, even street traffic was impeded in 
the rush of would-be purchasers. Inspector Purno Chunder 
Laliiri has told us that people were amazed at the inaction of 
the Government, and the audacity of the paper, and this I 
can well understand, for notwithstanding its pernicious teach- 
ings no step was taken to check it until July, 1907. All this 
may be conceded and regretted, but our concern is to see how 
far the connection of the Jugantar with the conspiracy we 
are investigating, and the accused we are trying, has been 
made good. Taranath’s connection with the Jugantar is estab- 
lished, but lie holds an isolated position among these ao- 
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cased, as does Kart ic, who, alone of the rest, Is said to have 
had relations with that paper. Apart from this the accused 
are not shown to have been connected with the J lujantar in 
any sense that would justify us in holding’ that it was a limb 
of the conspiracy under trial. The mere discovery of copies 
of the paper at searches proves nothing’, for admittedly, it had 
ail unusually wide circulation. True it is that the Jui/antar 
was a limb of the Muraripukur Garden conspiracy, but as I 
will show, that was distinct from the one which we are en- 
quiring. And this brings me to the prosecution's suggestion 
that the conspiracy with which we are concerned in this case 
is a part or branch of that which had its head-quarters at 
Muraripukur Garden. This was not the case for the prosecu- 
tion as formulated in the complaint of the 4th of March, .1910, 
on which these present proceedings were initiated: there is 
no mention there of that conspiracy, and not even a reference 
to any of the overt acts which were a part of that conspiracy. 
And yet this can hardly have been due to oversight, for that 
conspiracy and the outrages that belonged to it were n matter 
of public notoriety. 

It was not until the 25th of May, 1910, that a reference 
was made to the Muraripukur conspiracy, or to the accused 
Taranath and Ivartic, who are said to have been intimately 
connected with it. Now it is well known that the Mimmpii- 
kur conspiracy was the subject of long and careful police in- 
vestigation, an ^ of subsequent judicial inquiry and trial, in 
the course of which a very large number of witnesses and an 
immense volume of documentary evidence was used. No pains 
were spared to secure an exhaustive inquiry, and yet it is not 
suggested before us., that anything came to light ihai would 
establish the connection now sought ; and it is remarkable that 
counsel for the prosecution has been unable to suggest that, 
in any of the mass of documents seized at the Muraripukur 
Garden, there is any trace of the connection now alleged. The 
suggestion made in ..counsel’s opening speech that this con- 
spiracy was linked with the Muraripukur Garden conspiracy, 
through an alleged connection between Karlin Butt and Hem 
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Das, lias absolutely not a tittle of evidence in its support. And 
the proposal to connect this conspiracy with the Murariputur 
through Sirish Sarkar and Satis Sarkar, and the expedition 
from Patna to Nepal, is far too fanciful and remote for serious 
acceptance. 

Much evidence has been adduced to show association in 
music, gymnastic exercises and lathi play, and it is on this 
lathi play that the prosecution have principally relied. But 
when counsel was asked to formulate the part played by these 
lathi exercises in the scheme of the conspiracy, he was unable 
to advance any suggestion from which much assistance could 
be derived. It may be that these exercises would conduce to 
the acquisition of strength, agility, hardihood and discipline, 
all no doubt qualities useful in war, but it was not and could 
not be reasonably argued that the contemplated war was to 
be waged with lathis , or that these exercises standing alone 
could he treated as evidence of a conspiracy to wage war. To 
attach sinister significance to the mere association in play or 
pastimes of those who live in the same village or attend the 
same school, would, I think, he dangerous at any rate on the 
evidence that has been adduced before us. Evidently it did 
not occur to those who joined in these exercises that they were 
doing that which would bring them into their present predi- 
cament, for there was a complete absence of secrecy, and 
rather a courting of publicity in the performance of these 
exercises. The defence are not without a theory as to the 
significance of this lathi play, but in the view I take, it is 
unnecessary to discuss it. 

There is hut one further point to which I would desire to 
allude before I proceed to deal with the individual cases. It 
is the charge of conspiracy that has been argued before us, 
and no other, and that charge is single and complete. At the 
same time there are many accused before us and they are 
drawn from different parts of the country. These accused 
have been described by the prosecution, and conveniently 
described, as falling into groups. But it is not open to us to 
find more conspiracies than one, for there is the highest autho- 
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rily that it is a legal impossibility when several persons are 
Emi-khihi charged with 1 lie .same conspiracy that some should he found 
LaV.it guilty of one conspiracy and some of another. This proposi- 
CiircKFR- tioIJ was acce P tetl by counsel for the prosecution as one by 
nr tty which the Court must he governed. It is thus only open to 
On (Kits, us to find one conspiracy, and for the prosecution to succeed 
Jenkins t, 6 ai * ,,st an y one of the accused, they must establish by proper 
A' -l. and sufficient proof that he is a member of that conspiracy. 

Any accused not shown to he a member of that conspiracy 
is entitled to demand an acquittal at our hands, however bad 
his record may be and however much he may be suspected of 
this or that offence. Any other view would be intolerable. 

L His Lordship then dealt with the individual case of each 
of the accused, and proceeded as follows: — ] 

This then ends the case against all the accused, and the 
result is we all hold the charge under section 121A - , of the 
Penal Code, established against Soilen Das, Sushil Biswas, 
Atnl Mukherjee, Gonesh Das, Soilendra Nath Chatter, fee and 
TTpendra Eh is to Deb. 

The rest of the accused must, in our opinion, be acquitted 
of tbe charges against them, and, with the exception of those 
at present serving sentences that have been inflicted on them, 
they must he set at liberty as the law directs. 

It only remains to consider what sentences should he 
passed on those whom the Court holds guilty of the offence 
with which they stand charged. The sentence that they have 
merited is in our opinion eight years* transportation from this 
date, and that is the sentence we would have passed, hut for 
the fact that they are already undergoing sentences as the 
result of their conviction in the Haludbari case; we must have 
regard to these sentences and to the somewhat inconvenient 
provisions of sections 397 and 398 of the Criminal Procedure 
Code, and this accounts for the form in which our sentence is 
framed. 

The Court sentences Soilen Das and Sushil Biswas to two 
years’ rigorous imprisonment, and directs that the sentence on 
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each shall commence at the expiration of the imprisonment 
to which he has been previously sentenced in the Haludbari Emperor 
case, and the Court sentences Atul Mukerji, Gonesh. Das, Soil- 
endra Nath Chatter jee and Upendra Eristo Deb to one year’s 
rigorous imprisonment, and directs that the sentence on each 
shall commence at the expiration of the imprisonment to which 
he has been previously sentenced in the Haludbari case. 

I would only add my appreciation of the admirable temper 
with which this long and anxious case has been conducted on 
both sides, and my acknowledgment of the assistance we have 
received. 

Brett and Chatter jee JJ. concurred, 
c. E. B. 


PRIVY COUNCIL. 


PURNA SHASHI BIT ATTACH AR JI 
- v. , 

KALIDHAN RAI CHOWDHTTRI. 

[On appeal from the High Court at Fort William in Bengal.] 

Hindu Law— Inheritance— -Document attempting to alter the mode of Succession — 
Scheme of Devolution contrary to Hindu Law— Instrument laying down rides 
to secure succession in direct male line fen an indefinite period , and without gift 
to any person— Succession on failure of direct male issue— Exclusion of female 
heirs— Dayabhaga Law. 

Two brothers K and N, subject to the Dayabhaga School of Hindu 
Law, executed, on 28th March, 1866, a document whereby after reciting 
that 4 ‘whereas body is mortal it is impossible to say what may befall 
at what time, and as ruin may ensue from disputes relating to the 
shares arising in future among son, daughter, daughter’s son and 
childless widow unless some rules are regularly framed, and it has 
accordingly become necessary to prescribe a set of rules in that behalf, 
and hence the rules mentioned below are laid down : these shall become 
operative and come into force on our death,” they purported to pro- 
vide for the permanent devolution of their respective properties in the 

* Present : Lord Magna ghten, Lord Robson, Sir Arthur Wilson 
and Mr, Ameer Alt. 
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direct- male line, including adopted sons, with Urn condition that in 
case of failure of lineal male heirs in one branch the properties be-' 
longing to that branch should go to the other, subject to the same 
rule, and only in the absence of male descendants in the direct line 
in either branch were the properties to go to female hears and their 
descendants. K died in 1868 leaving a son A, a daughter J), his 
brother N and their mother C, A died in 1872 without any issue, and 
G in March 1901. The plaintiffs (appellants), who were the sons of I), 
instituted this suit on 29th July, 1901, against IV, claiming, as next 
reversioners to A their maternal uncle, the properties which originally 
belonged to K and which had since come into the possession of X the 
defendant. X ..'died... shortly- after the suit was brought, his sous (the 
respondents) being substituted for him on the record, 'their conten- 
tion was that under the instrument of 1866 the properties in dispute 
passed cm the death of i to N and on his death to them. The High 
Court (reversing the decision of the Subordinate Judge) was of opinion 
that in the circumstances that had actually happened, .1 under the 
document of 1866 had, in the properties in suit, an absolute estate 
defeasible in case of death without male issue, and as he died without 
male issue the heirs of K (the respondents) would succeed. 

Meld (reversing that decision), that the clear intention of the 
instrument of 1866 was to vary the rules of Hindu Law and to control 
the devolution of the properties until the indefinite failure at some 
remote period of the male line of K and N ; and that such an attempt 
to alter the mode of succession was, on the principles laid down in the 
case- of Jafindra Mohan Tagore v. Ganendra Mohan Tagore (1), ;' il- 
legal and void. Throughout the instrument there was no indication 
of an intention to make a gift to any person : and there was no warrant 
for the contention that there was a devise in favour of A with a gift 
oven* to 'N his uncle. The- question was not whether the gift over was 
.good in the event which happened, hut whether it was good in its 
creation, 

A pupal from u judgment and decree ( !.4th March, 1996), 
of the High Court at Calcutta, which reversed a judgment, and 
decree (16th April, 1903}, of the Court of the Subordinate 
Judge of Tipperah . 

The plaintiffs were the appellants to His Mu jo-1 y in 
Council. 

The suit was brought on 29th July. 1901, for a declara- 
tion that the plaintiffs were entitled by right of inheritance to 
a half share of certain properties moveable and immoveable 
specified in the plaint, for possession, for an account and 
other relief. 

(1) (-1872) 9 B. L. n. 877; L. IT L A, Sup Vnb 17, 
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Tlie relationship of the parties concerned in the 
explained by the following pedigree : — 


suit 


is 


Pran Krishna Chowdhuri married 
Bhagirathi according to Defence. 

Krishna Mohan Chowdhuri, married 
three wives, of whom one was JRat- 
mamala according to both parties 
(the other two wives were, according 
to the Plaintiffs, Bhagirathi and 
Bhawani). 
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* According to Plaintiffs these 
two were sons of Krishna 
Mohan by Bhagirathi and 
according to Defence they 
were sons bom of the womb 
of Ratnamala. 


* Kashi Chandra .Chow- 
dhuri =5 Kalitara Debi 
(died in Chaifc 1307, 
March 1901). 


Krishna Kishore Chowdhuri Naba Kishore Shiva Sundari 


(died in Jaitli 1275, May 
1868, married two 
wives), 
i 

■ 1 


Chowdhuri, 
original De- 
fendant. 
No. 1. 


(alive) Defend- 
ant’s w. 2 
on commission. 


1. Mara Sundari who 
predeceased her 
husband leaving 
one son and one 
daughter. 


Shyama Sun- 
dari, Plaint- 
iff’s witness 
examined on 
commission. 


* Ishwar Chandra 
Chowdhuri = Tri- 
pura Sundari, D2 
(alive). 

N.B.— By Ekrarnama 
of 7tli Assin 1269, 
(22nd September 
1862) she conveyed 
away her interest 
in the properties 
of her deceased 
husband to Kashi 
Chandra’s sons, 
Krishna Kishore 
and Naba Kishore. 

Manmohini married in 
Assin 1259 (Sept- 
ember 1852) to 
Gour Kishore Ma- 
halanavis Plaint- 
iff’s w. 1, examin- 
ed, on commission, 
died in Assar 1268 
(June 1861). 


Ananda Kishore 
Chowdhuri born 
In 1269 (1862) 

and died id 1279 
Chaika (March 
1873). 


1. Puma Shashi 
Bhattachar-. 
ji, Plaintiff 
No. 1, bom 
in- Kartick 
1281 (Octo- 
ber 1874). 


Durga Sundari (alive) j 

married in 1277 (1870) Kalidhan Rai Chowdhuri 
to Prasanna Kumar bom in 1277 (1870) . 
Bhattachar ji (now j 

dead). >■ y— 

j 

j ■ 

. Surend r a 
K u m a r 
Bhatfcacharji, 

Plaintiff 
No. 2, born 
in Assin 1286 
(September 
1879), 


Kali Prasanna Rai 
Chowdhuri. 


, K a m ak h y n 
Kumar Bha- 
t tac h ar ji, 
Plaintiff No. 
3, born in 
Sraban 1296 
(July 1889), 


Original heirs of defend - 
anfcNo. 1 substituted 
in his place. 


The pedigree showed that the plaintiffs were the sons of 
Durga Sundari, the sister of Ananda Kishore Chowdhuri, the 
son of Krishna Kishore Chowdhuri, and that the original de- 
fendants were Naba Kishore Chowdhuri, and Tripura Sundari 
the widow of Ishwar Chandra Chowdhuri, who was the bro- 
ther of Kashi Chandra Chowdhuri, the father of Krishna 
Kishore Chowdhuri and Naba Krishna CTiowdliuri. In favour 
of tlie two last mentioned members of the family Tripura 
Sundari, on 22nd September, 1862, executed an ekrarnama, 
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bdl by which for the considerations mentioned therein, .she made 
V\ i\s\ over to them a hail share of the joint estate held hy her as the 
Bn ATTA-* heir of her husband, On the 28th March, 18<j<5, Krishna 
niAiwi Kisliore Chowdhuri and Xaba Kisliore Chowdhuri executed a, 

IV 

l \ am an an document described as a will in which they laid down certain 
Chaw imuu. rules in regard to the devolution of their joint estate, and it 
was the const ruet ion of this document which formed the main 
question for determination in the present appeal. Krishna 
Kisliore Chowdhuri died in 1 808 leaving an only son, the said 
Ananda Ki shore Chowdhuri as his heir, a daughter, the said 
Ihirga, Simdari by a wife who had predeceased him, his mother 
Kalita ra Dehya, and a widow named Shyarna Simdari. On 
his death a half share of the joint estate devolved upon his 
son Ananda "Kisliore Chowdhuri, who, however, died without 
leaving male issue, in 1872, and his share of the estate de- 
volved upon his grandmother the said Kalitara Dehya. She 
died in March, 1901, and the plaintiffs claiming as rever- 
sionary heirs of Ananda Kisliore, their mother’s brother, 
thereupon instituted the suit out of which the present appeal 
arose. The claim included not only a moiety of the proper- 
ties which were held jointly by Krishna Kisliore Chowdhiiri 
and Xabu Kisliore Chowdhuri, but also a moiety of the pro- 
perties acquired since the death of Krishna Kisliore Chow- 
dhuri, as also a moiety of those acquired since the death of 
Ananda Kisliore Chowdhuri. 

A a bn Kisliore Chowdhuri died >oon after the institution 
of the suit, and his sons Kalidhun Dai Chowdhuri and Kali 
Prasanna Eai Chowdhuri as his heirs were substituted as de- 
fendants on the record. 

The defence mainly related to the title claimed by the 
plaintiffs. It was pleaded (inter alia ) that Ananda Kisliore 
Chowdhuri having died without leaving any male issue, the 
share of the estate which belonged to Krishna Kisliore Chow- 
dhuri and which devolved upon Ananda Kisliore Chowdhuri, 
came, under the terms of the will dated 28th March. 1800, into 
the possession of Naha Kisliore Chowdhuri, ami the plaintiffs 
could not claim it as sons of Ananda Kisliore Chowdhuri^ 
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sister ; and that under the will there was a gift over in favour 1911 
of STaba Ehshore Chowdhuri and his male descendants. Pttrna 

In the first Court it was admitted that if, the document BhatS- 
of 28th March, 1866, was no bar to them claim, the plaintiffs charji 
were entitled to the shares of the ancestral and joint family Kalidhan 
properties claimed in the plaint. It was on the construction Chowdhuri. 
of that document, therefore, that the plaintiffs' title depended, 
and that was the main question for decision in the suit. 

The terms of the will so far as they are material for this 
report, are sufficiently set out in the judgment of the High 
Court, and in the judgment of their Lordships of the Judicial , 
Committee. 

On the construction of the document the Subordinate 
Judge was of opinion “that the will set up by the defendants 
is genuine, but it has no legal effect as far as the bequest in 
favour of the deceased defendant, Naba Kishore Chowdhuri, 
or his son or grandson, etc., is concerned, and it is no bar to 
the plaintiffs’ claim as heirs according to the Hindu law of 

inheritance It is also held that the testator 

by his will meant to make a bequest in favour of his brother 
or any male descendant in the male line of his brother, how- 
ever remote, upon the extinction of his own male line at any 
time and after any number of generations. The question is 
not whether the gift over was good in the event which hap- 
pened afterwards, but whether it was good in its creation. 

A gift over on an indefinite failure of male issue is illegal.” 

The Subordinate Judge made a decree in favour of the 
plaintiffs. 

An appeal by the defendants to the High Court was heard 
by C HUNDEit Madhub Ghgse and Paegiteb JJ., who reversed 
the decree of the Subordinate Judge and dismissed the suit. 

The material portion of their judgment was as follows 

“The main question, however, upon which the parties were really 
in contest was as regards the construction of the w r ill executed by 
Krishna Kishore and Naba Kishore, namely, whether under the terms 
of that document the plaintiffs could succeed. There was another 
question raised between the parties as to the validity and effect of the 
ekrarnama executed by Tripura Sundari, and as to who should in the 
event of the death of that lady succeed to the moiety share of the 
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estate, which was assigned over to Krishna. Kishore and Naba Kishore 
under the ekramama in question. As regards this last mentioned 
matter there can be no question that as a matter of fact under that 
document a moiety of the estate was assigned over to Krishna Kishore 
and Naba Kishore, and the Subordinate Judge was of opinion that the 
document was so far valid, and that Tripura Sundari being alive, and 
she being entitled to a life-estate, the plaintiffs were entitled to a 
moiety share of that estate, and that the question of who would, in 
the event of her death, succeed to her share of the estate did not arise. 
But notwithstanding this he expressed the opinion that the rever- 
sionary heirs of Ishwar Chandra would, upon that event happening, be 
entitled to come in notwithstanding the said ekrarnama. Tripura 
Sundari, we might here mention, has, since the appeal was preferred 
to this Court, died, but it seems to us that the rights of the parties 
must be regulated by the facts as they stood upon the date of the decree 
of the Court below' and we need not discuss in this appeal the question 
on whom the property has now' lawfully devolved. 

“As already mentioned the principal matter upon which the parties 
were in contest in the Court below' w T as as to the construction to be 
put upon the will executed by Krishna Kishore and Naba Kishore. 
The Court below' has held that under the law there could be no valid 
gift over because of the uncertainty and remoteness of the time when 
such gift over was to take effect and further that the gift over was 
otherwise invalid in law' and that the heirs-at-law could not be ex- 
cluded from their legal rights of inheritance without a valid devise to 
some other person. This view' has been hotly contested before us in 
this appeal on behalf of the defendants appellants, and w T e proceed to 
discuss the matter. 

“The will begins by saying that as it is impossible to say what 
may befall at what time and as ruin may ensue from disputes relating 
to the shares arising in future amongst son, daughter, daughter’s son 
and childless widow, unless a set of rules is laid down, it is necessary 
to prescribe such rules. 

“In the first paragraph it declares that all the moveable and im- 
moveable properties, ancestral and self-acquired, of the testators shall 
belong to them, their sons, grandsons and other heirs in equal shares 
and that they shall get the same in the manner stated hereafter. 

“In paragraph (2) it says ‘Of either of us two if one or his son 
being alive, the second one himself or (his) son be non-existent, the 
said surviving person or his son shall get all the moveable and immove- 
able properties left by the deceased with rights of ownership. A son- 
less widow' or daughter or daughter’s son shall have no sort of adhikar 
(possession) or title in any the least manner to that property, but 
shall only get during their lifetime food and clothing, etca, as is pro- 
vided in the 5th paragraph . 9 

“In the next paragraph (3) it says, that their sons and grandsons 
shall be able to deal with the properties left by them in any way they 
wished in their rights as full owners. 
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“In paragraph (4) it says ‘If there be no progeny, that is, a son 
and grandson, etc., in existence of either of us two, which may God 
forbid, then the widows or daughters or sons born of their (daughters’) 
womb and in their default, father’s daughter’s son, etc., of us both 
shall get only such of their own respective shares as they may get 
according to the Shastras, no claim on the part of any shall prevail on 
the ground of some one having had become the owner of the property 
of another under the provisions of this will. The widows and daughters 
and sons born of the womb of daughters, etc., of us both whoever may 
be alive shall he owners (adhikari) according to the Shastras.’ 

“Then in the 5th paragraph it is stated ‘On the death of one of 
us during the lifetime of the other one or of his male issue, his son- 
less widow, as long as she lives, shall, by residing in the same mess 
with the said surviving person, get food and raiments and the ex- 
penses of sradhs and pilgrimages, etc.’ And later on in the same 
paragraph, ‘And if the said deceased should have no son, but have 
daughters, then the said surviving person and his sons at their own 
expense shall give the said daughter or daughters in marriage, etc.’ 

“Then in the 6th paragraph the will says ‘if on the death of 
one of us the other be alive and the son of the said deceased be a 
minor then, until he comes of age the said minor son and his move- 
able and immoveable properties shall remain under the guardianship 
and management as karta of the said surviving person and the pro- 
perties shall not go under the care as asi, and management as karta 
of anybody else, etc.’ 

“In the 7th paragraph provision is made for the widow of either 
of them in the event of her having no son born of her womb, and it 
concludes as follows : — ‘Under the terms of this writing the wives of 
our sons, grandsons, etc., will not be entitled to make any claim. If 
they do, it shall be rejected. Nobody shall be competent to make any 
deviation from this.’ 

“In the 8th paragraph the following words occur: — ‘The word 
putra (son) shall mean son, son’s son, son’s son’s son, and adopted 
son and his son, etc., being male issues, and the words written in this 
will are to be taken in their plain sense and not in any distorted (far- 
fetched) sense.’ 

“Then in the 9th or the concluding paragraph it is stated: — ‘The 
rule that we two uterine brothers prescribe by this will as between 
ourselves shall continue to prevail and be operative from generation 
to generation (literally, down to our sons, grandsons, etc., successively). 
If any one having the power under this will should make correction or 
alteration in a proper and just manner by a special document in writ- 
ing, then with the exception of paragraph (4) the other paragraphs 
may be corrected or altered, etc.’ 

“We have now sketched out- the principal provisions of the will. 
The argument that has been advanced before us has been directed 
principally to paragraphs (2), (3), (4) and (5) and the last portion of 
paragraph (7) ; the contention of the defendants being that upon the 
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event of either of the two persons or any of their male descendants 
leaving no son, grandson, and great grandson, his share of th© estate 
is to go over to the surviving person or his son, grandson, etc., as the 
case may he as owner; that a sonless widow or daughter or daughter’s 
son shall not succeed except only in the event mentioned in para- 
graph (4) ; that though under paragraph (3) Ananda Kishore obtained 
an absolute estate of inheritance, yet it was defeasible on the failure 
of male issue; that he having died without any male issue the estate 
would revert to the legal heirs of Krishna Kishore, that is to say, 
to Shyama Sundari the widow of that individual even if the gift over 
was bad, and that the plaintiffs in these events are not entitled to 
succeed. The contention on the other side, shortly stated, is that 
there was no valid gift over, that the estate having devolved upon 
Ananda Kishore as full owner under paragraph (3) nothing in the 
other parts of the will could nullify or qualify such full ownership 
and that upon the death of Ananda Kishore his estate would go to 
his heirs according to the ordinary Hindu Law of inheritance. 

“We should here mention that at the date of the will in question 
Ananda Kishore, the son of Krishna Kishore, had been born while 
Naba Kishore had no son then born to him. 

“Applying ourselves in the first place to what the true intention 
of the testators was, it seems to us that tlieir intention was to ex- 
clude female heirs and heirs claiming through females and to keep 
the succession to male heirs only. Following this intention and with 
a view to carry it out, it is provided in paragraph (4) of the will, 
that it is only in the event of neither of the two testators leaving 
male issue, the widows or daughters or daughters’ sons would succeed. 
It is, however, extremely doubtful whether in the event of any of the 
male descendants of the testator dying without male issue, there was 
a valid gift over to Naba Kishore or any of his male descendants, by 
reason of uncertainty and remoteness of time when such gift over 
was to operate, though no doubt it may be said that Ananda Kishore 
being then in existence the gift over might take effect immediately 
at the close of liis life and in favour of Naba Kishore. It is, how- 
ever, not necessary to express any decisive opinion upon this matter 
in view of the opinion that we have formed upon the question of the 
true character of the estate which Ananda Kishore took under the will 
and which we shall presently express. 

“Turning then to the questions what might be the exact estate 
which Ananda Kishore obtained upon the death of Krishna Kishore, 
and to whom the estate devolving upon him would go upon his death 
without any male issue, it seems to us that if we could confine our 
attention simply to paragraphs (1) and (3) of the will we should have 
to hold that Ananda Kishore obtained an absolute estate of inheritance 
and that even if he died without male issue, as he did in this case, his 
legal heirs, whether male or female, would succeed. But reading those 
paragraphs with paragraphs (2), (4) and (8), as they must be so read 
in order to ascertain what the true intention of the testators was, we 
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think that though he obtained an absolute estate, yet such estate was 
defeasible in case of his death without male issue, with a provision in 
that event for his widow and daughter. No doubt under paragraph (7) 
of the document, the wives are only excluded but that is not the only 
paragraph which we have to deal with. It is indeed true that para- 
graphs 2 and 4 refer in terms to widows, daughters, sons of daughters, 
father’s daughter’s sons, etc., and may not, strictly speaking, be appli- 
cable to sisters’ sons and so forth; hut still taking the whole scope Chowdhuri. 
of the will, it is quite clear that the intention was to exclude female 
heirs and persons claiming through such heirs and it will be observed 
that the plaintiffs in this case are the daughter’s sons of Krishna 
Kishore as indicated in paragraph (2). It has, however, been con- 
tended that such portions of the will which exclude female heirs and 
persons claiming through such heirs, should be held to be inoperative 
as being repugnant to paragraphs (1) and (3) which purport to give 
to the sons and grandsons of each of the two testators an absolute 
estate. But if we were to do so, it would be, as was held by the Privy 
Council in the case of Tarokessur Boy v. Soshi Shikhuressur Boy (1), 
altering the words prescribing the course of succession so as to admit 
females, and would be in effect making a new will for the testators, and 
one which so far from carrying their intention into effect would be 
in direct opposition to their intention as expressed in other parts of 
the will, namely, to exclude females and heirs claiming through 
females. 

“ It has, however, been contended that Ananda Kishore having, 
during his lifetime, an absolute estate, if he had disposed of the whole 
or any portion of it such disposition could not be defeated if he died 
without any male issue. The answer to this argument is that, as a 
matter of fact, he did not make such disposition and the estate remained 
with him up to the time of his death. And the question is, what v T as 
the character of the estate, or the interest therein, that lie had ac- 
quired or left behind him ? We desire here to refer to the case of 
Bhodbun Moh ini Debia v. Hurrish Chuncler Chowdhury (2), decided by 
the Judicial Committee, and to the remarks of that Committee in 
the case of Lalit Mohun Singh Boy v. Chukkun Lai Boy (3), as also to 
the observations of Sir Barnes Peacock in the case of Bissonauth Chun - 
der v. Barna Soondery Bossee (4), observations which were not dissented 
from by the Privy Council ; as well as to the case of Baikishari Dasi v. 
Bebendranath Sircar (5). And, following the principle underlying these 
cases, we are of opinion, as already indicated, that the absolute estate 
which Ananda Kishore obtained was defeasible in the event of his 
death without male issue. It may, no doubt, be said that there was 
no gift in this case by Krishna Kishore and Naha Kishore in favour of 
any of their descendants, and that, the document merely declares their 

(1) (1883) I. L. R. 9 Calc. 952; (3) (1897) I. L. R. 24 Calc. 834, 

L. R. 10 I. A. 51. 850, 851; L.R, 24 I.A. 76, 90. 

(2) (1878) I. L. R. 4 Calc. 23 ; (4) (1867) 12 Moo. I. A. 41, 48. 

L. R. 5 I. A. 138. (5) (1887) I. L. R. 15 Calc. 409; 

L. R, 15 I. A. 37. 
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rights in future, and that such rights must therefore he regulated by 
the ordinary Hindu law. But it will be observed that so far as Krishna 
Kishore was concerned, his son Ananda Kishore was then born and it 
may well be taken that he had before his mind that individual at least ; 
and hence the bequest should be taken to be in favour of Ananda 
Kishore and such other sons as might be born to him thereafter and 
their male descendants. We are concerned in this case with Ananda 
Kishore alone and the estate left by him; and so far as he was con- 
cerned, as already indicated, it may be taken that there was a valid 
gift in his favour subject to the limitations prescribed. 

‘ It lias, however, been contended before us that the document was 
no will at all but merely a declaration of the respective rights of the 
two parties and their future descendants. This is, no doubt, a view 
which may well be put, but after the best consideration we have been 
able to give to it, we have come to the conclusion that it was to all 
intents and purposes a will. It may at any rate be taken to be a family 
arrangement; and if so, the rights of the parties and their descendants 
have to be regulated by the provisions made therein, supposing such 
provisions do not infringe any rule of law. 

‘Tf then Ananda Kishore took an estate of the character we have 
described, it follows that in the event which happened on the death of 
that individual, the estate reverts to the heirs of the testator Krishna 
Kishore and in this view we are supported by the decision of the Madras 
High Court in the case of Manjama v. Padmana b ha yya (11. 

It has however been contended that if the gift over fails, the 
estate must descend to the legal heirs of Ananda Kishore; but it will 
be observed that the provisions of the will as regards the exclusion 
of female heirs and persons claiming through sucli heirs and as to the 
tiue character of the estate which a son, grandson or great grand- 
son would receive, are separable and not inseparable from the pro- 
visions as regards the gift over contemplated therein in the event of 
any one of those heirs dying without male issue. If this is so, it 
follows that though the gift over may he held to be bad, the estate 
upon the death of Ananda Kishore would revert to the legal heirs of 
Krishna Kishore. 

“"We have already mentioned that Krishna Kishore left a widow 
Shy am a Sundari who is still alive and she would succeed in pre- 
ference to Krishna Ivi shore’s daughter’s sons, the present plaintiffs. 
Such being the case we are unable to hold that the plaintiffs are en- 
titled to succeed in this case. 

“ H has, however, been said that the question whether Ananda 
Kishore took an estate which was defeasible in the event of bis 
dying without male issue and that it would revert to the legal heirs 
of Krishna Kishore, was not raised in the Court below. It is, how- 
ever, difficult to say looking at the judgment of the Subordinate 
Judge that this precise point was not raised. But whether it was 
raised or not it is a question of law and it arises upon the construc- 
tion of the will itself and there is no dispute as to the facts. And 


(1) (1889) I. L. E. 12 Mad. 393 
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the true question that we have to determine is whether the plaintiffs -^11 

can claim this estate as heirs of Ananda Kishore. We are of opinion, Pxjrna 

for the reasons already given, that they cannot.” Shashi 


Bhatta- 

On this appeal, chabji 

DeGruyther, K.G . , and Ross, for the appellants, con- Kalidhan 
tended that a wrong construction had been put on the docu- Chowdhuri. 
ment of 28th March, 1866, which had been treated by the 
High Court as a legal and valid instrument. But the inten- 
tion in the execution of the so-called will was clearly to 
prevent female heirs, or males descended through female 
heirs from inheritance, and to vest the right of inheritance 
for ever in the direct male issue of the two executants. 

That intention was evident from the preamble of the docu- 
ment and from the written statement of the defendant Naha 
Kisliore Chowdhuri where he said that it was agreed between 
him and Krishna Kishore Chowdhuri “that some measures 
ought to be adopted in order that females and daughters* 
sons in our family may not, by becoming entitled to inheri- 
tance, put us to trouble**; and that it was therefore provided 
by the document they executed that, “if during the life- 
time of either of us or of his son, the other one and his son 
should die, then all the properties left by that other shall 
become vested in the said survivor or liis son; neither the 
widow nor the daughter nor the daughter’s son of the de- 
ceased shall by any means become entitled as owner to the 
properties left by him.** At that time Ananda Kishore was 
born, but no son had been born to the defendant Naha 
Kishore Chowdhuri. And the scheme was an alteration of 
the rules of the Hindu Law. A bequest on an indefinite 
failure of male issue was void under the well-known prin- 
ciples laid down in the case of Jatindra Mohan Tagore v. 

Ganendra Mohan Tagore (1). If, as there stated, a man 
* cannot carry out his intention in a way other than in accor- 
dance with the rules of Hindu law, it follows that, if he 
does so, his intention as expressed in a document ought 
not to be carried out; in other words the document would 
be invalid and void. Here the document was not intended 
(1) (1872) L. R. I. A. Sup. Vol. 47, 66, 76; 9 B. L. R. 377. 
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to be a will, or to make a gift to anyone, but merely to lay 
down rules, contrary to Hindu law, for tlie succession for 
an indefinite time of certain persons wlio might never come 
into existence. This being clearly void, there was nothing 
in the document of 28th March, 1866, to bar the appellants’ 
claim. Reference was made to Bhoobun Mohini Delia v. 
Hurrish Chunder Chowdhry (1). The High Court had erred 
in holding that the properties in dispute passed, on the death 
of Ananda Kishore Chowdhuri, not to his heirs, but to the 
heirs of Krishna Kishore Chowdhuri; and also in not hold- 
ing that Krishna Kishore Chowdhuri took an absolute estate 
under the ekrarnama of 1862 executed by Tripura Sundari. 

Buckmaster, K.C. , and J. M. P'arikh , for the respondents, 
contended that the document of 28th March, 1866, was, and 
was intended to be, a will, and was meant to come into 
operation on the death of Krishna Kishore Chowdhuri. The 
document did not contain mere rules to become operative in 
case of an intestacy. The motive for making it was imma- 
terial. The 1st paragraph of the document showed it to be 
a will : the 2nd and 3rd paragraphs were important, and did 
not seem to be intended to come into operation only at an 
indefinite time. The evidence as to the execution of the 
instrument also showed it to have been meant to be a will. 
Reference was made to Lalit Mohan Singh v. Chukhm Lai 
Roy (2). Under the will Ananda Kishore Chowdhuri took 
on the death of Krishna Kishore an absolute estate, defeasi- 
ble in the event of his (Ananda Ei. shore’s) death without 
leaving male issue; and in the event that happened, on the 
death of Ananda Kishore without male issue, the estate, it 
was submitted, went to Naha Kishore absolutely, or in the 
alternative to Shyama Sundari, the testator’s widow and heir 
who was still alive. Even if the will were inoperative, and 
the property, on the death of Ananda Kishore, passed to his 
heir, Naha Kishore was at that time the only person capable 
of inheriting it, .Ealitara having renounced the world be- 
fore Ananda Eishore’s death, and none of the .appellants 

(I) (1878) I. L. H. 4 Calc, 23; . 42) (1897) I. L. R. 24 Calc. 83I-; 

L. R, 5 I. A. 138. L. R. 24 1. A. 76. 
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being then in existence. The decision of the High Court 
should be upheld. The respondents were not liable to 
account. 

DeGruyther, K.C., in reply, referred to paragraph 8 of 
the document which put a meaning on the word ‘ c putra J 5 
which, he contended, might be construed as settling the suc- 
cession in fayour of the male issue of the executants for an 
absolutely indefinite time, in fact for ever. If not so con- 
strued it meant nothing. The appellants were entitled to an 
account. 

The judgment of their Lordships was delivered by 

Mr. Ameer Alx. This is an appeal from a judgment 
of the High Court of Bengal, dated the 14th of March, 1906, 
reversing a decision of the Subordinate Judge of Tipperah; 
and the only point for determination turns upon the con- 
struction of a document executed in 1866 by two brothers, 
Krishna Kishore Chowdhuri and Naha Kishore Chowdhuri, 
subject to the Dayabhaga School of the Hindu Law, by 
which they purported to provide for the permanent devolu- 
tion of their respective properties in the direct male line, 
including adopted sons, with the condition that in case of 
failure of lineal male heirs in one branch the properties be- 
longing to that branch should go to the other, subject to 
the same rule ; and only in the absence of male descendants 
in the direct line in either branch were the properties to go 
to female heirs or their descendants. 

Krishna Kishore died in June 1868, leaving him sur- 
viving, besides a son named Ananda Kishore and a daughter 
Durga Sundari, his brother Naba Kishore and their mother 
Kalitara. Ananda 4ied in 1872 without any issue and Kali- 
tara in March 1901. 

The plaintiffs, who are the sons of Durga Sundari, insti- 
tuted this suit on the 29th of July, 1901, against Naba Kishore, 
claiming as next reversioners to Ananda, their material 
uncle, the properties which originally belonged to Krishna 
Kishore and after him to Ananda, and which had since come 
into the possession of the defendant (Naba Kishore). 
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1911 Naba died shortly after the institution of the suit, and 

Purna his sons, the present respondents, were then brought on the 
Bhatta- record in his place as his legal heirs and representatives. 
chaeji rpkg plaintiffs’ case is that, notwithstanding the rules 

KawdhaK (aid down by the two brothers in the instrument of 1866, 
Chowdhtjri. which they contend to be invalid under the Hindu Law, on 
the death of Ananda Kishore the properties descended to his 
grandmother Kalitara, who held them as a life-tenant until 
her death, and that on her decease Ananda Kishore’ s estate 
devolved on them as his next reversioners. 

The defendants’ contention is that under the instrument 
of 1866, on the death of Ananda Kishore, the properties 
forming the subject-matter of the present litigation passed 
to Naba, and on his death to the respondents in this appeal. 

It appears that in 1862 one Tripura Sundari, the widow 
of Ishwar Chandra, paternal uncle of Krishna and Naba, 
conveyed to them jointly her interest in the properties be- 
longing* to her deceased husband; the plaintiffs claim to re- 
cover in this suit the share of Krishna in these properties 
also. Tripura, who was joined as defendant to the action, 
died after the trial in the First Court. 

With regard to the main issue in the case, viz., the con- 
struction of the instrument of 1866, the Subordinate Judge 
held in substance that the provisions therein contained re- 
gulating the perpetual descent of the properties of the two 
brothers in the lineal male line were in contravention of the 
rules of Hindu Law, and were, consequently, invalid ; and 
that the plaintiffs were entitled to recover the properties in 
suit, save certain items regarding which there is no question 
in this appeal. He accordingly made a decree in favour of 
the plaintiffs, but disallowed their claim for account against 
the respondents. 

The High Court on appeal came to a different conclusion. 
It considered that, under the circumstances that had actually 
happened, Ananda Kishore had obtained under the instru ■ 
ment in question an absolute estate defeasible in ease of 
death, without male issue. 
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The real gist of the judgment is contained in the follow- 
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mg passages; — 

“ Turning then to the questions what might be the exact estate 
which Ananda Kishore obtained upon the death of Krishna Kishore, 
and to whom the estate devolving upon him would go upon his death 
without any male issue, it seems to us that if we could confine our 
attention simply to paragraphs (1) and (3) of the will we should have Ohqwdkttri, 
to hold that Ananda Kishore obtained an absolute estate of inheri- 
tance, and that even if he died without male issue, as he did in this 
case, his legal heirs, whether male or female, would succeed. But 
reading those paragraphs with paragraphs (2), (4), and (8), as they 
must be so read in order to ascertain what the true intention of the 
testators was, we think that though he obtained an absolute estate, 
yet such estate was defeasible in case of his death without male issue, 
with a provision in that event for his widow and daughter.” 

And again : — 

> “ It may no doubt be said that there was no gift in this case by 
Krishna Kishore and Naba Kishore in favour of any of their descend- 
ants, and that the document merely declares their rights in future, 
and that such rights must therefore be regulated by the ordinary 
Hindu Law. But it will be observed that so far as Krishna Kishore 
was concerned, his son Ananda Kishore was then born and it may well 
be taken that lie had before bis mind that individual at least; and 
hence the bequest should be taken to be in favour of Ananda Kishore 
and such other sons as might be born to him thereafter and their 
male descendants. We are concerned in this case with Ananda 
Kishore alone and the estate left by him ; and so far as he was con- 
cerned, as already indicated, it may be taken that there was a valid 
gift in his favour subject to the limitations prescribed.” 

Their Lordships regret they cannot concur in the view 
expressed by the learned Judges of the High Court as to the 
meaning and intent of the parties executing the instrument. 

It is called a will, but the preamble states the object for 
which it is executed. 

Whereas , 99 it says, “ body is mortal, it is impossible 
to say what may befall at what time, and as ruin may ensue 
from disputes relating to the shares arising in future amongst 
son, daughter, daughter’s son, and childless widow, unless 
some rules are regularly framed, and it has accordingly be- 
come necessary to prescribe a set of rules in that behalf, and 
lienee the rules mentioned below are laid down; these shall 
become operative and come into force on our death.” 

This preamble may rightly be regarded as the key to the 
policy of the document, and so far as it goes there does not 

44 
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appear to be any intention on the part of the executants to 
make any gift. The whole purpose in view was to keep the 
property in the lineal male line, and with that object rules 
were framed to prevent its devolution to female heirs and 
male heirs connected through them. 

The first paragraph declares that the executants, their 
sons, grandsons, and “ other heirs 5 5 shall take the proper- 
ties “in the manner stated below/ 5 that is, subject to the 
restrictions imposed in the document, “in equal shares 55 and 
that none will have the power of making the shares unequal. 

Paragraph 2 is in these terms: — 

“ If one of us two, or his son be living and the other or his son 
be not living, then the said surviving person or his son shall get all 
the moveable and immoveable properties left by the deceased, with 
rights of ownership. A sonless widow or daughter or daughter’s son 
shall have no sort of right or title to and any concern vdiatever with 
that property, but shall only get, during their life time, food and 
clothing, &c., as is provided in the 5th paragraph.” 

Paragraph 3 declares that the sons and grandsons of the 
executants shall have full power to deal with the properties 
“left by them in any way they wish in their rights as full 
owners. 55 

Paragraph 4 provides that only on failure of male pro- 
geny in the direct male line of either of the executants, 
widows, or daughters, or daughters 5 sons are to get shares 
“according to the Shastras.” 

Paragraphs 5 and 7 make provisions for the maintenance 
of widows and daughters. 

Paragraph 6, which relates to the guardianship of any 
minor son left by either of the executants, is immaterial. 

Paragraph 8 defines the word puira , used in the docu- 
ment, that — 

“It shall mean son, son’s son, son’s son’s son, and adopted son 
and his son, &c., being male issues, and the words written in this 
will are to be taken in their plain sense, and not in any distorted far- 
fetched sense.” 

And they declare finally that — 

“The rules that w 7 e two uterine brothers prescribe by this will 
as between ourselves shall continue to prevail, and be operative down 
to our sons, grandsons, &c., successively.” 
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Throughout the instrument there is no indication of an 
intention to make a gift to any person; whilst paragraph 4 Purna 

clearly* shows that the 44 sons and grandsons 5 5 who took the Bhatta- 
properties left by the executants acquired them as 4 4 full CH ^ RJI 

owners. 5 5 There was no restriction on their powers to deal Ka^idhan 
with such properties 44 in any way they wished. 55 But, Chowdhuri. 
although they acquired the estate as absolute owners, it was 
not to descend in the legal channel according to the prescrip- 
tions of the Hindu Law, but in accordance with the rules 
framed by the executants with the avowed object stated in 
the preamble. It was only on the indefinite failure of male 
issue in both branches that the female heirs or their des- 
cendants w’ere to receive the shares prescribed for them in 
the Shasiras. 

This is the general policy of the instrument. It was 
clearly intended to vary the rule of Hindu law, and to con- 
trol the devolution of the properties until the indefinite fail- 
ure at some remote period of the male line of both brothers. 

That such an attempt to alter the mode of succession pres- 
cribed by law is illegal is enunciated in the clearest terms in 
the judgment of this Board in the Tagore Case (1). As their 
Lordships there observe : — ' 

“ Inheritance does not depend upon the will of the individual 
owner; transfer does. Inheritance is a rule laid down (or in the case 
of custom recognised) by the State, not merely for the benefit of in- 
dividuals, but for reasons of public policy. 

“ It follows directly from this that a private individual, who 
attempts by gift or will to make property inheritable otherwise than 
the law directs, is assuming to legislate, and that the gift must fail, 
and the inheritance take place as the law directs. This was well ex- 
pressed by Lord Justice Turner in Soorjeemoney Dossee v. Denobundoo 
Mullich (2), ‘A man cannot create a new form of estate or alter the 
line of succession allowed by law, for the purpose of carrying out 
his own wishes or views of policy 5 .” 

The learned Judges of the High Court had present in 
their minds the difficulty of reconciling the acquisition by 
each individual male descendant of full rights of ownership 
in the property that descended to him with the restraint im- 

(1) (1872) L. R. I. A. Sup. Vol. (2) (1857) 6 Moo. I. A. 526, 555. 

47, 64, 65 ; 9 B. L. R. 377. 
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posed on its devolution. And, therefore, to give effect so 
far as possible to the intention of the executants they consi- 
dered that the absolute estate Ananda acquired “was de- 
feasible in the event of his death without male issue/’ If 
the attempt to interfere with the course of descent accord- 
ing' to law is to be regarded as a condition of defeasance, it 
was applicable not merely to the case of Ananda, but to the 
case of every male descendent who happened to leave no 
male issne; and its application might have been postponed 
for an indefinite period. Their Lordships are not aware of 
any authority to warrant such a provision. Nor is there any 
for the contention that under the instrument in question 
there was a devise in favour of Ananda with a gift over to 
Naba Kishore, the uncle. As the vSubordinate Judge very 
properly observes in his judgment, “ the question is not 
whether the gift over was good in the event which happened 
afterwards hut whether it was good in its creation/’ 

It is clear from the document that if there was any idea 
at all in the mind of Krishna Kishore of a gift over in favour 
of Naba or his male descendants, it was dependent on the 
contingency of the indefinite failure of male issue in his own 
line. At the time the document was executed there is no 
reason to suppose that he contemplated that his son would 
die without issue, or that Naba would survive him. And 
therefore if it were assumed that a gift over was intended, 
it would be wholly invalid in view of the clear rule of law 
laid down in the Tagore Case (1). 

Their Lordships, however, have no doubt that the sole 
intention of the executants in this document, as they ex- 
pressly avowed in the preamble, was to alter the rule of 
succession in their family which they had no power to do. 

In their Lordship’s judgment the plain tiffs are entitled 
to a decree for the properties in respect of which their claim 
was allowed by the Kirst Court. The High Court disagreed 
with the Subordinate Judge on the question of the liability 
of the respondents to render accounts. It held that if the 
plaintiffs were entitled to a decree in the action they would 
(1) (1872) L. B. I. A. Sup. Vol. 47; 0 B. L. It. 877. 
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also be entitled to an account from tlie defendants as legal 
representatives of Naba Kishore, tlxeir father, for the rents 
and issues of Ananda Eishore’s estate whilst in his hands. 

There can be no question that this is the right, view. 

Their Lordships are of opinion that the judgment and Kaltohan 
decree of the High Court should be set aside, and that of the Chowdhuri. 
Eirst Court restored, with a modification declaring the lia- 
bility of the respondents as legal representatives of their 

father TsTaba Kishore to account for the period the estate left 

<* 

by Ananda Kishore was in Naba Kishore’s hands. There 
should also be a declaration that the rights of the parties 
which have come into existence since Tripura Sundari’s death, 
in respect of the properties conveyed by her to Krishna Ivishore 
and Xaba Kishore in 1862, shall not be affected by the result 
of this case. 

The respondents will pay the costs of this appeal and of 
the proceedings in the High Court. 

And their Lordships will humbly advise His Majesty 
accordingly. 

Appeal allowed. 

Solicitors for the appellants : T. L. Wilson § Co. 

Solicitor for the respondents: W. W. Box. 
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Before Sir Lawrence E. Jenkins, K.C.IJL, Chief Justice, 
and Mr. Justice Coxe. 

PARESH NATH MALLICK 
v. 

HARI CHARAN DET.* 

Execution of Decree— Sale— Application to set it aside— Fraud should be definitely 

established— Irregularity, hoio far it affects Auction-purchaser — Second 

application for setting aside sale , if it lies. 

The word “fraud 55 is very loosely used in the class of cases insti- 
tuted for setting aside sales, any irregularity being taken to be f raud , 
with all the consequences that such a finding involves. A finding of 
fraud, however, should be reserved for that which is dishonest and 
morally wrong; and it is not sufficient to come to a vague general 
finding of fraud ; actual fraud must be established. 

A Court should have much hesitation in visiting an innocent auc- 
tion-purchaser at one of its sales with the consequences of an irregularity 
or defect of procedure, which was not discovered by the Court or its 
officers, at the time of sale, and was not apparent on the face of the 
record. 

Where an application to have a sale set aside was dismissed for 
default and the application for restoration was rejected, it is doubtful 
whether the applicant can successfully prefer a second application for 
the same purpose. 

Lalla Bunseedhur v. Koonwur Bindescree Dutt Singh (1), and 
Malkarjun v. Narhari (2) referred to. 

Khiarajmal v. Daim (3) distinguished. 

Second Appeal by Pare.sk Nath Mallick. the auction- 
purchaser. 

This appeal arose out of an application for setting aside a 
sale held under the execution of an ex parte decree. The ex 
parte decree was dated 1903. The application for execution 

* Appeal from Order, No. 305 of 1910, against the order of W. N. 
Delevingne, District Judge of Hooghly, dated March 31, 1910, affirm- 
ing the order of Taraprasanna Chatterjee, Munsif of Serampur, dated 
Oct, 1, 1909. 

(1) (1866) 10 Moo. I. A. 454. 

(2) (1900) I. L. R. 25 Rom. 337 ; 

L. R. 27 I. A. 216. 


(3) (1904) I. L. R, 32 Calc. 296. 
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was made on the 19th July, 1905, and the sale sought to he "" 

set aside was held on the 12th February, 1906. The ex parte Paresh 

Nath 

decree was sought to be set aside by an application for re- Mallick 
hearing filed on the 17th May, 1906, and another application 
for setting aside of the sale was filed on the 21st May, 1906. 

This application for setting aside of the sale was dismissed 
for default on the 18th August, 1906. An application for re- 
hearing was filed on the same day. The application for set- 
ting aside the ex parte decree was granted and the suit re- 
stored on the 1st September, 1906. The application for re- 
hearing was rejected in March, 1907 ; the matter went up in 
appeal to the District Judge, and the appeal was dismissed on 
the 1st July, 1907. The suit, being restored, was tried afresh 
and a modified decree was passed, the jama being altered. 

Appeal was preferred, but the result was substantially main- 
tained. Then the application now in appeal was made on the 
5th February, 1909. 

The auction-purchaser, who was one of the defendants in 
the suit and is the appellant in the High Court, contended 
that the application was barred by section 11, read with sec- 
tion 141 of the Code of Civil Procedure, 1908, as also Art. 166 
of the First Schedule of the Limitation Act, 1908. In answer, 
it was contended on behalf of the applicant that section 47 of 
the Code should apply to the case. On behalf of the auction- 
purchaser, it was contended, in reply, that the decree could not 
be impeached in an application under s. 47. The Munsif up- 
held the contention of the applicant and was of opinion that 
though the istahav was served, it was served irregularly, and 
that there was substantial injury to the petitioner by the sale. 

The Munsif also overruled the contention of the auction-pur- 
chaser that the sale could not be set aside to his prejudice, he 
being a third party. The sale was accordingly set aside. 

On appeal, the District Judge confirmed the decision of 
the Munsif and held further that, having regard to the pro- 
visions of section 144 of the Code, a separate suit for setting 
aside the sale was not necessary when the decree was set 
aside. 
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The auction-purchaser, thereupon, appealed to the High 
Court. 


Balm Dwarkanath Mitr a, for the appellant. My client is 
an innocent auction-purchaser. Both Courts have negatived 
fraud on the part of the auction-purchaser. As such, the sale 
cannot be disturbed, even though the ex parte decree in 
execution of which the sale took place has been subsequently 
set aside and a modified decree passed. I rely on the deci- 
sion of the Judicial Committee in Zain-ul-abdin Khan v. 
Muhammad Asghar Ali Khan (1), and in Reiva Mahton v. 
Ram Kishen Singh (2). It is true those were not cases of 
ex parte decrees, but the principle is the same. An ex parte 
decree is not a decree made without jurisdiction. At the 
time the sale took place the decree was a subsisting and a 
good decree and a sale made thereunder is good. The Court 
was satisfied under the provisions of section 100 of the Code 
that there was proper service of summons. It might have 
been wrong in so holding. But the Court had jurisdiction 
to decide wrong as well as right. The purchaser need not 
look beyond that: Mnlkarjun v. Narhari (3). Khiarajmal v. 
T)aim (4) clearly does not apply, for there the parties affected 
were not represented at all in the proceedings. There are 
cases also where the question similar to this was raised: 
Ram Narain Tewavi v. Shew Bliunja.n Roy (5), Mukhoda 
Dassi v. Gopal Chunder Dutta (6), Sped Nathadu Sahib v. 
Nallu Mudaly (7), and Set Umedmal v. Srinath Ray (8). 
All the above were cases where sales took place in execution 
of ex parte decrees. 

[Jenkins C.J. See Chitambar Shrinivasbhat v. Krish- 
nappa (9).] 

The Code lays down certain procedure to set aside ex 
parte decrees. These provisions would have been wholly un~ 


(1) (1887) I. L. R. 10 All. 166. 

(2) (1886) L L. R. 14 Calc. 18. 

(3) (1900) I. L. R, 25 Rom. 337; 
L . R. 27 I. A. 216. 

(4) (1904) T. L. R. 32 Calc. 296. 


(5) (1899) I. L. R. 27 Calc. 197. 

(6) (1899) T. L. R. 26 Calc. 73 1. 

(7) (1903) I. L. R. 27 Mad. 98. 
(S) (1900) I. L. R. 27 Cal. 810. 
(9) (1902) I. L. R, 26 Rom. 543. 
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necessary if ex parte decrees were regarded as decrees made 
without jurisdiction. Xo proceedings would then "be required Pakksh 
to set aside these decrees. Mallick 

My last contention is that the previous application for jjari 
setting aside the sale having been dismissed for default, the 
present application is not maintainable. The respondent’s 
application for review of the order passed on default was also 
rejected. 

Baba Baidyanath Dutt, for the respondent. The ex 
parte decree was a decree made without jurisdiction. 

In Khiavajmal v. Daim (1), the Judicial Committee held 
that sale of property of persons not parties to the decree under 
which the sale was held is void and must be treated as a nul- 
lity. The Court by setting aside the ex parte decree held that 
there was no service of summons. That being so, the Court 
bad no jurisdiction to pass the decree. 

[Jenkins C.J. But the Court decided in the previous 
proceeding that there was proper service of summons. It had 
jurisdiction to decide that: Malharjun v. Narhari (2) applies 
to this case.] 

I sumbit, further, that the Munsif Las found that the sale 
was vitiated by fraud; and there are numerous eases in the 
reports which go to show that a sale must he set aside even 
though the auction-purchaser be not a party to the fraud. 

[Coxe J. But those -were all cases, I suppose, where 
application was made prior to the confirmation of sale.] 

In any event, the case should be sent back for determi- 
nation of the question of fraud by the Court of appeal. 

Jenkins C.J. This appeal arises out of an application 
to set aside a sale held in execution of a decree for money. This 
decree was passed ex parte in 1903 and on the 12th of Feb- 
ruary, 1906, there was a sale in execution of this decree at 
which the appellant before us became i he purchaser. It is 
this sale that is now impugned. On the 17th of May, 1906, 

(1) (1904) I. L. R, 32 Calc. 296. (2) (1900) I. L. R, 25 Bom. 337 ; 

L. R, 27 I. A. 216. 
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an application was made to have the decree set aside, and on 
the 21st of May an application was made to have the sale set 
aside. On the 19th of August this application to have the sale 
set aside was dismissed, and though an application was subse- 
quently made for its restoration that application was rejected - 
On the 1st of September, 1906, the decree was set aside, and 
the suit was restored, with the result that a modified decree 
was passed in the plaintiff’s favour. On the 5th of February, 
1909, the present application was made to have the sale set 
aside. 

I may deal with one point at once. It is the suggestion 
that there is fraud in this case. That suggestion is based 
upon a remark by the Munsif to this effect: “the auction- 
purchaser is in no way connected with the fraud proved in 
this ease.” Though the Munsif there implies that there was 
fraud, there is nothing in his judgment which justifies the 
conclusion of fraud. The view that there was fraud mani- 
festly did not find favour with the District Judge, because he 
makes no reference to it and there is nothing direct or indirect 
in his judgment that suggests that lie thought there was 
fraud. The fact is that the word fraud is very loosely used 
in this class of cases ; any irregularity is taken to be fraud with 
the consequence that such a finding involves. But a finding 
of fraud should he reserved for that which is dishonest and 
morally wrong: and it is not sufficient to come to a vogue 
general finding of fraud: actual fraud must he established. 
In this view of the case it is unnecessary for me to consider 
the question that has been argued before us, whether, if there 
he fraud, an auction-purchaser is affected by it, though he 
himself may he innocent of the fraud. It is said that there 
is authority to that effect. But should the case arise for con- 
sideration, I think it would he undesirable for any Court to 
come to a conclusion upon that point, without having regard 
to what was laid down by their Lordships of the Privy Council 
in Lalla Bunseedhur v. Koonwur Bin decree Duff ftingk (1). 
The ground on which the decree of 1903 was set aside was* 

(1) (1866) 10 Moo. I. A. 454, 473. 
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that it was e& parte and the summons had not been served. 
Therefore, those conditions were established which entitled 
the aggrieved defendant to have the decree set aside under 
section 108. But though the decree was thus set aside in 
September, 1906, the Court could not have passed its decree 
in 1903 without holding* that the summons had been duly 
served : that is the condition laid down by section 100 of the 
Civil Procedure Code of 1882. So we have this position, that 
the Court wrongly, as events have subsequently shown, found 
that though the defendant was not present the summons had 
been duly served. The purchaser was entitled to rely on that 
finding. He had not the opportunity or the means of ques- 
tioning the propriety of the decision at which the Court had 
arrived when it determined that the conditions were estab- 
lished entitling it to pass an e$ parte decree: and the Court 
should have much hesitation in visiting a purchaser at one of 
its sales with the consequences of an irregularity or defect of 
procedure which was not discovered by the Court, or its offi- 
cers, and was not apparent on the face of the record. The 
position then is that under a decree, to all appearances in 
order, the present appellant became a purchaser. Why is he 
to be deprived of the benefit of his purchase? I have already 
said there was no fraud to which he could have been a party. 
At the same time it is the policy of the Court and a very 
wise policy to protect its purchasers, for although in an 
individual case there may be some hardship, it would be far 
more prejudicial to the general body of judgment-debtors 
that any doubts should he thrown upon titles acquired by 
purchasers in execution under decrees which are to all ap- 
pearances in order and free from objection. The decree un- 
der which the appellant bought was not a nullity, it stood 
until it was set aside, and so the doctrine laid down in Klvia - 
rajmal v. Daim (1), lias no application. On the contrary what 
was said by the Privy Council in Malltarjun v. Narhari (2), 
is apposite. Lord Hobliouse there said, “It was contended 

(1) (1904) I. L. R. 32 Calc. 296. (2) (1900) I. L. R. 25 Bom. 337; 

L. R. 27 I. A. 216. 
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that the person served was not the right person, but the Court 
having received his protest decided that he was the right per- 
son, and so proceeded with the execution; and in so doing the 
Court was exercising its jurisdiction. It made a sad mistake, 
it is true; hut a Court has jurisdiction to decide wrong as well 
as right. If it decides wrong, the wronged party can only 
take the course prescribed by law for setting matters right, 
and if that course is not taken the decision, however wrong, 
cannot be disturbed/’ So here, as I have already indicated, 
the Court decided in 1903 that there was sufficient proof of 
the service of summons. It was entitled so to decide, and 
the purchaser was entitled to rely on that decision. 

In the circumstances it appears to me that there is no 
sufficient ground on which the purchase by the appellant, 
an innocent purchaser for value, should be disturbed, and I 
therefore hold the decree of the lower Appellate Court should 
be reversed and the application dismissed. 

The appellant is entitled to his costs in all the Courts. 

Coxe J. I agree. •/ 

Appeal allowed . 
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PRIVY COUNCIL. 


MAUNG PE 

v. 

- . MA LON MA GALE. 

[On appeal from the Chief Court of Lower Burma, at 

Ban goon.] 

Husband and. Wife — Suit by husband for divorce on the ground of 
wife’s f atilt— Allegation of her theft of jewellery belonging to 
husband — Wife’s abandonment of defence and submission to de- 
cree for divorce — Decree not by mutual consent — Subsequent suit 
for partition of property— Civil Procedure Code (Act XIV of 
1882), ss. 42, 4 3 — Objection taken for first time on appeal. 

For the purpose of dealing with and distributing, in accordance 
with the Burmese Buddhist law, property belonging to a husband and 
wife, who have been divorced, it was necessary, in a suit brought 
by the husband for partition, to determine whether the divorce was 
by mutual consent or was granted on the fault of the wife. It ap- 
peared from the husband’s claim to a divorce that he set forth the 
wife’s offence that she had by sundry fraudulent devices stolen cer- 
tain jewels which were his property, and he asked for a decree on 
that ground alone. The wife in her defence denied the allegations 
as to her misconduct, and asked for the dismissal of the suit with 
costs. Witnesses were summoned, but on the day fixed for hearing 
she abandoned her defence, and, although continuing to deny her guilt, 
consented to a divorce, and judgment was therefore given for a * ‘de- 
cree as prayed.” 

Held (upholding the decision of the District Judge), that the di- 
vorce was not made by mutual consent. The proceedings disclosed not 
an agreement between husband and wife, but a claim by the husband 
to which the wife submitted. 

It was objected for the first time on appeal to the Chief Court 
that the husband had no right to partition of the property unless he 
asked for it in the suit for divorce. The Chief Court held that the 
matter being one of procedure must be determined by sections 42 and 
43 of the Civil Procedure Code of 1882, and decided that having failed 
to include in his suit for divorce a claim for partition he must be taken 
to have relinquished it, and his subsequent suit for that relief was 
barred. 

* Present: Lord Atkinson, Lord Robson, Sir Arthur Wilson 
and Mr. Ameer Alt. ' 


P.C.* 

1911 

March 28; 
May 9 . 
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Held, that it was too late to raise the point for the first time 
in the Court of Appeal. 

Held , also, (reversing the decision of the Chief Court), that sections 
42 and 43 were not applicable to a case like the present. The 
cause of action for divorce was the misconduct of the wife, and the 
cause of action for the partition was the divorce of the wife founded 
on that misconduct. The evidence needed in each case was also differ- 
ent, and the ground of divorce must he first and separately proved 
as a distinct cause of action before any question of partition could 
properly arise. If the Court found that the plaintiff had unneces- 
sarily severed his claim for a partition from that for a divorce, it 
could punish him by the exercise of its discretion as to costs; but 
such a severance did not come within the mischief aimed at by sec- 
tions 42 and 43 of the Code so as to bar the claim to a partition 
which may be founded on the decree for divorce itself. 

Appeal from a judgment (July 5th, 1909) of the Chief 
Court of Lower Burma on its Appellate Side, which reversed 
a judgment (March 18th, 1908), of the District Court of Han- 
thawaddy. 

The plaintiff was the appellant to His Majesty in Council. 

The facts giving rise to this appeal were that prior to 
June 6th, 1907, the plaintiff and defendant, who were Burmese 
Buddhists, were husband and wife, and the plaintiff shortly 
before that date had filed a suit for dissolution of the 
marriage under Burmese Buddhist Law, the marital offence 
alleged as ground for the divorce being that the defendant had 
stolen or misappropriated certain jewels which were the plain- 
tiff’s property. 

The wife’s defence was a denial that she had committed 
the alleged offence, but she subsequently, on 6th June, 1907, 
submitted to a decree being passed against her with costs. 

On the 29th August, 1907, the plaintiff instituted the suit 
out of which the present appeal arose. It was brought to 
recover property which lie alleged was in possession of the 
defendant his divorced wife, to which he was entitled under 
Buddhist law on partition after divorce for her fault, of their 
joint property; and he claimed to recover the whole of the 
property brought in by him and the property and profits ac- 
quired during coverture. The property was fully specified in 
the plaint the total value being about Es, 1 8,000. 



VOL. XXXYIII] CALCUTTA SERIES: 

The defendant- in her written statement alleged that as she 
consented to a divorce it was one by mutual consent only in 
which case the shares in the partition would be different from 
those claimed in the plaint ; that some of the property claimed 
was her own and not joint property; that the lost jewellery 
was stolen, but not by her, and she never promised, as alleged 
in the plaint, to replace it: and she denied that there was 
any property at the time of the divorce subject to partition; 
and objected to the plaintiff’s claim as not taking into con- 
sideration debts for which there was a joint liability. 

Issues were raised as follows: — (1) Was the divorce by 
mutual consent? (2) Is defendant responsible for the loss 
of the jewellery (nagats) and what was the value? (3) Were 
they the separate property of the plaintiff? (4) What pro- 
perty was acquired during the marriage and what is its value ? 
(5) xAre there any debts liable to be apportioned? (6) Did 
plaintiff contribute cash to the marriage which he is entitled 
to recover? 

On the 1st issue the District Judge decided that the 
divorce was not by mutual consent. He said: — 

“This is really the cause of the whole case. Plaintiffs position 
is that he divorced his wife for fault, namely, theft or wrongful con- 
cealment of a pair of diamond ear-rings (their status will be considered 
later) and is therefore entitled to the property brought to the mar- 
riage and obtained during it. Defendant said that she agreed to the 
divorce. The divorce proceedings form Case No. 189 of 1907 of the 
Township Officer, Kyauktan. It is not altogether satisfactory. De- 
fendant at first contested the case : issues wore framed and witnesses 
summoned: the case was postponed for attendance of witnesses and 
on the day, subsequently fixed, defendant put in a petition saying that 
she denied any guilt, but consented to a divorce. A divorce was then 
granted with costs. No specific findings were recorded on the issues 
framed. The divorce, however, was granted to. plaintiff and he got 
his costs. I do not consider that this can in any way be held a 
divorce by consent. There was no joint petition of compromise or any 
arrangement that each side should pay its own costs. 

Defendant abandoned her case. On this issue I find that the 
divorce was not by mutual consent, but that plaintiff obtained a divorce 
from defendant in the Law Court in a suit for divorce based on fault.” 

On issues 2nd and 3rd the District Judge found that the 
nagats were not the seperate property of the plaintiff, but 
w T ere “ hanwin ” or “property set apart at the time of the 
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marriage by the bridegroom for the joint purposes of the 
married pair/’ that the defendant was responsible for 
their loss, and that their value was Rs. 2,250, and not 
Its. 3,500 as claimed by the plaintiff; on the other issues the 
District Judge found that the balance acquired when the 
debts were set of! was only Rs. 1,745; that no debts were out- 
standing at the time of the divorce, ..and that the whole 
amount decreed should be Rs. 6,122. 

On 26th March 1908, an appeal was preferred by the de- 
fendant to the Chief Court, the main grounds alleged being 
that the decision of the District Court was wrong in law in 
holding that the divorce was not by mutual consent; that 
the jewellery was not subject to equal division as joint pro- 
perty; that the defendant was not liable to make good the 
loss of the jewellery alleged to be stolen; and that the judg- 
ment was against the weight of evidence and the probabilities 
of the case. Nearly 10 months afterwards, on 19th December; 
1908, an additional ground of appeal was filed “that the Dis- 
trict Court should have held the plaintiff disentitled to re- 
lief by reason of his failure to enforce his rights as regards 
property in the prior proceedings in which he sued for a 
divorce.” 

The decision of the Chief Court (Sir C. E. Fox, Chief 
Judge and Parlett J.) was confined wholly to the last-men- 
tioned ground of appeal. The judgment so far as it was 
material was as follows : — * 

“In the second suit the District Judge has found that the divorce 
was not by mutual consent, but that the plaintiff obtained a divorce 
from the defendant in the Township Court in a suit based on fault. 
It is unnecessary to discuss this enigmatic finding in view of the 
other matters which arise in the second suit. 

It has been argued for the appellant that, apart from the merits, 
the plaintiff w*as not entitled to any of the relief he claimed in this 
suit because he failed in the first suit to ask for enforcement of his 
rights regarding property. This is the first matter for consideration, 
and if it is decided in favour of the defendant the other matters need 
not be gone into. The following cases bearing on the question have 
been cited: — 

In Ma Gy an v. Maung Su Wa (1) the head-note represents Bur- 
gess, Judicial Commissioner, to have held that under Buddhist Law 
(1) (1897) 2 Upper Burma Hub 1897—1901 Divorce 28. 
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a suit for a bare divorce without partition of property will not lie. 
■In Maung Pye v. Ma Me (1) Adamson, Judicial Commissioner, dis- 
puted the correctness of the head-note, and said that the real purport 
of Burgess, Judicial Commissioner’s judgment was that a suit for a 
divorce merely would bar a subsequent suit for partition of property 
between the parties, and that such a suit might be unnecessary and 
superfluous if the husband did not object to divorce without partition. 
Subsequently in Maung Tha So v. Ma Min Gaung (2) Adamson, Judi- 
cial Commissioner, distinctly dissented from what he took to be Bur- 
gess, Judicial Commissioner’s ruling in Ma Gyan v. Maung Si Wa (3). 

In Maung Tha Chi v. Ma E Mya (4), Birks, Judge, in this Court 
also dissented from Burgess, Judicial Commissioner’s ruling. In his 
opinion the termination of the marriage status was in itself a. suffi- 
cient cause of action, and until this question was settled the grounds 
for partition of the property do not arise. In Maung Skive Lon v. 
Ma Ngwe La (5) Burgess, Judicial Commissioner’s ruling was fol- 
lowed, and it was held that a Buddhist who had sued for divorce being 
himself in fault, but offering no partition of property had no right 
of suit for a divorce only. 

In Mi Kin Lat v. Nga Bon So (6), Shaw, Judicial Commissioner, 
took occasion to consider fully the Dhammatkats and rulings bearing 
on the subject. It appeared to him to be perfectly clear that the 
Dhammatkats treat the division of property as part of the law of 
divorce. He adopted as a correct statement of the Buddhist Law a 
passage in Burgess, Judicial Commissioner’s judgment in Ma Gyan v. 
Maung Su Wa (3), in which he said ‘throughout all the texts relating 
to the subject of divorce, the principal object of the rules laid down 
appears to be to provide for the disposal of the property pertaining 
to husband and wife.’ 

t also agree in thinking that this passage contains a correct state- 
of the law, but I do not think it follows from it that, as stated in the 
the head-note to Ma Gyan v. Maung Su Wa (3), a suit for bare divorce 
without partition of property will not lie, or that there is no cause 
of action for divorce without and as distinct from division of property. 

Taking the case of a claim for divorce bv a husband on the 
ground of fault in the other party, which is the case we have now 
to deal with, I think that the Buddhist Law must be looked to, and 
by it must be determined the rights of the party aggrieved, and the 
remedies to which he is entitled; but as regards the form of suit he 
brings and the consequences of his bringing a wrong form of suit, 
this being a matter of procedure, the Civil Procedure Code must de- 
termine the matter. Taking it to be the case that various specified 


(1) (1902) 2 Upper Burma Rul. 
1902-03 Divorce 6. 

(2) (1903) 2 Upper Burma Rul. 
1902-03 Divorce 12. 

(3) (1897) 2 Upper Burma Rul. 
1897-1901 Divorce 28. 


(4) (1900) 1 Lower Burma Rul. 7 

(5) (1902) Chan Toon’s L. C. 
App. 177. 

(6) (1905) 2 Upper Burma Rub 
1904-06 Divorce 3. 
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forms of fault on the part of one of a married couple governed by 
Burmese Buddhist Law give to the other party a right to a divorce 
and to a division of the joint property or to the whole of it, it ap- 
pears to me that the fault committed constitutes the cause of action 
for both the divorce and the separate possession of either the whole 
or part of the property. 

In Maung Tha So v. Ma Min Gaung (1), Adamson, Judicial 
Commissioner, said that a test in deciding whether the cause of action 
in two suits is the same is whether the same evidence would support 
both, and he proceeded to say that in a suit for divorce the cause of 
action is concerned with the conduct of the parties only and not with 
the property, whereas in a suit for partition the cause of action and 
the evidence would be entirely different. The foundation of the claims 
however is the same in both cases, and in neither case could the plain- 
tiff succeed, unless he proved the foundation of his claim, namely, the 
fault of the other party. The cause of action does not become differ- 
ent. because, when seeking two remedies arising out of one right, more 
evidence has to be given than if only one remedy is sued for. The 
cause of action being in my opinion the same, the law of procedure 
laid down for our Courts says that the whole of the claim which a 
plaintiff is entitled to make in respect of a cause of action must be 
made in any suit founded on that cause of action, and that if a person 
entitled to more remedies than one in respect of the same cause of 
action omits (except with the leave of the Court) to sue for any of 
such remedies, he shall not afterwards sue for the remedy so omitted. 

In my view the remedies of a Burmese Buddhist spouse against 
his or her partner for matrimonial fault committed by him or her, 
being in some cases a divorce and a partition of or declaration of 
right to the whole of the joint" property, or a decree ordering the other 
party to give up possession of it, the party who sues the other may 
ask for only a divorce if he or she so chooses, but if he or she chooses 
to sue for a divorce only, then unless the leave of the Court for a 
subsequent suit for the other remedies has been obtained in such suit, 
a subsequent suit in which such remedies are claimed is barred by the 
provisions of the Civil Procedure Code. On this view, Maung Tha 
Chi v. Ma E Mya (2) in this Court was wrongly decided. 

I think that the suit from the decree in which this appeal is made 
was barred by the provisions of section 42 of the Civil Procedure Code 
of 1882.” 

The decision of the District Judge was accordingly re- 
versed and the suit dismissed with costs. 

On this appeal, which was heard ex parte , 

/. TT 7 . McCarthy, for the appellant, contended that the 
cause of action for the divorce, and the cause of action for 

0) (1903). 2 Opper Burma Bui. (2) (1900) Lower Burma Rul, 7. 

* 1902-03 Divorce 12. 
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the partition of the property, were wholly different, the cause 
of action for the former being the marital offence and the MauncPe 
cause of action for the latter being the divorce; and, whether Ma*Lon 
by procedure of Indian law or the doctrines of the Burmese Ma Galjs * 
Buddhist law, no right to partition arose until the divorce had 
been granted. Reference was made to Mating Tha So v. Ma 
Min Gating (1). Section 42 of the Civil Procedure Code (Act 
XIV of 1882), therefore, which had been held by the Chief 
Court to bar the suit, was, it was submitted, not applicable; 
the procedure taken by the appellant had been in accordance 
with section 43 of the Civil Procedure Code. The Chief 
Court ought not to have allowed the amendment of the me- 
morandum of appeal filed ten months after the appeal 
brought, by which a wholly new point had been raised. As 
the point had not been taken before, it should have been con- 
sidered to have been waived. The case was, it was submitted, 
now in the position of one that had been disposed of by the 
Chief Court on a preliminary point of procedure, and more- 
over on a point which had been decided erroneously. Civil 
Procedure Code (Act XIV of 1882) sections 541, 542 were 
referred to. The decision of the District Judge that the de- 
cree for divorce was not granted by mutual consent vras, it 
was also contended, correct. 

The judgment of their Lordships was delivered by 

Lord Robson. This is an appeal from a judgment of ^ 

the Chief Court of Lower Burma on its Appellate Side revers- 
ing a judgment in favour of the present appellant, who was 
plaintiff in the action, and directing that his suit be dismissed 
with costs. The respondent did not appear on this appeal. 

The appellant and respondent were Burmese Buddhists, 
and up to the 6th June, 1907, were husband and wife. Some- 
time prior to that date the husband filed a suit against the 
respondent for dissolution of the marriage. 

The alleged ground of divorce was that the respondent 
had, by sundry fraudulent devices, stolen certain jewels 
which were the property of the appellant. The question as 
(1) (1903) 2 Upper Burma RuL 1902-03 Divorce 12. 
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to whether or not this is an adequate ground for a divorce 
p E according to Burmese Buddhist law has not been argued 
)N either in the Courts below or here, and their Lordships ex- 
press no opinion upon it. It is sufficient to say that the di- 
vorce was granted, and its validity is not contested. The 
present dispute is concerned solely with the claim of the ap- 
pellant to have the property in which the spouses were in- 
terested distributed, or dealt with according to Burmese 
Buddhist law. 

The first point in dispute is whether the divorce was by 
mutual consent, or was granted on the fault of the wife. 
The husband filed his claim in January 1907. In it he set 
forth the respondent’s alleged offence and he prayed for his 
decree on that ground alone. The respondent thereupon filed 
her defence denying the allegations as to her misconduct and 
asking that the suit be dismissed with costs. Witnesses were 
summoned, but on the day fixed for hearing the respondent 
abandoned her defence and, although continuing to deny her 
guilt, consented to a divorce. Judgment was thereupon given 
on the 6th June, 1907, for a decree “as prayed for.” 

Afterwards, in August 1907, the appellant brought the 
present action for the recovery of his property which he 
alleged his divorced wife still fraudulently kept in her pos- 
session, and for a partition of their joint property. The 
shares to which the parties would be respectively entitled 
under the partition would vary according to wdiether the di- 
vorce had been granted on the ground of a matrimonial 
offence or had been arranged by consent, and the respondent 
contended that under the circumstances above stated the 
divorce had been by consent and had not been granted by 
reason of her fault. The District Judge found in favour of 
the appellant on this point, but the Chief Court have cast 
some doubt upon that finding, although in view of their 
decision on another point in the case, which is dealt with 
later on, they did not think it necessary to discuss it fully. 
Their Lordships, however, think it desirable to state that they 
agree with the judgment of the District Judge on this point. 
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Although the respondent at the last moment abandoned her 
defence and consented to the decree, she certainly ought not 
to be put in the position of an innocent wife, who has con- 
tracted for a divorce. on an equal footing with her husband. 
If she had invited her husband to enter into such an agree- 
ment before he began his action he would have been at liberty 
to refuse and to have insisted upon a decree establishing her 
guilt, in order to determine the basis upon which the sub- 
sequent partition should take place, and he was certainly 
placed in no worse position by the fact that he was obliged 
to bring the action in order to secure relief. The proceed- 
ings at law* disclose, not an agreement between husband and 
wife, but a claim by the husband on a specific ground to which 
the w r ife in effect submitted. 

The ground on which the Chief Court set aside the decree 
of the District Judge in the present action, was that the 
appellant had no right to a partition of property unless he 
asked for it in the action for divorce. 

There has been some conflict of decisions in the Burmese 
Courts upon this point, and the Chief Court held, on this 
appeal, that the matter being one of procedure must be deter- 
mined by the Civil Procedure Code, sections 42 and 43. 
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Those sections are aimed against a multiplicity of suits 
in respect of the same cause of action and, shortly stated, 
they enact that if a plaintiff fails to sue for the whole of his 
claim or remedy in respect of a particular cause of action, he 
shall not afterwards sue in respect of the portion so omitted 
or relinquished. 

It is to be observed that the objection founded upon these 
sections should have been treated as a preliminary point, but 
no notice of it was given by the respondent in the present 
action either in her defence, or at the trial, or in the grounds 
of appeal as first delivered. Under these circumstances, their 
Lordships are of opinion that she was too late to raise the 
point in the Court,, of Appeal except upon terms which would 
have indemnified the appellant for her omission to raise it 
at the proper time. 


638 


INDIAN LAW DEPORTS [VOL. XXXVIII 


1911 

MatooPb 

■r. 

Ma Lon 
Ma Gale. 


With regard, however, to the point itself, their Lord- 
ships are of opinion that sections 42 and 43 of the Civil Pro- 
cedure Code were not intended to bar an action like the pre- 
sent. The cause of action for the divorce was the misconduct 
of the wife, but the cause of action for the partition was the 
divorce of the wife founded on that misconduct. The parti- 
tion may no doubt be treated as relief consequential upon the 
divorce and therefore dealt with in the same suit, but the 
evidence is different and the ground of divorce must be first 
and separately proved as a distinct cause of action before 
any question of partition can properly arise. There is, there- 
fore, not necessarily any hardship on the defendant in sever- 
ing the two matters. Indeed it may, and generally would, 
be the more convenient course finally to settle the question 
of the divorce and the misconduct before entering upon an 
enquiry as to partition which would be altogether unnecessary 
if the decree were refused, or would be put on a different 
basis if the misconduct were disproved. If the Court should 
be of opinion that a petitioner has unnecessarily severed his 
claim for a partition from his claim for a divorce it may, 
of course, punish the plaintiff by the exercise of its discre- 
tion as to costs, hut their Lordships are of ojunion that such 
a severance does not come within the mischief aimed at by 
sections 42 and 43 of tlie Civil Procedure Code so as to bar 
the claim to a partition wldcdi may be founded on the decree 
for divorce itself. 

Their Lordships will therefore humbly advise His Ma- 
jesty that this appeal ought to be allowed, the decree of the 
Chief Court set aside, and that of the District Court restored, 
with costs in both Courts. 

The respondent will pay the costs of the appeal. 

Appeal allowed . 

Solicitors for the appellant : — Bramall § White. 
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APPELLATE CIVIL. 


Before Mr. Justice Mookerjce and Mr. Justice Carnduff. 

BAJLAKSmtl DASEE 


KATYAYANI DASEE.* 

Jurisdiction — Undervaluation of suit — Change of Court of Appeal 
owing to undervaluation — Jurisdiction of Appellate Court — Judg- 
ment of Court having no jurisdiction , a nullity — Effect of such 
judgment — Consent-decree to the prejudice of minor or any rever- 
sionary heir , not binding on heir — Stranger, introduction of, into 
appeal, without leave of Court. 

A suit was intentionally undervalued. The defendants raised no 
objection as regards valuation, and the suit was tried. The appeal was 
tiled before the District Judge instead of before the High Court, in 
consequence of the undervaluation, and the District Judge decided the 
appeal, by a consent-decree. 

Held, that if a Court has no jurisdiction over the subject-matter 
of the litigation, its judgments and orders, however precisely certain 
and technically correct, are mere nullities, and not only voidable; 
they are void and have no effect either as estoppel or otherwise, and 
may not only be set aside at any time by the Court in which they are 
rendered, but be declared void by every Court in which they may be 
presented. 

These principles apply not only to Original Courts, but also to 
Courts of Appeal. 

Jurisdiction cannot be conferred upon a Court of Appeal by con- 
sent of parties, and any waiver on their part cannot make up for the 
lack or defect of jurisdiction. 

Gurdeo Singh v. Chandrihah Singh (1), Baij Nath Singh v. Gajraj 
Singh (2) Gooroo Persad Boy v. Juggobundoo Mozoomdar (3), Golab Sao 
v. Chowdhunj Madho Lai (4), Tjcdgard v. Bull (o), MinaJcshi Nahlu v. 
Subramanya Sastri (6), Lawrence v. Wilcoch ' (7). The Queen v. The 


* Appeal from Original Decree, No. 389 of 1908, against the decree 
of Mahim Chandra Sarkar, Subordinate Judge of 24-Pergannahs, dated 
May 11, 1908. 


(1) (1907) I. L. R, 36 Calc. 193- 

(2) (1910) 7 All. L. J. R. 675. 

(3) (1862) W. R. F. B. 15. 

(4) (1905) 9 C, W. N. 956. 


(5) (1886) I. L. R. 9 All. 191; 
L. R. 13 I. A. 134. 

(6) (1887) I. L. R. 11 Mad, 26; 

L. R. 14 I. A. 160. 
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1910 

Rajlakshmi 

Dasee 

v. 

Katyayani 

Dasee. 


Judge of the County Court of Shropshire (1) and In re Aylmer (2) 
referred to. 

When in a suit between a Hindu widow, and a claimant to the 
estate of her husband, a stranger who was not a party to the suit m 
the Original Court was made a party to the appeal without leave of 
the Court and a consent-decree made, the decree was not binding 
upon the reversionary heirs. 

A Hindu widow, who is a limited or qualified owner, cannot con- 
fess judgment and be party to a consent-decree so as to bind the in- 
heritance in the hands of the reversionary heirs. 

Katama Natchicr v. The Rajah of Shivagunga (3), S-tapilton v. 
Stapilton (4) distinguished. 

Imrit Konwur v. Roop Narain Singh < 5) explained. 

Sheo Narain Singh v. Khurgo Koerry (6), Sant Kumar v. Deo 
So ran (7), Jeram Laljee v. Veerhai (8), Gobind Krishna Narain v. 
Khunni Lai (9), Mahadei v. Baldeo (10), Roy Radha Kisscn v. Nau- 
ratan Lall (11), Asharam Sadhani v. Chandi Churn Muherjee (12) re- 
ferred to. 

A consent-decree does not operate to the prejudice of persons not 
parties thereto. 

Nicholas v. Asphar (13), In re South American and Mexican Com- 
pany (14) and The Bellcairn (15) distinguished. 

Huddersfield Banking Company , Limited v. Lister (16) followed. 


Appeal by the plaintiff, Rajlakshmi Dasee. 

The properties in dispute belonged originally to one Raj- 
ballav Seal. Rajballav died on the 1st June, 1870, after having 
oxeented a will two days before his death, and leaving him 
surviving his widow, Mati Dasee (who- was his third wife) 
and three daughter’s sons, viz., Kali Das Sen, Bhola Nath Sen 
and Sarthak Chandra Sen. These three grandsons were the 
sons of Lakhya Hira, born of the second wife, Chandra Mani, 
who had predeceased her husband. Mati Dasee and three 
others, executors of the will, took out probate in July, 1870. 
Subsequently in March, 1873, Mati Dasee adopted one Jogendra 
Nath Seal, under the powers conferred on her by the will. 

(1) (1887) 20 Q. B. D. 242, 248. (8) (1903) 5 Bom. L. R. 885. 

(2) (1887) 20 Q. B. D. 258, 262. (9) (1907) 1. L. R. 29 All. 487. 

(3) (1863) 9 Moo. I. A. 539. (10) (1907) I. L. R. 30 All. 75. 

(4) (1739) 1 White & Tud., 8th Ed., (11) (1907) 6 C. L. J. 490. 

234; 1 Atk. 2. (12) (1908) 13 C. W. N. 147. 

(5) (1880) 6 C. L. R. 76. (13) (1896) T. L. R. 24 Calc. 218. 

(6) (1882) 10 C. L. R. 337. (14) [1895] 1 Ch. 37. 

(7) (1886) I. L. R. 8 All. 365. (15) (1885) 10 P. D. 161. 

- (16) [1895] 2 Ch. 273. 
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This Jogendra Nath married Katyayani Dasee. Katyayani 
was the daughter of one Kanai Lai Sen, and the mother of the 
plaintiff in the suit in appeal. On the 30th November, 1886 . 
Jogendranath, the adopted son, died, leaving Katyayani, his 
widow*, as his sole heir and the plaintiff as his only child. On 
the 18th April, 1888, Mati Dasee again adopted Amulya 
Charan. Amulya Charan was a son of the aforesaid Kanai Lai. 
In October, 1901, Amulya brought a suit for construction of 
the will of Rajballav and for the establishment of the validity 
of his adoption. It was ultimately held by the High Court 
that the adoption of Amulya w r as invalid and that the corpus 
of the estate vested in law in Jogendra Nath and subsequently 
passed by succession to his widow, Katyayani. Amulya died 
shortly after the High Court decision, in April 1905. 

On the 13th January, 1903, i.e., about a week after the dis- 
missal of Amulya’ s suit by the Subordinate Judge at Ali- 
pur, Katyayani brought a suit in the same court against Kali 
Das, and Bhola Nath and Amulya Charan for possession of 
the entire properties left by Rajballav. Barada Kanta Sarkar, 
an officer of the Court, who had been appointed receiver of 
the estate in the suit by Amulya was also made a defendant. 
This suit v r as valued at only Rs. 2,100, while Amulya’s suit 
was valued at Rs. 10,500. The suit was decreed in Decem- 
ber, 1905. Meanwhile Amulya had died, and his natural 
father, Kanai Lai, had been substituted in his place. His 
name was, however, subsequently struck off at bis own re- 
quest. Kali Das also died in September, 1905, and his son 
Bankim was substituted in his place. Then Bankim Chandra 
and Bhola Nath preferred an appeal on the 16th February 
1906, before the District Judge, making Kanai Lai a party 
respondent. On the 19th January, 1907, one Shib Krish- 
na Das, a mortgagee of a portion of the estate, was also 
added as a party respondent, with the consent of all parties. 
On the same date, a petition of compromise was filed, by 
the terms of which a compromise-decree was subsequent- 
ly passed conferring absolute interest upon Katyayani 
(the plaintiff in that suit), in six annas share of the properties, 
nr* other six annas was given to Kanai Lai and the re- 
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Katyayani 
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PBO maiuing four annas to the Sen defendants and the share of 

Rajlakshmi the Sens was to be subject to the mortgage of Shib Krishna. 

The suit was remanded to the lower Court for partition. 

The suit out of which the present appeal arose was then 
brought by Rajlakshmi, the daughter of Jogeiulra the first 

adopted son of the testator, against six persons : (i) her 

mother, Katyayani, (ii) Bankim Chandra, son of Kali Das, 
(iii) Bhola Nath, (Kali Das and Bhola Nath being the 
daughter's sons of the testator by his daughter, Lakh y a Hira, 
who predeceased him), (iv) her maternal grandfather, Kauai 
Lai, (v) Shib Krishna, the mortgagee from the daughter's 
sons, and (vi) Bara da Kanta, the receiver appointed to take 
charge of the estate in a previous litigation about the 
same property. The suit was for a declaration that the 
consent-decree made between her mother, Katyayani, and 
other persons who claimed title in that property, was in 
no w r ay binding upon her and could not possibly affect her 
position as the reversionary heir of her father, Jogendra. She 
also prayed in the alternative that if the Court found any 
sum was advanced by his maternal grandfather, Kanai Lai, 
for the benefit of the estate, such sum might be declared a 
debt of the estate, and she contended that his maternal grand- 
father could never have a share in the estate in lieu of money 
advanced by him. 

The Subordinate Judge disallowed all the claims of the 
plaintiff, with this exception that under the compromise-decree, 
which was held to be valid, the mother, Katyayani, was de- 
clared to have a Hindu widow's estate, and not an absolute 
estate in the six annas share of the property given to her by 
the compromise-decree. Under the special circumstances of 
the case, which are narrated in detail in the judgment of the 
.High Court, the Subordinate Judge ordered each party to bear 
its own costs. 

The plaintiff, thereupon, appealed to the High Court. 


Babu Mahendranath Roy (with him Babu Birajmohan 
Majumdar and Babu Mohinimohan Chatter ji), for the appel- 
lant. The compromise was effected from interested motives. 
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[Mookeejee J. If an honest bona fide compromise was 1910 
meant to be effected, the reversioner would have been brought RajlIkshmi 
in. Is there any explanation why she was not?] Dasee 

Kauai as a creditor could not claim any portion of the Katya yam 
estate and the compromise so far as he was concerned was 1>A " EE * 
outside the scope of the suit. 

Katyayani did not quite realize what the effect of the com- 
promise would be. She thought she was justified in giving 
away a portion to her father in consideration of all that her 
father had done, and that otherwise all her estate would 
go. That was not true. 

The gross undervaluation of the third suit throws a flood 
of light in the history of the litigation concerning this property. 

Then, again, jurisdiction created by fraud or positive conceal- 
ment of facts, would not bind a stranger to the suit. It is open 
to the plaintiff in the present suit to challenge the jurisdiction 
of the District Judge to entertain the appeal and to pass a de- 
cree on compromise. Assuming that the District Judge had 
jurisdiction to do all this, the compromise-decree would not be 
binding on the reversionary heir of Jogendra’s estate. Gobind 
Krishna Kara in v. KJninni Lai (1), Roy Radha K is sen v. 

N aura-tan Loll (2), Asharam Sadkani v. Cluindi Churn linker - 
jee (3). The case of Sta-pilton v. Stapilton (4) cannot apply to 
the case of a Hindu widow. 

Mr. B. CkaJcravarti (with him Balu Ramcharan Mitra , 

Baku Umakali Mookherji, Baku DwarJcanatk Chakrabarti , 

Ba.hu Sam atu Ichandra Datta , Baku Narendr a chandra Basu and 
Baku Pra bh ash chandra Mitra), for the respondents. When 
the father of the plaintiff died, he left no interest to be inheri- 
ted. Nothing vested in the adopted son. He was entitled to 
participation of a share in the income until the death of his 
adoptive mother, or until he attained the age of 21 years. 

He never attained that age. Whatever vested in him was 
liable to defeasance on his death in the lifetime of the widow. 

(3) (1908) 13 C. W. N. 147. 

(4) (1739) 1 White & Tnd., 8th 
Ed., 234; 1 Atk. 2. 


(1) (1907) I. L. R. 29 All. 487. 

(2) (1907) 6 C. L. J. 490. 
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1910 if f ie left no male issue and before attaining majority. The 

Rajlakshmi income remained in the trustees, partly for his enjoyment, and 

Dasee partly for the benefit of the grandsons. On such defeasance 

Katyayani there is a specific gift over to the son to be adopted on the 
Dasee 

death of the first adopted son dying without male issue and 
before attaining the age of 21. Clause for defeasance is per- 
fectly good, as also the gift over. If the latter is bad, the 
clause for defeasance is not. See Theobald on Wills, 7th ed., 


page 652; Blomfield v. Eyre (1). So after the death of the 
second adopted son his heirs would get. 

On successive adoptions and rights of adopted sons, see 
Mussumat Bhoobun Moyee Debia v. Ram Kish ore A char j 
Chotodhry (2), Manikyamala Bose v. Nanda Kumar Bose (3), 
Suryanarayana v, V enkataramana (4), V ellanki Venkata Krish- 
na Rao v. Venkata Rama Lakshmi (5) ; see also : Hurst v. 
Hurst (6), Bhoobun Mohini Debia v. Hurrish Chunder Chow- 
dhry (7), Biresivar Mukevji v. Ardha Chander Roy (8) and 
Sarat Chandra Muilick v. Kanai Lall Chunder (9). 

Bahu M ahendranath Roy , in reply. Judgment of High 
Court on appeal in suit No. 10 of 1902, acts as res judicata on 
the question of gift over. The sons, the testator’s daughter’s 
sons, might have appealed to the Privy Council. The sons 
are also bound by the decree of the suit filed by them on the 
Original Side of the High Court. 

Cur . adv, wit . 


Mookerjee and Carnduff JJ. This is an appeal on be- 
half of the plaintiff in a suit for declaration that a consent- 
decree to which she was not a party, is in no way binding upon 
her in respect of the estate dealt with by that decree. The 

(1) (1848) 5 C. B. 713; (5) (1876) I. L. R. 1 Mad. 174; 

75 R. R. 827. L. R. 4 I. A. 1. 

(2) (1865) 10 Moo. I. A. 279; (6) (1882) 21 Ch. D. 278. 

3 W. R. P. C. 15. (7) (1878) I. L. R. 4 Calc. 23; 

(3) (1906) I. L. R. 33 Calc. 1306. L. R. 5 T. A. 138. 

(4) (1906) I. L. R. 29 Mad. 382; (8) (1892) I. L. R. 19 Calc. 452; 

L. R. 33 I. A. 145. L. R. 19 I. A. 101. 

(9) (1903) 8 C. W. N. 266. 
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subject-matter of the litigation out of which this appeal has l **10 

arisen, belonged at one time to Rajballav Seal, a wealthy Rajlakshmi 
* Dasee 

Hindu of the Siibarnabanik caste, who died on the 1st June, Vr 

1870. Two days before his death, Rajballav made a testa- 

mentary disposition of his properties, moveable and immoveble, 

which were of considerable value and w T ere situated principally 

in the suburbs of this city. He left him surviving his widow, 

Mat! Dasee, and three grandsons by a daughter born of another 

wife, both of whom had predeceased him. The relationship 

between the principal parties to the present litigation may be 

illustrated by the annexed genealogical table: 

d) 

rajballav Seal, 
died 10th June, 1870. 

I 


Second wife, 
Chandra Mani, 
died before 1870. 

Daughter, Lakhya Hira, 
died before 1870. 


Kali Das Sen, Bhola Nath Sarthak 
died 1905. Sen, defdt. No. 3. Chandra Sen, 
j died 26th July, 

Bankim 1880. 

Chandra Sen, 
defendant No. 2. 


Third wife, 

Mati Dasee, 

died 27th September, 3899. 


First adopted son, 
Jogendra Nath Seal, 
adopted 6-3-1873, 
died 30th Novem- 
ber, 1886 ; mar- 
ried Katyayani 
Dasee, defdt. No. 1. 

I 

Rajlakshmi 
Dasee (plaintiff). 


Second adopted son, 
Amulya Charan, 
adopted 18th April, 
1888 ; died April, 
1905. 


Sons. 

(H) 

Kanai Lai Sen, 
defendant No. 4. 


Katyayani Dasee, married 
Jogendra Nath Seal. 


Amulya Charan, 
adopted by Mati Dasee. 


Upon the death of Rajballav Seal, probate of bis will was 
taken out on the 16th July, 1870, by his executors, one of whom 
was his widow, Mati Dasee. On the 6th March, 1872, Mati 
Dasee adopted Jogendra Nath, who subsequently married Kat- 
yayani Dasee, the daughter of Kanai Lai Sen (the fourth de- 
fendant in the present suit). Jogendra died on the 30th Nov- 
ember, 1886, when he is said to have been about 17 years old. 
He left him surviving his widow and an infant daughter, Raj- 
lakshmi Dasee, at that time less than a year old. Rajlakshmi 
Dasee has subsequently married one Bholanath Dhar, and sons 
have been born to her ; she is the plaintiff in the present liti- 

47 
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1910 gation. After the death <of the first adopted son, Jogendra 

IUjlakshmi Nath, Mati Dasee, purporting to act in accordance with the 
I>A ® BE provisions of the will of her husband, took in adoption Amul- 

Katyayani ya Charan, the son of Kanai Lai Sen. In other words, Kanai 
Dasee. 

Lai, who had previously given his daughter in marriage to the 
first adopted son of Mati Dasee, upon the death of his son-in- 
law gave away liis son to be adopted by Mati Dasee. Amulya 
Charan was never married, and died in April, 1905. 
Rajballav, as we have already stated, had, before his 
marriage with Mati Dasee, taken another wife, by name 
Chandra Mani, who predeceased him. By her he had a 
daughter Lakhya Hira, who also predeceased him. Lakhya 
Hira left three sons — Kali Das Sen, Bliola Nath Sen, 
and Sarthak Chandra Sen. The youngest of these, Sar- 

thak, died unmarried on the 26th July, 1880, and what- 
ever interest had been taken by him in the estate of his 
maternal grand-father Rajballav, vested in his brother Kali 
Das and Bhola Nath. Kali Das died in 1905, and left a son 
Bankim Chandra, who is the second defendant in this suit. 
Bhola Nath is the third defendant. Kanai Lai Sen is the 
fourth defendant. Katyayani Dasee, the widow of J ogendra and 
mother of the plaintiff, is the first defendant. The fifth defend- 
ant, Shib Krishna, is a mortgagee from the second and third 
defendants, while the sixth defendant, Barada Kanta, is a re- 
ceiver appointed by the Court in a previous suit relating to the 
subject-matter of the present litigation. The plaintiff seeks 
for a declaration that a consent-decree which was made in a 
previous litigation between the first four defendants, is in no 
way binding upon her as the reversionary heir to the estate of 
her father, Jogendra Nath Seal. In order to make the relative 
positions of the parties intelligible, and to enable us to appre- 
ciate the questions raised in the present litigation, it is essen- 
tial to set out in full detail the circumstances of the previous 
litigations relating to the estate of Rajballav Seal, and to ex- 
plain how the consent-decree now impeached came to be made. 
We may add that the facts we are about to narrate are all 
matters of record, and have been derived from the records of 
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tlie previous litigations, which, at the request of the parties, 
we have called for and minutely examined. 

Upon the death of Eajballav Seal and after probate of 
his will had been taken out by the executors mentioned there- 
in, the estate came into their hands. Under the provisions of 
the will the income of the estate had to be divided in certain 
proportions between the grandsons of the testator on the one 
hand, and the widow on the other. On the 21st July, 1890, the 
surviving grandsons, Kali Das and Bhola Nath, commenced an 
action on the Original Side of this Court (Suit No. 336 of 1890) 
for construction of the will of Eajballav Seal, for determina- 
tion of the rights of all parties thereunder, for admiifistration 
of the estate, for accounts and for other incidental reliefs. The 
defendants to this action were the widow, Mati Dasee, executrix 
to the will of the testator, Henry Remfry and Bholanath 
Clmnder, the other two executors mentioned in the will, 
Arnulya Charan Seal, the second adopted son taken by Mati 
Dasee, and Katyayani Dasee, the widow of the first adopted 
son, Jogendra Nath; Mati Dasee resisted the .claim substan- 
tially on the ground that the charges of misconduct were wholly 
unfounded, that, upon a proper construction of the will, the 
then plaintiffs were not entitled to a fourth share of the in- 
come claimed by them, that they were at best entitled to. main- 
tenance, and that they had been properly maintained by her 
since the death of the testator. The other executors, Remfry 
and Clmnder, denied all liability on the ground that they had 
retired from the office of executor, and that the estate had 
been managed by Mati Dasee alone. Arnulya Charan Seal, 
represented by his natural father, Kanai Lai Sen, as his guar- 
dian ad litem , contended that he was not a proper or necessary 
party to the suit, and a similar position was taken up by Katya- 
yani, who admitted in the second paragraph of her written 
statement that, since the death of her husband, she and her 
infant daughter lived with, and had been maintained by, her 
mother-in-law, Mati Dasee, up to the month of August, 1890. 
On the 8th April, 1892, Mr. Justice Trevelyan made a preli- 
minary decree in the suit. He dismissed the suit against the. 
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1919 defendants other tlian Mati Dasee, that is, as against the two 

Rajlakshmi executor-defendants, the second adopted son and the widow 

Baseei o £ the first adopted son. He declared, however, that the 

Katyayani plaintiffs, Kali Das and Bhola Nath, were entitled to an one- 
Dasbb. 

fourth share of the properties belonging to the estate of Raj- 
ballav Seal, and he directed enquiries upon three points, 
namely, first, as to the extent of the estate of the testator, 
secondly , as to the net income of the residuary estate for the 
three years antecedent to the institution of the suit, and, 
thirdly , as to what portion of the income had been paid to the 
plaintiff and what, if anything, remained due to them. We 
have found from an examination of the records that a fair 


copy of the judgment upon which this decree was based was 
never drawn up and signed by Mr. Justice Trevelyan, and the 
only record of it in existence is the entry in the Court Minute 
Book of the 4th April, 1892. This entry shows that the ques- 
tion of construction of the will was argued on behalf of the 
plaintiffs, while on behalf of Katyayani and Amulya Charan, 
who were represented by the same learned counsel, it was con- 
tended that they were not necessary parties. The Court there- 
upon delivered judgment : “Declaration that the sons (grand- 
sons) of the testator are entitled to this share ( ?) of the testa- 
tor, which is one-fourth share of the property. They are en- 
titled to such share absolutely. That being so, they are enti- 
tled to a decree against Mati Dasee. As to Mati Dasee, there 
must be an enquiry as to what the estate of the testator con- 
sisted of at the time of his death and what the income of the 


residuary estate has been during the last three years, before 
the filing of the plaint, and what portion of the income has 
been paid to the plaintiffs and what remains due to them. 
Court is disposed to think that the suit ought to be dismissed 
as against Mr. Remfrv and also dismissed as against Mr. Sales’ 
clients (Amulya Charan and Katyayani Dasee), but Court will 
consider that question and will also consider the question of 
costs.” The question was, however, not further considered, and 
on the 8th April, 1892, although the suit was expressly dis- 
missed as against the executor Bhola noth, the only order made 
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as to Anmlya and Katyayani was that they should receive their 1910 
costs out of the estate. Subsequently, the decree we have j 
mentioned was filed on the 13th February, 1894. The en- Dasee 
quiries directed by the preliminary decree were made and the Katyayani 
accounts taken. In due course, a report was submitted on ■ Dasee * 
the 31st January, 1896, which showed that, so far from any- 
thing being due by Mati Dasee to the plaintiffs, Rs. 217 was 
due to her by the plaintiffs, together with certain costs. On 
the 8th September, 1896, Mr. Justice Ameer Ali made a sup- 
plementary decree, which defined the properties comprised in 
the estate of Rajballav at the time of his death and declared 
that the plaintiffs had been over-paid. The decree, however, 
reserved to the plaintiffs liberty to apply to the Court for pay- 
ment to them of an one-fourth share of the income of the 
estate. Directions were also given in the matter of costs, to 
which detailed reference is not needed for our present pur- 
poses. vSubsequently, upon the death of Mati Dasee, Kauai Lai 
Sen, who claimed to be the sole executor under a will alleged 
to have been executed by her on the 10th February, 1899, 
applied to the Court on the 30th November, 1899, to be sub- 
stituted on the record as her representative in interest. A 
Rule was issued, and the matter came to be heard by Mr. Jus- 
tice Sale. On the 26th March, 1900, that learned Judge held 
that the preliminary decree had been made by Mr. Justice 
Trevelyan on the 8th April, 1892, and what must be deemed 
as the final decree, had been made by Mr. Justice Ameer Ali 
on the 8th September, 1896. He further observed that this lat- 
ter decree was intended to be a final decree, except as to one 
matter which was held over; that is, that, except in so far as 
Mr. Justice Ameer Ali had reserved liberty to the plaintiffs to 
have the one-fourth share of the income of the estate paid to 
them, his decree must be taken to have finally disposed of the 
suit which could no longer be treated as a pending suit, except 
for the payment of costs and such sums as might be due to the 
plaintiffs on account of the income accrued due during the life- 
time of Mati Dasee. The Court also observed that new r matters 
had arisen owing to the death of Mati Dasee, and amongst these 


G5G 


INDIAN LAW REPOETS [VOL. XXXVIII 


1910 were the questions as to who was entitled to the estate and 
Rajlakshmi whether it might now he distributed among the persons en- 
Dasee titled thereto, questions which must be dealt with, if at all, 
Katyayaot in a fresh suit supplemental or otherwise. In this view, Mr. 

Justice Sale discharged the Rule, and, so far as we have been 
able to gather from an examination of the entire records of 
that suit, no further proceedings have been taken in the mat- 
ter up to the present stage. 

The second litigation in respect of the estate of Rajbal- 
lav Seal, which we have next to examine, was commenced on 
the 9th October, 1901, in the Court of the Subordinate Judge 
of the 24-Pergannahs by Amulya Charan Seal, the second 
adopted son, by his next friend and natural father, Kanai Lai 
Sen. 

The first two defendants , in this suit were Kali Das Sen 
and Bhola Nath Sen, and the third defendant was the sister of 
the then plaintiif, Katyayani Dasee, the widow of the first 
adoi>ted son, Jogendra Nath. This suit is referred to in the pre- 
sent proceedings as Title Suit No. 127 of 1901, and it appears to 
have been re-numbered as No. 10 of 1902. In the plaint, the 
suit was described as one for construction of the will of Raj- 
ballav Seal, for possession of his estate, for partition and ac- 
counts, and it was valued at Rs. 10,500. The case for the 
plaintiff was that, as the second adopted son of Rajballav, 
he was entitled under the terms of his testamentary disposi- 
tion to a three-fourths share of the estate left by him, and the 
first two defendants, the grandsons by the daughter, were en- 
titled to the remaining one-fourth share of the estate. The 
pi 8 intiff alleged that upon the death of Mati Dasee on the 27th 
September, 1899, the first two defendants took forcible pos- 
session of the entire estate, and that consequently he was en- 
titled to have the will construed and to be placed in posses- 
sion of his share of the estate. The first two defendants re- 
sisted the claim on the ground that the plaintiff had no title at 
all, that his adoption at a time when the widow of the first 
adopted son was still alive, was clearly void and ineffectual, 
and that consequently he was not entitled to obtain possession 
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of any* portion of the estate of Rajballav Seal. The 1910 
third defendant, Katyayani Dasee, the sister of the plain- Bajlakshmi 
tiff, who, as appears from the evidence in the present liti- Lasee 
gation, at that time as now acted under the advice and Katyayani 
guidance of her father, who himself was the next friend 
of his infant son, the plaintiff, filed a written statement 
in which she denied that the plaintiff had any interest in 
the estate of the testator, except possibly that attributable to 
a right of maintenance. She asserted that, as the widow of 
the first adopted son, J ogendra Nath, she was entitled to an 
undivided three-fourths share of the estate of Rajballav, which 
had vestei in her husband, but had been wrongfully seized by 
the first two defendants. She prayed accordingly that an ac- 
count might be taken of the estate as it existed at the time of 
the death of Mati Dasee, that the will of Rajballav might be 
construed, that the rights of all the parties might be ascer- 
tained and declared, and that a partition of the estate might 
be effected and possession given of the different shares to the 
parties found entitled thereto. She added, in conclusion, that, 
if the Court determined that she was not entitled to a defi- 
nite share of the estate, her right to maintenance might be de- 
clared and made a charge thereon. The position, therefore, 
was that the plaintiff Amulya Charan and the third defendant 
Katyayani Dasee were agreed that the first two defendants, the 
grandsons of Rajballav, were not entitled to more than a 
fourth share of the estate; although nominally arrayed one 
against the other, they were in fact united against their com- 
mon enemy, the Sens, and their joint prayer in substance was 
that the three-fourths share, which had been seized by the Sens, 
might be taken out of their hands and given over either to 
the plaintiff or to the third defendant. In fact, any other 
position was impossible, because the plaintiff and the third 
defendant were entirely in the hands of their father, Kanai Lai 
Sen; the object of the suit was not so much to settle any real 
controversy between the brother and the sister, who had, by 
reason respectively of his adoption and her marriage, become 
brother-in-law and sister-in-law, as to recover the three-fourths 
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share of the estate from the hands of the Sens. That this was 
Rajlakshmi indubitably the true position, is clear from the admission made 
by Kauai Lai and Katyayani Dasee in the present litigation, 
Katyayani that the arrangement between Amulya and Katyayani Dasee 
was that, whoever might be held by the Court to be entitled 
to the three-fourths share of the estate, upon recovery thereof, 
it would be equally divided between the brother and the sister. 
In truth the fight was between Kauai Lai Sen on the one hand, 
and Kali Das Sen and Bhola Nath Sen on the other. His 
object obviously was to recover the three-fourths share of the 
estate from the hands of these latter persons, and to have it 
equally divided between his own son and daughter. The Sens 
resisted the claim of the plaintiff, as we have already stated, 
on the ground that his adoption was invalid, because it had 
been made at a time when the widow of the first adopted son 
was alive. 

A preliminary issue was consequently raised, namely, whe- 
ther the plaintiff was validly adopted in view of the fact that 
the first adopted son had left a widow and a daughter. On 
the 5th January, 1903, the Subordinate Judge held that, upon 
the death of the first adopted son, leaving a widow and a 
daughter, her authority to take a second son in adoption came 
to an end, and that, consequently, the adoption of the plaintiff, 
Amulya, was wholly inoperative, and he was in no way in- 
terested in the estate or entitled to maintain a suit in respect 
thereof. In this view, the Subordinate Judge dismissed the 
suit. On the 9th February, 1903, Amulya Charan appealed 
to this Court against the decree of dismissal, and the respond- 
ents to the appeal were the three defendants, namely, the tw r o 
Sens and Katyayani Dasee. On the 28th March, 1905, the ap- 
peal was dismissed by this Court : Amulya Charan Seal v. Kali 
Das Sen (1). The learned Judges who heard the appeal held 
that the adoption of the plaintiff was not valid, because the 
authority conferred upon Mati Dasee by her husband, to adopt 
a second son terminated when the first adopted son died leaving 
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a widow and a daughter. The learned Judges, however, went 1910 
on to examine another argument advanced on behalf of the Bajlakshmi 
appellant, namely, that upon a true construction of the will of 
Rajballav, his estate did not vest in Jogendra Nath before his Katitayani 
death, that the widow of the latter, Katyayani, did not inherit 
any property from her husband, and that such share of the 
property remained in Mati Dasee, with the result that she 
was competent to exercise the power vested in her as regards 
the adoption of a second son upon the death of the first adopted 
son before attaining the age of 20 years. The Court over- 
ruled this contention in the view that, as the scheme of the 
will w.as that the estate should not vest in any person until 
the death of Mati Dasee, there was an intestacy as to the cor- 
pus , so that the estate vested by law in the legal heir, Jogen- 
dra, and subsequently passed by succession to his widow, Kat- 
yayani Dasee. It will be observed that this view was not only 
sufficient to defeat the claim of the plaintiff Amulya, but also 
negatived the claim of the Sens, who, upon the common case 
of the plaintiff Amulya and Katyayani Dasee, were entitled to 
an one-fourth share of the estate. In other words, upon this 
view, Katyayani Dasee w'ould be entitled, not to a three-fourths 
share as claimed by her, but to the whole of the estate. To 
put the matter in another way, this view not merely led to the 
dismissal of the suit of Amulya, but rendered inevitable a 
controversy between Kali Das and Bhola Nath on the one 
hand, and Katyayani on the other. The result of the decision, 
as we shall see hereafter, did affect the conduct of the parties 
in a subsequent litigation. Eor the present, we need mention 
only that the Court affirmed the decree of the Subordinate 
Judge and dismissed the appeal. Amulya died shortly after 
in April, 1905. 

The third litigation, the details of which now require care- 
ful consideration and examination, had been commenced by 
Katyayani Dasee on the 13th January, 1903, in the Court of the 
Subordinate Judge of the 24-Pergannahs. It is important 
to observe the significance of this date. The Subordinate 
Judge, who tried the suit of Amulya Charan, had, as we have 
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1910 already stated, dismissed it on the 5th January, 1903®. The 

IUjlaksemi view taken by him was that the adoption of Amulya was in- 

Dasee valid, so that Katyayani l)asee was entitled to a three-fourths 

Katyayani sp ar e as alleged by her, and Kali Thus and Bhola Nath to there- 
Dasee. 

inaining one-fourth share. Although an appeal was preferred 
against this decree on behalf of Amulya Charan by his father, 
Kanai Lai Sen, the latter possibly anticipated considerable 
difficulty in the way of success, and consequently, within eight 
days of the dismissal of the suit of Amulya, he had another 
suit instituted by his daughter, Katyayani Dasee, for recovery 
of the estate. That he was the leading spirit in all these liti- 
gations, whether fought in the name of Amulya Charan or in 
that of Katyayani, is abundantly clear upon the evidence, and 
indeed, has not been seriously disputed before us. The par- 
ties defendants to the suit of Katyayani Dasee were Kali Das 
and Bhola Nath, the two grandsons of Kajballav, xiinulya Cha- 
ran Seal, the natural brother of the then plaintiff and second 
adopted son of Mati Dasee, and Barada Kanta Sarkar, an offi- 
cer of the Court, who had been appointed receiver of the estate 
in the suit of Amulya. It is necessary to observe that the suit 
’ Htas valued at Its. 2,100, whereas the suit of Amulya Charan 
had been valued at Its. 10,500, and court-fees were paid upon 
1 the smaller valuation, so that, whereas in the suit of Amulya, 
court-fees had been paid upon the plaint to the extent of 
Its. 490, court-fees to the extent of Its. 130 only were paid upon 
the plaint filed by Katyayani Dasee, although the subject- 
matters of the two litigations were identical. 

The plaint in the suit of Katyayani Dasee asked for con- 
struction of the will of Ilajballav, for declaration of title, for 
recovery of possession, for partition and accounts, and for in- 
cidental reliefs. Katyayani Dasee alleged that she was entitled, 
as the widow of Jogendra Nath, to a three-fourths share of the 
estate of Kajballav Seal, that the defendants Kali Das and 
Bhola Nath were entitled to a fourth share, and that conse- 
quently she was entitled to recover possession of a three- 
fourths share of the whole estate, which at the time was in the 
custody of the receiver. The first two defendants, Kali Das 



VOL, XXXVIII] CALCUTTA SEEIES. 655 

and Bliola Nath, resisted the claim on various grounds, some 1910 
of them obviously idle and futile. They denied the genuine- BajeIkshmi 
ness of the will of Bajballavj; they questioned the factum I^asee 

and validity of the adoption of Jogendra Nath, and Katyayani 

* • Dasee 

contended that neither Jogendra nor the plaintiff, as 

his widow, was entitled to any portion of the estate. 

The third defendant, xlmulya Charan, filed a written 
statement, through his natural father and guardian ad 
litem , Eanai Lai Sen, in which he urged that, upon a true 
construction of the will of Eajballav, the plaintiff had 
taken no interest in his estate, that his own adoption 
was valid and operative, that, as such second adopted son, he 
was entitled to a three-fourths of the estate, that he 
might be awarded such share, and that, if the Court should 
decide against him upon the question of title, provision might 
be made for his maintenance. The true position, therefore, in 
so far as Katyayani Dasee and Amulya Charan were concerned, 
was precisely identical with what it was in the suit of Amulya 
Charan. The brother and the sister were united against their 
common foe, the Sens, in whose favour they conceded an one- 
fourth share of the estate. As between themselves, Eatyayani 
Dasee urged that she was entitled to a three-fourths share, while 
Amulya controverted the claim mainly on the strength of the 
appeal which had already been preferred by him to this Court 
against the adverse decision in his suit. This obviously was 
the only position possible, for, as we have already explained, 
it was Eanai Lai Sen who managed the litigation on behalf of 
both the son and the daughter, who were at the time nomi- 
nally arrayed against each other, but were really united, as is 
now abundantly clear; for there was a secret understanding 
between them that, whoever might succeed, the estate recov- 
ered from the Sens, that is, the three-fourths share, would be 
divided equally between themselves. The Subordinate Judge, 
upon these pleadings, originally raised nine issues. The first 
issue covered the question of limitation, the second related to 
the genuineness of the will of Eajballav, and the third 
to the validity of the adoption of Jogendra Nath.- The 
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fif tli issue raised the question of the true construction of 
the will, the fourth -expressly raised a question in- 
cluded in the fifth, namely, whether the husband of Katya- 
yani Dasee was entitled to a three-fourths share of the 
estate; the sixth repeated the same question in a slightly 
varied form; the seventh and the eighth issues related to 
the question of the extent of the estate of Rajballav at the time 
of the death of Mati Dasee and the liability of the Sens, de- 
fendants, to account therefor; the ninth raised the question 
whether Amulya Charan had any interest in the estate. These 
issues were framed on the 17th June, 1903, but, as the suit did 
not come on for trial till after the decision of the appeal pre- 
ferred by Amulya Charan to this Court, three additional issues 
were raised on the 23rd November, 1905. These issues were 
rendered necessary, because after the decision of this Court 
in the appeal of Amulya Charan, Katyayani Dasee obtained an 
amendment of the plaint in her suit. She, or rather her father, 
Kauai Lai Sen, was not slow to appreciate the effect and to 
seek the benefit of the opinion expressed by this Court that, 
upon a true construction of the will of Rajballav, there was 
an intestacy as to the corpus •which had vested in Jogendra 
Nath and had subsequently passed by succession to Katyayani 
Dasee to the total exclusion of the Sens. Consequently, on the 
6th September, 1905, she had her plaint amended. She raised 
the value of her suit from Rs. 2,100 to Rs. 2,800 and paid ad- 
ditional court-fees in respect of the increased amount. She 
prayed now for a declaration that she was entitled to the whole 
of the estate to the complete exclusion of the Sens. In fact, 
she put forward her claim in the alternative, and sought for a 
declaration that she was entitled either to the whole or a three- 
fourths share of the estate. It is worthy of remark that at 
this time Amulya Charan was dead, so that there was no 
longer even any semblance of a conflict of interest between 
the brother and the sister. Kanai Lai Sen, who had so long 
strenuously fought, sometimes through his son, at others 
through his daughter, to recover the three-fourths share of the 
estate; obviously deemed it imprudent to allow this opportu- 
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nity to pass without an effort to secure the whole of the estate, 

in view of the decision of the High Court adverse to his son Rajlakshmi 

DaSEjB 

in the appeal preferred by him. Consequently, after the amend- 
ment of the plaint, when the Sens found that even the one- K ^J S ^, ANI 
fourth share so long uniformly conceded in their favour, was 
in jeopardy, three additional issues were raised. The tenth and 
the eleventh issues raised the question whether the decision of 
this Court in the appeal of Amulya Charan relating to the 
corpus of the estate could in any way bind them; and the 
twelfth issue raised the question whether the plaintiff Katya- 
yani Dasee could ask for construction of the will after the deci- 
sion of this Court in the suit commenced by the Sens in 1890, 
in which she was a defendant. It is necessary to mention, at 
this stage, an incident which ha.s an important bearing upon 
the present litigation. As we have already stated, Amulya 
Charan died in April, 1905, shortly after the dismissal of his 
appeal by this Court. At that time he was the third defendant 
in the suit commenced by his sister Katyayani Dasee. On the 
27th July, 1905, Katyayani Dasee made an application to the 
Court to substitute on the record his natural father, Kanai Dal 
Sen, as his representative in interest. In this application 
it was alleged that, as the High Court, in the appeal of Amulya 
Charan, had held that his adoption was invalid, because the 
power of Mati Dasee to take a second son in adoption had been 
exhausted upon the death of Jogendra Nath leaving a widow 
and a daughter, the proper person to be brought on the record 
was his natural father. On the 7th August, 1905, the Court 
made the order for substitution. It was overlooked that, if 
the decision of this Court in the appeal of Amulya Charan was 
accepted as correct, he was in no sense a necessary party to the 
suit of Katyayani Dasee, because he could not claim any inter- 
est in the estate of Kajballav as his second adopted son, and 
that, in this view, his natural father, Kanai Lai, could have no 
concern with that litigation. It has not been disclosed on be- 
half of Katyayani Dasee, or of Kanai Lai who admittedly guid- 
ed Katyayani Dasee in her suit, under what advice or upon 
what theory this application was made, But apparently there 
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was a change of front as. soon, as the notice of the suit was 
K.ulaksha» served upon Kauai Lai, because we find that on the 6th Sep- 
Dasek tember, 1905, Kauai Lai put in a petition of objection, in which 
Katyayanm ] ie asserted that, as Amulya had been validly adopted by Mali 
Dasee, he, as natural father of Amulya, could not possibly be 
his representative in interest so far as the estate of Rajballav 
Seal was concerned. It has not been explained why an applica- 
tion of this character was put in by Kauai Lai Sen. The posi- 
tion. would have been perfectly intelligible, if we did not know, 
as we do know now from the evidence of Katyayani Dasee and 
Kanai Lai, that Katyayani Dasee acted under the advice and 
guidance of her father in the matter of that litigation. It is 
conceivable that Kanai Lai who was the principal actor in 
both the litigations of Amulya and Katyayani, thought it pru- 
dent to present before the Court both the possible views, one, 
by the application of his daughter, the other in his own petition 
of objection. Whatever the motives of the parties might 
have been, we find that on the same day, the 6th Sep- 
tember, 1905 , an application was put in on behalf of 
Katyayani Dasee, in which she stated that her first appli- 
cation for substitution, made on the 27th July, 1905, 
was erroneous, that her father could not be the legal re- 
presentative of Amulya Charan, and that if he had left 
any heirs, they were the Sen defendants. Upon these allega- 
tions, she prayed that the name of her father, Kanai Lai Sen, 
might be removed from the record. The result was that, on 
that very day, the Court recorded an order, by which the name 
of Kanai Lai Sen was struck out, and It was declared that the 
cause of action survived against the two Sen defendants, so 
that none else was needed to be substituted in place of Amulya 
Charan. The position, therefore, was that Kanai Lai Sen, who, 
upon the application of his daughter, made probably at his own 
instance, had been brought on the record, was excluded from 
the suit upon his own objection and with the assent of his 
daughter. We may incidentally note here that on the 6th 
September, 1905, another order for substitution was made in 
the suit; as the first defendant, Kali Das Sen, had died, mean- 
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while, his son, Bankim Chunder Sen, was brought on the re- 1910 
cord as his legal representative. It is perfectly clear, there- Rajlakshmi 
fore, that after the 6th September, 1905, the suit proceeded I>A ^ 3EE 
between Katyayani Dasee on the one hand as plaintiff and Ban- ^^ YAYANI 
kim and Bhola Nath Sen as defendants on the other. The re- 
ceiver, Barada Kanta Sarkar, who had been placed in charge 
of the estate in the suit of Amulya Charan, and was still in 
possession, continued to be a party on the record. He was, 
however, in the position of a mere stake-holder, and was not 
really concerned with the controversy between Katyayani Dasee 
and the Sen defendants. On the 21st December, 1905, the 
Subordinate Judge gave his decision in this suit. With re- 
gard to the first two issues, he stated that the plea of limita- 
tion w r as not urged by the defendants and the question of 
genuineness of the will was waived by them, because probate 
had been granted so far back as 1870, and the Sens quite as 
much as the plaintiff claimed under that will. As regards 
the validity of the adoption of Jogendra Nath by Mati Dasee, 
he held that it had been amply established, and observed 
that the deed of adoption and the ceremonies thereunder were 
duly proved. In so far as the question raised in the twelfth 
issue was concerned, namely, whether the construction of the 
will was res judicata by reason of the decision of this Court 
in the suit commenced by the Sens in 1890, the Subordinate 
Judge held that the matter was open for consideration as 
that suit had been dismissed against the plaintiff Katya- 
yani Dasee. The Subordinate Judge then observed that the 
ninth issue had become unnecessary by reason of the death 
of Amulya Charan. As regards the remaining issues, the 
Subordinate Judge adopted the view taken by the High Court 
in the appeal of Amulya Charan, and came to the conclusion 
that there was an intestacy as to the corpus which vested in 
Jogendra Nath, and upon his death passed to his widow Katya- 
yani Dasee. In this view, the Subordinate Judge allowed the 
claim in respect of the whole estate. A decree was drawn up 
in accordance with his judgment on the 21st December, 1905, 
and was signed by the Subordinate Judge on the 17th January, 
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1910 1906. Tke original decree, which is on the record of the suit, 

Rajlakshmi shows on the face of it that the parties were Katyayani Dasee 
Basse as the plaintiff, Bankim Chandra Sen substituted in place of 
Katyayani Kali Das Sen as the first defendant, Bhola Nath Sen as the 
Daseej. secon( t defendant, and Barada Kanta Sarkar as the fourth de- 
fendant. In the place of the third defendant, Amulya Cha- 
ran, the following entry was made: “As Amulya Charan has 
died, Bahu Kanai Lai Sen was substituted in his place, but 
subsequently he was struck off from the category of defendants 
under order dated 6th September, 1905.” The Sens obtained 
a copy of the judgment and decree, and preferred an appeal on 
the 16th February, 1906. They chose the Court of the District 
Judge as the forum of their appeal, because the suit was 
valued at Rs. 2,800, and paid Rs. 165 as ad valorem court-fees 
on the memorandum. In other words, whereas in the suit of 
Amulya Charan, value at Rs. 10,500, the appeal was brought 
to this Court, in the suit of Katyayani Dasee, the appeal was 
taken to the Court of the District Judge, although the subject- 
matter of the two litigations was initially identical, and in the 
suit of Katyayani Dasee, by amendment of the plaint, the claim 
was made ultimately to include the whole of the estate instead 
of the three-fourths share only which Amulya Charan had 
sought to recover. In the memorandum of appeal presented 
by the Sens, the original of which is before us, the appellants 
are described as the first and second defendants. The respon- 
dents are described in two sets, first the plaintiff-respondent 
Katyayani Dasee, and next the defendants-respondents, name- 
ly Amulya Charan Seal and upon his death Kanai Lai Sen, and 
the receiver Barada Kanta Sarkar. An examination of the 
original makes it fairly clear that the name of Amulya Charan 
Seal was written first, and then the w r ords were interpolated 
“Upon his death in his place Kanai Lai Sen, resident of Cold 
Stream Cottage, Darjeeling.” It is superfluous to observe 
that this memorandum of appeal, as drawn up, w r as manifestly* 
erroneous. Kanai Lai Sen was not a party to the suit in the 
Court below; he was not a party to the decree made by the Sub- 
ordinate Judge. This fact was made patent on the face of that 
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decree, yet the Sen defendants-appel hints had the hardihood to 

make Kauai Lai Sen a party respondent to the appeal. The Eajlakshmi 

extraordinary laxity with which business was conducted in the 

Court of the District Judge, becomes manifest when we find Katyayani 

° 4 , Dasee. 

that this was not discovered in the office after the memorandum 

had been filed. It has been suggested by the learned vakil 
for the appellant that the matter was not brought to the notice 
of the Judge by the officers of the Court, not because of their 
negligence, but for very different reasons. It is not necessary 
for us, however, to express any opinion as to the manner in 
which this happened. It is sufficient to hold that the appel- 
lants brought on the record Kanai Lai Sen without any 
authority, and that this circumstance never came to the notice 
of the Judge. Notices of the appeal were served in due course 
upon the parties respondents. Katyayani Dasee filed a memo- 
randum of cross-objections under section 561 of the Civil Pro- 
cedure Code of 1882. Kanai Lai Sen also entered appearance, 
and it is worthy of note that he took no objection whatever 
that he had been made a party to the appeal. This is remark- 
able when we remember that he had strenuously and success- 
fully contended in the Original Court that he could not be 
made a party to the suit as the legal representative of his de* 
ceased son, Amulya Charan. It is not necessary at this stage 
to consider what his motives were and why he quietly ac- 
quiesced when he found that he had been made a party respon- 
dent to the appeal. The hearing was adjourned from time to 
time, and on the 1st November, 1906, an entry was made in the 
order sheet that, as there was a talk of compromise between the 
parties, the ease was adjourned for one month. We now know 
from the evidence on the record that negotiations for compro- 
mise had commenced long before the appeal was preferred, in 
fact, during the pendency of the suit in the Original Court. 

On the 9th January, 1907, upon the application of the Sen de- 
fendants-appellants and with the consent of the respondents 
one Shib Krishna Das was added as a party to the appeal, upon 
the allegation- that he had taken a mortgage from the Sens in 
respect of the disputed property so far hack’ as the 25th Sep- 

48 
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tember, 1908. On the same date the learned Judge recorded 
an order “ that the parties have now compromised their dis- 
putes and put in a petition/’ in terms of which he directed the 
decree in appeal to be drawn up* He further ordered the case 
to be remanded to the lower Court to have the decree carried 
out. This petition of compromise, which is the direct origin 
of the present litigation, was presented on behalf of the Sens, 
defendants-appellants, Shib Krishna Das, mortgagee from 
them, the added respondent, Kanai Lai Sen, whose name had 
been placed on tbe record of the appeal without the leave of the 
Court, and his daughter, Katyayani Dasee, the plaintiff-res- 
pondent. The terms of compromise were as follows : The de- 
cree of the first Court, which gave the entire estate of Rajballav 
Seal to the plaintiff Katyayani, was to be discharged. In lieu 
thereof, Katyayani was to obtain an absolute estate of inheri- 
tance in six-sixteenths share of the estate. The respondent 
Kanai Lai Sen, the father of the plaintiff, was likewise to get 
another six-sixteenths share as the equivalent of his advances 
of money and trouble for the series of litigations relating to 
the estate and ending with the compromise. The remaining 
four-sixteenths share was to be taken by the Sens, defendants, 
Bankim Chandra and Bhola Nath, in equal halves. The four- 
sixteenths share, thus given to the Sens, was to remain subject 
to the mortgage executed in favour of Sliib Krishna Das on the 
25th September, 1903 . Tbe mortgagee abandoned all claim 
upon the twelveth-sixteenths divided between Katyayani Dasee 
and Kanai Lai. The shares of the parties were to be partitioned 
amongst the two Sens, Bankim Chandra and Bhola Nath, Kat- 
yayani, and Kanai Lai Sen. A decree was drawn up on the basis 
of this petition of compromise on the 24th January, 1907, and 
the schedule to the decree described the subject-matter of the 
litigation as comprising several items of property, inclusive of 
forty-two bigahs of land in the suburbs of this city, upon which 
stood a market and various buildings. The parties to this peti- 
tion of compromise and their legal advisers, no doubt ima- 
gined at the time that all disputes had terminated, and Kanai 
Lai Sen must have satisfied himself that he had at last sue- 
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ceeded in his effort, extended over many years, to seize the 
estate of Rajballav Seal, of which he took, under the petition 
of compromise, a six-sixteenths share for himself and secured 
another six-sixteenths for his widowed daughter. The 
troubles of the parties, however, were by no means near the 
end, for on the 23rd April, 1907, Rajlakshmi Dasee, the 
daughter of Katyayani, commenced the present litigation 
for declaration that this consent-decree was in no way bind- 
ing upon her, and that it could not possibly affect her 
position as the reversionary heir of Jogendra Nath; she also 
prayed in the alternative that, if the Court found any sum 
was advanced by Kanai Lai Sen for the benefit of the estate, 
such sum might be declared a debt due by the estate to Kanai 
Lai. She valued the suit at two lacs of rupees, which she 
asserted was the true value of the subject-matter of the liti- 
gation. She joined as defendants six persons : first, her 
mother Katyayani Dasee; second and third, Bankirn Chandra 
Sen and Bhola Nath Sen; fourth, her maternal grandfather, 
Kanai Lai Sen; fifth, Shib Krishna Das, the mortgagee from 
the two Sens; and sixth, the receiver, Barada Kanta Sarkar. 
The defendants, Katyayani Dasee, Bankirn Chandra Sen, Kanai 
Lai Sen and Shib Krishna Das all resisted the claim of the 
plaintiff, but the principal contesting defendants were Katya- 
yani Dasee and her father, Kanai Lai Sen, who maintain- 
ed that the consent-decree w T as valid and operative, and 
was beneficial to the estate of Jogendra Nath. Kanai Lai, 
in paragraph 26 of his written statement, also suggested 
that the estate of Rajballav had never vested in Jogen- 
dra Nath or Katyayani, and that consequently the plaintiff 
Rajlakshmi, as the daughter of Jogendra and his reversionary 
heir, was not entitled to maintain any declaratory suit in 
respect thereof. Upon the pleadings six issues were raised by 
the Subordinate j udge : the first raised the question of court- 
fees, with which we are not concerned at this stage ; the second 
raised the question whether the plaintiff had any cause of 
action; the third covered the question of the effect of section 
43 of the Specific Relief Act, which, it was apparently sug- 
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gested, was a bar to the maintainability of the suit ; the xourth 
and fifth issues raised the two substantial questions in the liti- 
gation, namely, what was the nature of the interest ofKatya- 
yani in the property in suit, and whether the consent-decree of 
the 9th January, 1907, was binding* upon the plaintiff ; the sixth 
issue merely raised the question whether the plaintiff was en- 
titled to all or any of the declarations she sought in the plaint. 
Upon the first three issues the Subordinate Judge came to a 
decision in favour of the plaintiff Rajlakshmi Dasee. He held 
that the plaint was sufficiently stamped as a plaint in a decla- 
ratory suit, that the plaintiff had a cause of action, and that 
section 42 was no bar in view of the decision of this Court in 


the case of Srinihash Das v. Monmohini Dasi (1), in which it 
was ruled that a Hindu daughter was entitled during the life- 
time of her mother to maintain a suit for the construction of 
the will of her deceased father and for declarations incidental 
thereto, specially where the mother had done acts which might 
ultimately prove prejudicial to the interest of the daughter. 
Upon the fourth issue, namely, the binding character of the 
consent-decree of the 9th January, 1907, the Subordinate Judge 
held that Katyayani Dasee had entered into the compromise 
with caution and deliberation, and that undue influence or co- 
ercion had not been exercised upon her. He further found upon 
the evidence that Eanai Lai Sen had spent Rs. 8,000 for the 
maintenance of his daughter and her child, for the marriage 
expenses of his grandchild, and for litigation expenses to recov- 
er the estate, for the benefit of his daughter, from the hands of 
the Sens who had unlawfully seized it. In this view, as also 
in view of the circumstance that there was a dispute as to the 
construction of the will, the Subordinate Judge came to the 
conclusion that the decree was binding upon the plaintiff, in so 
far as it gave to Kauai Lai Sen a six-sixteenths share of the 
estate; bnt he held, that the decree could not be supported, in 
so far as it gave an absolute estate of inheritance to Katyayani 
Dasee, who was entitled to no more than the interest of a Hindu 


(1) (1906) 3: C. L. J. 224. 
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widow , in tlie estate of her husband. The Subordinate Judge 
accordingly made a decree, by which he declared that Katyayani 
Dasee could not acquire any right larger than that of a Hindu 
widow in the six-sixteenths share of the property obtained by 
her under the terms of the consent-decree. The plaintiff has 
now appealed to this Court, and on her behalf the decision of 
the Subordinate Judge has been assailed on three grounds, 
namely, first, that the consent-decree is inoperative, in so far as 
the plaintiff is concerned, inasmuch as it was made by the 
Court of the District Judge, which had no jurisdiction over 
the subject-matter of the litigation, was between parties one 
of whom, Kauai Lai Sen, was made a party to the appeal with- 
out the knowledge or authority of the Court, and, so far as it 
was in favour of Kauai Lai, went beyond the scope of the suit; 
secondly, that the plaintiff is not bound by the consent-decree, 
because it was not made after full contest in a bond fide liti- 
gation ; and thirdly, that the compromise on which the decree 
was based was in itself unjust and improvident, and in any 
view, even upon the assumption that Kauai Lai Sen had spent 
some money to enable his daughter to recover from the Sens 
the estate of her husband, there was no justification for an 
arrangement by which he had been given a six-sixteenths share 
of the estate, which is worth at least Rs. 50,000. The first 
and second of these positions have not been seriously contro- 
verted on behalf of Kanai Lai Sen and Katyayani Dasee; but 
it has been argued on their behalf that, upon a true construc- 
tion of the will of Rajballav, Jogendra Nath did not take such 
interest in his estate as could pass by succession to his widow, 
Katyayani Dasee, and subsequently to the plaintiff and her chil- 
dren as the ultimate reversioners ; and that, from this point 
of view, the plaintiff is not entitled to maintain the present 
action. It has also been contended, though somewhat faintly, 
on behalf of Katyayani that the decree of the Court below, in 
soi far as it declares that she is entitled to the interest of a 
Hindu widow in the estate taken by her under the consent- 
decree, ought not to he maintained. The appeal has not been 
contested by the Sens defendants, who have not entered ap- 
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pearanee, though served with notice ; but, on behalf of*tlie re- 
presentatives of their mortgagee, it has been argued that either 
under the consent-decree or under the will of Eajballav, the 
mortgagers are entitled to an one-fourth share of the estate 
against which the mortgage may be enforced. The position 
taken up by the mortgagee, therefore, in substance, is that it is 
immaterial for his purposes what happens to the consent-de- 
cree, as he can always proceed against the one-fourth share of 
the estate which belonged to the Sens. 

In so far as the first point taken on behalf of the appel- 
lant is concerned, it has been pointed out that, in view of the 
true value of the subject-matter of the litigation, the District 
Judge had no jurisdiction to entertain the appeal which ought 
to have been preferred to this Court. The facts upon this part of 
the case cannot possibly be doubted, and indeed have not form- 
ed the subject of controversy before us. As we have already 
stated, the suit of Katyayani Dasee, in which the consent- 
decree was ultimately made, was originally valued at Ks. 2,100, 
and was instituted in the Court of the Subordinate Judge. In 
so far as the original Court was concerned, it was obviously 
immaterial for purposes of jurisdiction what value was put 
upon the subject-matter of the litigation, because if the value 
exceeded Its. 2,000, it was properly instituted in the Court of 
the Subordinate Judge. But the question of valuation was of 
paramount importance for the determination of the forum of 
appeal. That the under-valuation was deliberate admits of no 
doubt or dispute. In the suit of Amulya Charan, which had 
been instituted by Kauai Lai Sen, on his behalf in 1901, the 
value of the subject-matter then in dispute, that is, a three- 
fourths share of the estate of Eajballav Seal, was stated to be 
Es. 10,500. This statement itself, as we shall presently see, 
was a gross under- valuation ; but, from the point of view of 
jurisdiction, either of the Original Court or of the Court of 
Appeal, it was immaterial, because the suit was tried by the 
Subordinate Judge, and heard on appeal by this Court; and if 
the parties had so chosen, in so far as the value of the subject- 
matter was concerned, they would have been entitled to take 
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the matter to His Majesty in Council. In the suit of Katyayani, 
however, instituted in 1903, the very same share in dispute was 
deliberately valued at Rs. 2,100. It has, indeed, been suggested 
that there was a difference between the suits of Amulya Charan 
and Katyayani Dasee, because, if successful, the former would 
take an absolute interest, while the latter would take the 
qualified interest of a Hindu widow. But the suggested dis- 
tinction, even if it is assumed to be well-founded, does not ex- 
plain the difference in valuation, for in the cross-objections 
filed by Katyayani in this Court, the life-interest is valued at 
one-third of the absolute interest. That the suit was grossly 
under-valued, admits of no controversy, and indeed, has not 
been disputed before us. Whether this was done with a view 
to defraud the State in the matter of court-fees or from any 
ulterior motive, w 7 e are not in a position to determine. The 
true value of the property, as Kanai Lai Sen himself admits 
in his deposition in the present case, was more than Rs. 95,000. 
We have before us the papers of the partition effected by the 
Court of the Subordinate Judge in the suit of Katyayani Dasee 
on remand after the consent-decree. We find from these papers 
that the properties were valued by a qualified engineer at 
Rs. 1,37,058, and this valuation was accepted by all the parties, 
including Katyayani Dasee and Kanai Lai Sen, without any de- 
mur or dispute. We have it, therefore, that the three-fourths 
share originally included, in the suit of Katyayani Dasee, the 
true value of which is more than Rs. 1,00,000, was deliberately 
valued in the plaint at Rs. 2,100. The result was that the 
plaintiff defrauded the State of the fee payable to a much larger 
extent than had been done in the case of Amulya Charan. The 
proper fee payable was Rs. 1,450. The amount paid upon the 
plaint in the suit of Amulya Charan was Rs. 490, and the 
amount paid by Katyayani Dasee upon her plaint was Rs. 130 
only. But what was much w T orse in the case of the suit of 
Katyayani Dasee, was that the jurisdiction of the High Court 
as the Court of Appeal was ousted. The District Judge could 
take cognizance of the appeal only if the value of the subject- 
matter of the litigation did not exceed Rs. 5,000. As we have 
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^^6 already stated , Use value of the subject-matter was mofe tliau 

IUjuakhhmi ihs. 1,07,000, because Kutyuyiuii Da see at a later stage had her 
DkHhh pl a i iJL t amended so as to include the whole estate. It is clear, 

K atyay am therefore, that I he consent-decree made bv the District Judge 
Da&KK. . , ; ^ , , 

was made wholly without jurisdiction. We are not now called 

upon to consider what the effect of such lack of jurisdiction 
would be upon the decree, in so far as the parties thereto were 
concerned. It is manifest that so far as a stranger to the de- 
cree is concerned, who is interested in the property affected 
by the decree, he can obviously ask for a declaration that the 
decree is a nullity, because made by a Court which had no 
jurisdiction over the subject-matter of the litigation. It is 
an elementary principle of law that, if a Court has no jurisdic- 
tion over the subject-matter, its judgments and orders are mere 
nullities, and may not only be set aside at any time by the 
Court in which they are rendered, but be declared void by 
every Court in which they are presented : Ferguson v. Mahon 
(1), Briscoe v. Stephens (2), Buchanan v. Rucker (3), Attorney- 
General v. Hotham (4), Verkin v. Proctor (5), Ex parte Km - 
ning (6), Brown v. Compton (7). If a Court lias no jurisdic- 
tion, its judgment is not merely voidable, but void, and it is 
wholly unimportant liow precisely certain and technically 
correct its proceedings and decisions may have been ; if 
it has no power to hear and determine the cause, its 
authority is wholly usurped and its judgments and orders 
are the exercise of arbitrary power under the forms, but 
without the sanction of the law. These principles apply, 
not only to Original Courts, but also to Courts of Appeal. 
Jurisdiction over the subject-matter, whether in the Court 
of first instance or in the Appellate Court, is given only 
by law, and cannot be conferred by consent of parties. Ac- 
cordingly where an Appellate Court does not possess jurisdic- 


(1) (1839) 11 A. & E. 179; 
52 B. B. 301. 

(2) (1824) 2 Bing. 213; 

27 It. B. 597. 

(3) (1808) 9 East, 192; 

9 B. R. 531. 
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(5) (1768) 2 Wilson 382. 
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tion to # review the action of the Court below, jurisdiction cannot 
be conferred upon it by consent of the parties ; and any waiver 
on their part cannot make up for the lack or defect of juris- 
diction; Gurdeo Singh v. Chandrikah Singh (1), Baij Nath 
Singh v, Gajraj Singh (2), Gooroo Per sad Roy v. Juggohun - 
dhoo Mozoomdar (3), Golab Sao v. Choiodhury Madho Lai ( 4), 
Legdard v. Bull (5), Minahhi Naidu v. Suhramanya Sasiri 

(6), Lawrence v. Wilcoch (7), The Queen v. The Judge of 
the County Court of Shropshire (8), Zn- re Aylmer (9). These 
cases lay down the doctrine that, where no jurisdiction exists* 
no action on the part of the plaintiff, no inaction on the part 
of the defendant, can invest the Court with any of the ele- 
ments of power or of vitality, so as to convert the proceeding 
before it into a proper judicial process. If a Court assumes 
to act where it has no jurisdiction, its adjudications are all 
utterly void and have no effect either as an estoppel or other* 
wise. From this point of view, the consent-decree is entirely 
unavailing for want of jurisdiction, and consequently neither 
binds nor bars the plaintiff : KalJca Parshad v. Kanhaya Singh 
(10). The case before us is, indeed, really much stronger than 
any to which we have referred, because here the plaintiff was 
not a party to the proceedings in which the consent-decree was 
made, and she, at any rate, did not contribute by her silence 
or acquiescence to the usurpation of jurisdiction by the Dis- 
trict Judge. The whole proceeding, in fact, was a fraud 
upon the jurisdiction of this Court, which alone was compe- 
tent to hear an appeal in a controversy relating to the subject** 
matter of that litigation. It is further worthy of remark that 
this deliberate under-valuation, by means of which the ap- 
peal was taken to the Court of the District Judge, has been 
productive of the extraordinary result that Eanai Lai Sen, 


(1) (1907) I. L. E. 36 Calc. 193. 

(2) (1910) 7 All. L. J. E. 675. 

(3) (1862) W. E. F. B. 15. 
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1910 without the leave or knowledge of the Court, was added as a 
Eajlakshmi party to the appeal. As we have already explained at full 

Dasee length, Kauai Lai Sen was sought to be added as a defendant 
Katyayani in place of Amulya Charan Seal upon the death of the latter ; 

Dasee. resisted, and his objection prevailed. A note was made 

on the record that his name, which had been provisionally sub* 
stituted, was removed. This fact was also expressly stated 
on the face of the decree. Yet the Sens, when they preferred 
an appeal to the District Judge, added him as a party respond- 
ent. In their memorandum of appeal they described Kanai 
Lai Sen as if he had been a party in the Court below; and 
they attached a copy of the decree, which showed, on the 
face of it, that that was not so. Matters were, however, at 
the time so carelessly conducted in the Court of the District 
Judge that this circumstance escaped the notice of the officers 
of the Court; and Kanai Lai Sen entered appearance in the 
appeal, though he had protested in the Court below that he 
was in no sense a necessary party to the litigation. One cir- 
cumstance is quite clear; if the appeal had been preferred to 
this Court, such a contingency would have been impossible. 
Memorandums of appeal presented to this Court are so mi- 
nutely scrutinised before they are registered that any attempt 
of this character to add as a party respondent to an appeal a 
person who was not a party in the Original Court, could not 
possibly have escaped detection. However, by reason of the 
laxity of procedure in the Court of the District Judge, Kanai 
Lai was afforded the opportunity to enter appearance as a 
party respondent in the appeal. Why he acquiesced in the 
action of the Sens in making him a party to the appeal, can 
only be a matter for speculation. It was suggested in the 
Court below, and the suggestion has been repeated here, that 
the Sens made Kanai Lai a party to the appeal, because they 
wanted to have a substantial man on the record, against 
whom they might proceed for recovery of costs in the event of 
ultimate success. But it is hardly conceivable that the Sens 
or their legal advisers could ever have entertained an idea that 
a person could, at the appellate stage, be made responsible for 
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costs, though liis name had been placed on tiie record with- 1910 

out the leave or knowledge of the Court. Besides, how aid i^jlaksiimj 

the bens foresee that Kanai Lai would take no exception to Bases 

the course adopted by them and allow himself to be entangled Katyayani 
» ' ■.'■■■■■; ; Basek* 
in the litigation? On the other hand, it has been suggested 

by the learned vakil for the appellant that this was a device 
adopted by all the parties to have a consent-decree under which 
Kanai Lai might be awarded a substantial share of the estate. 

This suggestion is very likely well-founded, because the evi- 
dence makes it clear that negotiations for compromise were 
in progress even before the decree was made by the Original 
Court. The undoubted fact that the Sens made Kanai Lai a 
party who acquiesced in such action contrary to his attitude 
in the Court of first instance, is unquestionably a matter for 
just comment. But whatever the motive might have been 
for the strange procedure, we know the result of it. A con- 
sent-decree was made between the parties, by which Kanai Lai 
was awarded a substantial share of the estate, though he was 
not a party to the suit nor a party to the appeal, and though 
possibly the Court was not even aware of this circumstance. 

The outstanding features of the case, therefore, are, first, that 
by reason of a deliberate under-valuation, the appeal was 
taken to a Court which had no jurisdiction over the subject- 
matter of the litigation as a Court of Appeal, and the juris- 
diction of the High Court was thus ousted. Secondly, that 
by reason of the laxity of proceedings in the Court of the 
District Judge, Kanai Lai Sen was irregularly brought on the 
record without any order of the Court, and a consent-decree 
was thus made between the parties to the suit and a stranger 
whose name ought not to have been placed on the memoran- 
dum of appeal. It is manifest, in our opinion, that a consent- 
decree made under these circumstances cannot be deemed a 
valid and operative decree binding upon the estate in the 
hands of the reversionary heir. On this ground alone the 
plaintiff is entitled to a declaration, that the decree is not 
operative as against her. We may add that the learned vakil 
for the appellant further contended that the consent-decree 
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1910 was also vitiated by tlie eireunLstance that it went beyond the 
RajlIkshmi SC( >pe of the suit, and was consequently in contravention of 
Dasee section 375 of the Code of 1882 . That section provides tnat, 

c. 

Katya yam in the event of a lawful agreement or compromise of a suit, 
Dasee. |.| ie (j 0U1 q gKaii p ass a decree in accordance therewith so far 
as it relates to the suit. Now the matter in controversy in 
the suit was the question of title to the estate of iiajbailav 
Seal, had it vested m his adopted son, J ogendra Nath, in whole 
or m part, and passed by succession to Katyayam, the widow 
of J ogendra Nath, or had it vested, in whole or in part, in 
the grandsons by his daughter, the two Sens. Kauai Lai Sen 
had no claim against the estate of Iiajbailav Seal. He 
might be imagined to have some claim against his daughter, 
whom he had maintained and had assisted to recover the es- 
tate of her husband. Consequently, the claim of Lanai Lai 
Sen against his daughter could not, by any possibility, be 
treated as part of the matter in controversy in the suit of 
Katyayani. Trout this point of view, therefore, any decree in 
favour of Kauai Lai Sen would be beyond the scope of the 
suit, a position which is considerably strengthened by the un- 
doubted fact that Kauai Lai in the Original Court successfully 
maintained that he was in no sense a necessary party. Under 
these circumstances, we must hold that the consent-decree is 
not binding npon the plaintiff, and she is entitled to a de- 
claration to that effect. 

The second ground urged on behalf of the appellant is, in 
our opinion, equally well-founded. It has been contended on be- 
half of the plaintiff that the consent-decree, made as it was be- 
tween her mother, a Hindu widow, with a qualified interest in 
the estate of her husband, and other persons who claimed title 
in that property, is not binding upon the appellant as the rever- 
sionary heir to tlie estate of her father. No serious effort has 
been made on behalf of the defendants-respondents to contro- 
vert this position, and, in view of the authorities, to which w T e 
shall presently refer, the ground urged by tlie appellant must 
be deemed unassailable. In the case of 1 unit Konwur v. 
Hoop N drain Singh (1), their lordships of tlie Judicial Com- 
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mittee laid down that 1 2 3 4 'the daughters could not be bound up *910 
by a compromise made by the widow under any circum - Rajlakshmi 
stances No doubt in that case the widow by the compro- ^ A ® EB 
mise made good terms for herself in complete disregard of Katyayani 

■ ■■■ # ■ ■ D ASETS. 

the interest of her daughter, who was the reversionary heir. 

The decision of the Judicial Committee, however, was not 
based on any such narrow ground. That this is the true view 
of the decision of their Lordships is clear from the case of Sheo 
Narain Singh v. Khurgo Koerry (2), in which a consent- 
decree based on a compromise made by a Hindu widow was 
held inoperative against the reversioners, who claimed the 
estate after the death of the widow. Again, in the case of Sant 
Kumar v. Deo Saran (3), Mr. Justice Mahmood held that 
the rule laid down by the Judicial Committee in the case of 
Katama Natchiar v. The Rajah of Shiva gunga (4), was ap- 
plicable only to decrees fairly obtained against the widow in 
a contested and bona fide litigation, and would not apply to a 
compromise by the widow which could not "clearly be regard- 
ed as on a higher footing than any alienation which the widow 
in possession of the estate might have made. A similar view 
has been adopted by the Bombay High Court in the case of 
Jerain Laijee v. Veerbai (5), in which it was ruled that any- 
thing short of a decree in a suit contested to the end could 
not have the quality attributed to a decree in a contested li- 
tigation by the Judicial Committee in the case of Katama 
Natchiar v. The Rajah of Shivagunga (4). Precisely to the 
same effect is the decision of the Allahabad High Court in the 
cases of Gobind Krishna Narain v. KJmnni Lai (6), and Ma- 
hadei v. Baldeo (7). In the first of these cases, Sir John 
Stanley, C.J., pointed out that the doctrine of a family set- 
tlement of doubtful claims, as enunciated in Stapilton v. Sta - 
pilton (8), cannot be applied to the case of a compromise by 
a Hindu widow so as to effect the position of a reversidnery 


(1) (1880) 6 C. L. R. 76. 
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1910 heir, because in tliat very case tbe statement of the rule is 
Rajlakshmi limited by tbe important qualification that the compromise 
Dasee w itliin the power of each party, if honestly done.” The 

Katyayani learned Chief Justice held that a Hindu widow or daughter, 
who is a limited or qualified owner, has not the power to enter 
into compromise so as to bind the inheritance in the hands of 
the reversionary heirs. The view indicated in the series of 
decisions to which we have referred, has been recently fol- 
lowed in this Court as settled law: see Roy Rad ha Kissen v. 
Nauratan Lai (1), where the earlier authorities are reviewed 
and Asharam Sadhani v. Chandi Churn M ulcer jee (2). No 
doubt, as pointed out by Mr. Justice Ameer Ali in Nicholas v. 
Asphar (3), a consent-decree is just as binding on the parties 
to the proceeding as a decree after a contentious trial, a posi- 
tion which is amply supported by cases of the highest author- 
ity: In re South American and Mexican Company (4); The 
Bellcairn (5). But the matter obviously stands on a differ- 
ent footing when the question is raised whether the consent- 
decree may operate to the prejudice of persons not parties 
thereto. As was well observed in Huddersfield Banking Com- 
pany, Limited v. Lister (6), the real truth of the matter is 
that a consent-order is a mere creature of the agreement; and 
that if greater sanctity were attributed to it than to the ori- 
ginal agreement itself, it would be to give the branch an exist- 
ence which is independent of the tree. To use the language 
of Lord Justice Kay, the consent order is only the order of 
the Court carrying out an agreement between the parties. We 
must consequently hold that the rule recognised in the long 
series of decisions, to which we have referred, is well founded 
on principle and ought to be maintained. The plaintiff is 
therefore entitled to a declaration that the consent-decree, as 
a decree, is not binding upon her as the reversionary heir to 
the estate of her father. Hence the second ground urged on 
behalf of the appellant must prevail. 


(1) (1907) 6 C. L. J. 490, 525. (4) [1895] 1 Ch. 37. 

(2) (1908) 13 C. W. N. 147. (5) (1885) 10 P. D. 161. 

(3) (1896) I. L. B. 24 Calc. 216. (6) [1895] 2 Ch. 273. 
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The third ground urged on behalf of the appellant is 1810 
that the consent-decree is inoperative against the plaintiff be- Bajlakshmi 
cause, based on a compromise, prejudicial to the interest of ^Dasee 
the reversionary heirs and in excess of the powers of the widow Katyayani 
as qualified owner. This ground raises an important question I)asee * 
of fact. The learned J udge in the Court below came to the con- 
clusion that Kanai Lai Sen had spent Rs. 8,000 for the bene- 
fit of his daughter, partly on account of the maintenance of 
herself and her daughter and partly on account of the mar- 
riage of his granddaughter, and the remainder on account of 
the litigation expenses to enable his daughter to recover the 
estate of her husband. The learned vakil for the appellant 
has directed a stringent criticism upon this part of the case, 
and has minutely scrutinised the evidence adduced by Kauai 
Lai Sen and by Katyayani to show that the compromise was a 
fair transaction. The learned vakil has invited our atten- 
tion to the fact that, whereas, according to Kanai Lai himself, 
the share of the estate taken by Mm was worth at least 
Rs. 30,000 according to the finding of the Subordinate Judge, 
he cannot in any sense be treated as a creditor of his daughter 
to the extent of more than Rs. 8,000. In the course of the 
able argument which he addres|ed to us on this point, he fur- 
ther contended that the finding of the Subordinate Judge, even 
to the extent to which it is favourable to Kanai Lai Sen, is 
based upon very questionable evidence ; that the accounts pro- 
duced have been manufactured for the purposes of the suit; 
that trustworthy vouchers have not, in all cases, been brought 
forward; that there are serious contradictions in the evidence 
now given, taken along with previous statements of the par- 
ties as to the period during which Katyayani and her daughter 
were maintained by her father; and that, in substance, al- 
though it may be conceded that Kanai Lai has spent some 
money on behalf of Ms widowed daughter, the evidence as 
to what precise amount has been spent is wholly illusory and 
will not stand the test of criticism. He has finally argued that 
the price which the daughter has paid to her father is mani- 
festly disproportionate to the benefit conferred, while Kanai 
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Lai, according* to the Subordinate Judge, lias spenl about 
Bs. .8,000 for the' benefit of his daughter, he has secured for 
himself an absolute interest in properties which we now know 
are worth at least Bs. 50,000. Under these circumstances, the 
learned vakil for the appellant has contended that, even if 
what is assailed had not been a consent-decree but a private 
conveyance, the transaction could be successfully impeached 
by the reversionary heir who finds that, her inheritance has 
been taken half by her mother as absolutely entitled thereto, 
and the other half by her maternal grandfather as the price 
for his assistance, with the possible result that no part of the 
estate of her father may ever reach her hand. The considera- 
tions which have been thus urged are obviously of a weighty 
character, but we do not propose to examine them, because, 
as the consent-decree must be declared inoperative as against 
the plaintiff on the first and second grounds taken by the ap- 
pellant, it is needless to scrutinise the facts minutely for the 
purpose of a decision on the third ground. 

In the view indicated above, the conclusion is irresistible 
that the plaintiff is entitled to the declaration that the con- 
sent-decree is inoperative against her. But on behalf of 
Katyayani and Kanai Lai, what must be deemed a desperate 
effort has been made to defeat the suit on the ground that 
the plaintiff Rajlakshmi has no interest in the estate covered 
by the decree, and is consequently not entitled to maintain a 
declaratory suit in respect thereof. The learned counsel who 
appeared on behalf of Kanai Lai Sen strenuously contended 
that upon a true construction of the will of Rajballav Seal 
the estate never vested absolutely in the first adopted son, Jo- 
gendra Nath, so that the plaintiff cannot claim to be the 
reversionary heir of her father with regard to such estate. 
We intimated to the learned counsel, in the course of the 
argument he addressed to us, that it was not open to him to 
take this position, because the compromise-decree impeached 
by the plaintiff was based obviously on the footing that the 
Sens were entitled to one-fourth share of the estate, that the 
remaining three-fourths belonged to Katyayani as the widow 
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of Jogendra Nath, and that the three-fourths ought to be 
divided in equal halves between Katyayani and her father. In H-a^lakshmi 
spite of this expression of opinion, the learned counsel insist- v. 
ed that he was entitled to address the Court upon this point, K j)Jg^j ANI 
and we accordingly afforded him full opportunity to place 
before us his arguments upon the question of the construction 
of the will. Since the close of the arguments, we have mi- 
nutely scrutinised the records of this litigation, as also of the 
three previous suits between the parties or their predecessors, 
and we need only state that such examination, has strongly 
confirmed the view we first indicated that neither Kanai Lai 
nor Katyayani was entitled in the present litigation to contend, 
as was sought to be done, that Katyayani was not entitled to 
the estate as the widow of her husband, Jogendra Nath. The 
history of the previous litigations shows that, in the suit of 
1890, the Sens obtained a declaration that they were entitled 
to an one-fourth share in the estate of Rajballav Seal. In 
the suit of Arnulya Charan, it was conceded by the then plain- 
tiff that he was entitled to a three-fourths share and the Sens 
to the remaining one-fourth. A similar position with refer- 
ence to the Sens was adopted by Katyayani, at that time a de- 
fendant, when she contended that she, and not her brother, was 
entitled only to the three-fourths share. There was no sug- 
gestion on her part at the time that the Sens were not entitled 
to an one-fourth share. In the suit of Katyayani herself, she ori- 
ginally came to Court upon the allegation that she was entitled 
to only three-fourths share of the estate, and that the remainder 
belonged to the Sens. It was only after the decision of this 
Court in the appeal of Arnulya Charan, that she sought to 
profit by the observations of the learned Judges, and had her 
plaint amended so as to include a claim to the whole estate. 

Rut the position which she then took up was, not that she had 
no interest in the estate as the widow of her husband, and that 
the whole estate had passed to the Sens, but that she was en- 
titled to the whole to the exclusion of the Sens. She sueces- 
fully asserted this title in the Court of first instance. Her 
position throughout the trial in the Original Court was that 
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there was an intestacy as to tlie corpus which thus vested in 
the first adopted son, Jogendra Nath, and subsequently passed 
by succession to herself. When the Sens appealed to the 
District Judge, the position was not materially changed, for 
the claim which Katyayani continued to assert was based ex- 
clusively on her right as the widow of Jogendra Nath. In 
the face of these circumstances it has been boldly suggested 
in this Court that the compromise was made on the basis that 
Jogendra had no interest at all, and that the Sens made a 
present of three-eighths share to Katyayani and another three- 
eighths to Kanai Lai Sen. The learned counsel for Kanai Lai 
Sen has seriously contended that he took a three-eighths share 
of the estate, not on the assumption that it was the property of 
Jogendra Nath, but that it was the property of Rajballav 
Seal, which had passed to the sons of his daughter. The posi- 
tion is manifestly untenable, for what claim had Kanai Lai 
against the estate of Rajballav Seal so as to justify an aliena- 
tion in his favour? The ground assigned in the petition of 
compromise for giving a share to Kanai Lai Sen was that he as 
the father of the then plaintiff, Katyayani, was justly entitled 
to get a share as the equivalent of his advances of money and 
trouble for the series of litigations ending with that compro- 
mise. To whom had he advanced the money and who was the 
party benefited by the trouble he had taken in the conduct of 
the series of litigations? Obviously it was his daughter, and 
the only intelligible view of the compromise is that it gave 
four-sixteenths share to the Sens and their mortgagee, and 
that the remainder, to which the title of Katyayani was admit- 
ted by the Sens, was equally divided between herself and her 
father. The suggestion that Kanai Lai obtained a share of 
the estate of Rajballav Seal as such is entirely baseless. He 
might reasonably be treated as the creditor of his daughter, 
and the share he took must be deemed to be a share which, had 
he not taken it, would have belonged to his daughter; in other 
words, he took not directly from the Sens, but from his 
daughter, Katyayani. The inference, therefore, follows that 
the true effect of the consent-decree was that the Sens took 
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one-fourth of' the estate and the remainder was taken by 19lc 
Katyayani and her father in equal halves; this latter three- Rajiakshmi 
fourths was obviously treated as the property of Jogeudra y':^ 
Nath, because Katyayani would not be entitled to anything Katyayani 
except as the widow of Jogendra Nath, and Kanai Lai Sen 
would not be entitled to claim anything except as the credi- 
tor of Katyayani, The plaintiff, therefore, may justly assume 
the position that as by this consent-decree the three-fourths 
share of the estate has been dealt with as the property of her 
father, Jogendra Nath, she, as the reversionary heir, is entitled 
to the declaration that the decree is not operative against her. 

In this view, we must hold that neither Katyayani nor Kanai 
Lai Sen can be allowed, for the purposes of the present litiga- 
tion, to assume the position that Jogendra Nath never took 


any interest in the estate of Rajballav Seal, and that Katya- 
yani had at no time any claim thereto as widow of Jogendra 
Nath. We may here observe that, although this suggestion 
was made in paragraph 2G of the written statement of Kanai 
Lai Sen, it was really inconsistent with the suggestion made 
in paragraph 16 that he was entitled to be reimbursed from 
Katyayani or Amulya Char an, whoever might succeed in the 
litigation. The argument now sought to be advanced is also 
contrary to the allegations made in paragraph 9 of the writ- 
ten statement of Katyayani and of paragraph 8 of the written 
statement of one of the Sens, who themselves do not claim more 
than one-fourth share of the estate. We may also remark 
that no trace is to be found in the judgment of the Subordi- 
nate Judge of any argument addressed to him to the effect 
that Katyayani had no shadow of a title to the estate, and it is 
manifest that such a position cannot be seriously assumed by 
her or by her father in the present litigation. We must 
therefore, refuse the invitation of the learned counsel to de- 
termine the title of Jogendra Nath under the will of Rajbal- 
lav. We may add that the question is one not wholly free from 
difficulty, and it would, in our opinion, needlessly embarrass 
the parties if we were to pronounce an opinion upon it when 
it is not necessary for us to do so. It is further worthy of re- 
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mark tliat if the will ever requires to be construed for the 
benefit of the present parties, a question may very well arise 
as to how far the matter may be deemed concluded by the de- 
cisions in the suit of the Sens in 1890, and of Amulya Charan 
in 1901, and by the pleadings of the parties in the suit of 
Katyayani herself in 1903. This preliminary question is ob- 
viously one of some intricacy ; it does not appear to have been 
suggested to the Court below, and the materials placed before 
us are by no means sufficient for its adjudication. This is an 
additional reason why Katyayani and Kanai Lai Sen should 
not now be permitted to assume a position wholly contradictory 
to the position previously taken by them and to their plead- 
ings in the present case. 

The result, therefore, is that this appeal must be allow- 
ed and the decree made by the Subordinate Judge discharged. 
The plaintiff will have a declaration that the consent-decree, 
made on the 9th January, 1907, is void and inoperative as 
against her, and that she is, in no way, bound by the parti- 
tion proceedings wffiich have taken place in execution of that 
decree. The plaintiff is entitled to her costs both here and 
in the Court below’ as against the 1st and 4th defendants, 
s. m. Appeal allowed. 
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APPELLATE CIVIL 

Before Mr, Justice Coxe and Mr. Justice Teunon. 

SHASHI BHUSHAN BEED 
■ v. 

JQTXNDBA NATH ROY CHOWDHRY.* 

Partition, suit for — Procedure — Amendment of plaint by order of 
Court altering nature of suit— Acquiescence by plaintiff — Appeal, in 
disregard of amendment of plaint, not barred . 

It is incumbent on the Court, in a suit for partition, to come to a 
clear and definite finding that the plaintiff had title to the property, 
before proceeding further into the case, and a judge on appeal should 
also observe the same procedure. 

Bidhata Bai v. Bam Chariter Bai (1) referred to. 

If the Judge, on appeal, finds the question of title to the property 
in favour of the plaintiff, any finding on the question of possession 
does not debar the Judge from affirming the preliminary decree for par- 
tition passed by the first Court and does not justify him in remanding 
the case to the lower Court for retrial. 

At the hearing of the appeal, the Judge held that the plaint 
should be amended and the plaint was accordingly amended with the 
acquiescence of the plaintiff, so as to alter the nature of the suit. 

A fresh written statement was filed by the defendant and fresh issues 
were framed. These facts did not preclude the plaintiff from filing 
an appeal, within the time allowed by limitation, if, on reflection, he 
thought that the action taken by him in amending the plaint was 
injudicious. 

Second Appeal by the legal representatives of Shashi 
Bhiisan Beed, the plaintiff. 

This was a suit for partition of immoveable property. 

The allegation in the plaint were, inter alia , that Mathura- 
nath Roy Chowdhry and Priyanath Roy Chowdhry had equal 
shares in the properties mentioned in schedules A and B an- 
nexed to the plaint. After the death of Mathuranath his 

* Appeal from Order, No. 50 of 1910, against the order of F. Roe, 

District Judge of 24-Pergs., dated Nov. 26, 1909, reversing the decree 
of Mahim Chandra Sarkar, Subordinate Judge of that District, dated 
May 12, 1909. 


1941 
May 9 . 


(1) (1907) 12 C. W. N. 37. 
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1911 share devolved upon the defendant, and the share of Priya- 

Shashi natli upon his three sons. The sons of Priyanath mortgaged 

“XT their share to one Mirza Ahmed Beg. The said Mirza, in 

T v ' execution of his own mortgage-decree and also in execution of 

JoTINDEA . 

Nath. money-decrees obtained by others, purchased the properties 
Chowdhut. dispute and took possession of the same. On the death of 
the said Mirza, his estate was taken over by the Administra- 
tor-General of Bengal, who had his name registered under 
the Land Registration Act. Subsequently in a partition suit 
in the High Court amongst the heir of the said Mirza, the 
properties described in schedules A and B were allotted exclu- 
sively to the eldest son of the said Mirza, viz., Guznafar. The 
plaintiff purchased the interest of Guznafar in the properties 
in dispute. The plaintiff was in possession of his undivided 
share in the aforesaid properties jointly with the defendants 
and had his name registered under the Land Registration Act. 
The defendants having refused to partition the lands amicab- 
ly, the plaintiff brought this suit for partition and separate 
possession of his share. 

The defendants virtually admitted the plaintiff’s right to 
the properties described in schedule B to the plaint, but denied 
his title to the properties in schedule A, and with regard to 
these properties, the defendant contended, inter alia , that 
the defendants had acquired title to the said properties by 
adverse possession and that the plaintiffs were not entitled to 
the reliefs sought. 

The Subordinate Judge found in favour of the plaintiffs 
on the questions of title and possession and passed a pre- 
liminary decree for partition. 

On appeal, the District Judge held that the suit was really 
a suit to obtain declaration of title and possession. The view 
was accepted by the plaintiffs pleader and the plaint was 
amended and the ad valorem court-fee for a- title suit was paid. 
The Judge then remanded the case to the Court below for re- 
trial. 

Against this' order of remand, the legal representatives 
of the plaintiff appealed to the High. Court. 
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Bahu Mahendranath Roy (with liim Bipinchandra 

Mallik ), for the appellant. The appellant’s title to and pos- 
session of some of the joint properties in suit being* admitted, 
the suit ought to have been regarded a suit for partition and 
the court-fee should have been taken as such. Bidhata Rai 
v. Ram Chariter Rai (1). See also Mohendro Chandra Gan - 
guli v. Ashutosh Ganguli (2). The decrees of Land Registra- 
tion Court are evidence of possession : Shyama Sundari Dasya 
v. Mahomed Zarip (3). As regards the admission of the 
pleaders in the Court below, they being on points of law are 
not binding: Beni Pershad Koeri v. Dudhnath Roy (4). 
The remand order is illegal. The preliminary decree has 
not been set aside even. There should be a decree for parti- 
tion for the plots in schedule B, at any rate, title to, and 
possession in, which are admitted. 

Rahil Saratchandra Roy Chaudhuri (with him Bahu 
Lalitmohan Banerji ), for the respondent. The judgment 
of the District Judge is quite correct. He finds that the 
suit is not a bona fide suit for partition. Ad valorem Court- 
fee must be paid and was paid. The appellant is precluded 
from questioning the remand order, it being made at his in- 
stance and for his benefit. The case of Bidhata Rai v. Ram 
Chariter Rai (1) is distinguishable. Further, here the group 
of properties regarding which possession and title is admitted 
are situated at a quite different place and far away from those 
regarding which there is real dispute. The title has not been 
found in favour of the appellant. If the appellant has lost 
his title by adverse possession, he cannot get relief by bring- 
ing a partition suit. 

Bahu Mahendranath Roy , in reply. Possession of one 
co-sharer is possession of another. The remand was neither 
at the instance of, nor for the benefit of, the appellant. The 
learned Judge took one view of the law and the pleader for 
the appellant partially admitted the same. The pleaders be- 
low were prepared to pay the court-fee as on a suit for re- 
covery of possession ,but they would not admit that the plaint- 
(1) (1907) 12 C. W. N. 37. (3) (1907) 9 C. L. J. 91. 
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iff was out of possession. The lower appellate Court has not 
dealt with the proper issues in the case. Theoretically, the 
appellant might have come up in appeal here the day after 
the order of remand was made, but he has appealed in time, 
and the proceedings in the first Court which were taken im- 
mediately after remand could not be a bar to his getting 
relief. We want the case to be tried on the pleadings as it 
stood before the order of remand. 


Cur. adv. vult. 


Coxe and Teunon JJ. This is a suit for partition of 
the lands described in the two schedules attached to the plaint. 
It, is admitted that the plaintiff is co-owner with the de- 
fendants of the lands described in schedule 2; but his title to, 
and possession of, any interest in the lands described in the 
first schedule to the plaint is denied. 

The suit was decreed by the Subordinate Judge, and a 
preliminary decree for partition was passed. 

The defendants appealed to the District Judge. The 
District Judge came to no clear finding on the principal ques- 
tion in the suit, namely, whether the plaintiff was entitled to 
partition of the lands described in the first schedule. He re- 
garded the suit as one to obtain a declaration of the plaintiff’s 
title and possession, under the garb of a suit for partition; 
ana he considered that the court-fee payable should be calcu- 
lated ad valorem on the property in suit and the case retried 
as a suit for declaration of title and recovery of possession. 
This view appears to have been accepted or, at any rate, acqui- 
esced in, by the plaintiff’s pleader; and lie agreed to amend 
Ins plaint, so as to make it one for a declaration of the plaint- 
iff’s title as well as for partition and to pay the necessary 
Court-fee. The learned District Judge thereupon directed 
that the case should go back to the Subordinate Judge, ap- 
parently for retrial. 

Against this order the plaintiff appeals, and it is argued 
on his behalf that this order of the District Judge remanding 
the case, is not justified by law. 
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It appears to us that this contention ought to prevail. 

No doubt it was incumbent on the learned District Judge, 
before he could affirm the preliminary decree for partition 
passed by the Subordinate Judge, to come to a clear and 
definite finding that the plaintiff had title to the property 
which is the subject of this appeal, that is to say, the pro- Chowdhry. 
perty described in the first schedule to the plaint. Unless 
the plaintiff can make out his title to the property, he clearly 
has no right to partition of it. But, as regards the question 
of possession, it appears to us that, if the plaintiff has title 
to the property and is a co-owner of that property with the 
defendants, the doubts felt by the learned District Judge with 
regard to his possession did not justify him in refusing the 
relief sought. The learned District Judge does not explain 
how this case is distinguishable from that of Bidhata Rai v. 

Ram Chanter Rai (1), 'which was cited and relied upon by 
the Subordinate Judge. So far as the facts have been laid 
before us that decision appears to be applicable. It has been 
argued that as the property described in the first schedule 
is totally different from the property described in the second 
schedule, that ruling is inapplicable. To this contention 
we are not prepared to accede. If the plaintiff and the de- 
fendants are, as a matter of fact, co-owners of the land describ- 
ed in both schedules, and the plaintiff’s possession is admitted 
in the lands described in the second schedule, which appear 
to constitute the more valuable portion of the property, the 
fact that the lands in the first schedule are situate in a differ- 
ent village, and are entirely different properties from those 
contained in the second schedule, does not in our opinion, 
take the case outside the scope of the decision which we have 
quoted. We think, therefore, that the proper course for the 
District Judge to have adopted on this occasion was- to have 
come to a distinct finding as to whether the plaintiff had suc- 
ceeded in proving his title to the lands comprised in the first 
schedule attached to the plaint. He was not entitled to re- 
mand this point for retrial to the Subordinate Judge. If he 
(1) (1907) 12 0. W. N. 37. 
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found il against the plaintiff, there was an end to the case, 
so far as 'that property was concerned. But if he found it in 
favour of the plaintiff, then his finding in respect of possession 
did not debar him from affirming the preliminary decree for 
partition, and did not justify him in remanding the case to 
the Subordinate Judge for retrial. 

It has, however, been argued on behalf of the respond- 
ent that the plaintiff is now precluded by his own conduct 
fiom contesting the propriety of the District Judge's decision. 
It appears that he acquiesced in that decision and amended 
his plaint; that the defendant subsequently filed a written 
statement and that fresh issues were framed. But no author- 
ity has been shown us for holding that the plaintiff is pre- 
cluded by this conduct from filing an appeal within the time 
allowed by limitation, if, on reflection, he thinks that the 
action he has taken is injudicious. 

Accordingly" the cose must go back to the learned Dis- 
trict Judge, in order that the appeal may be reheard on the 
pleadings as they stood before the amendment. He must 
come to a decision as to whether the plaintiff had a subsist- 
ing title at the time of the institution of the suit ; and if he finds 
that in favour of the plaintiff, lie must then come to a deci- 
sion as to whether the Subordinate Judge’s preliminary decree 
for partition, so far as regards the property described in the 
first schedule to the plaint, should or should not be affirmed. 

As regards the property described in the second schedule 
to the plaint, it is admitted by both sides that that ought to 
be partitioned. 

The costs will abide the result. 

S. M. 

• Case remanded . 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sir Lawrence H. Jenkins, Chief Justice , 

and Mr. Justice Woodruff c. 

ABDUL HOSSAIN 

v. 

RAM CHAEAN LAW.* 

Footings — Trespass — Survey Map, evidentiary value of — Mandatory In- 
junction — Specific Belief Act (1 of 1877) Chap . Z . — F resumption. 

The existence of footings to a wall, in the circumstances of the 
case, raised the presumption, that the land covering such footings be- 
longed to the owner of the wall, to which they appertain. 

Where a wall was constructed by the defendant on the land 
covering plaintiff’s footings, and after its completion, a suit was 
brought by the plaintiff for trespass, the plaintiff not having been 
guilty of delay or acquiescence : — 

] Feld, that the proper remedy was by way of mandatory injunc- 
tion ordering the demolition of the defendant’s wall. 

Appeal by the plaintiff, Mullah Abdul Hossain, from the 
judgment of Fletcher J. 

The plaintiff: was the owner of the premises No. IT, Ezra 
Street, in Calcutta, which he had purchased in 1904. These 
premises were bounded on the, south in part by a passage, and 
in part by the premises No. 16, Ezra Street, belonging to* the 
defendant. Some time in the month of December 1908, or 
in the month of February 1909, a wall 12ft. Sin. in length, 
1ft. lin. in width and 12ft. 5in. in height was erected by the 
defendant in the immediate proximity of the plaintiff’s pre- 
mises, and the point in dispute in the suit was whether this 
wall was or was not a trespass on the plaintiff’s land. 

The southern boundary wall of the plaintiff’s building, 
which was an old one, had at its basis on the south a spread- 
ing course or footings of the width of lft. lin. and it was on 
the land covering these footings that the defendant’s wall 
was built. The lateral extension of the cornices of the plaint- 

* Appeal from Original Civil, No. 42 of 1910, in Suit No, 490 of 1909. 
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iff ’b house, corresponded precisely with the southern exten- 
sion of the footings. 

It was contended by the plaintiff, that the land occupied 
by the footings belonged to him, that the defendant’s wall 
constituted a trespass, and that the stability of his building 
was prejudicially affected by the erection of the defendant’s 
wall. The plaintiff instituted this action on the 15th May, 
1910, praying for a declaration of his right to the land, for a 
mandatory injunction for the demolition of the defendant’s 
wall and for damages. 

The defendant denied that the land in dispute belonged 
to the plaintiff or that his wall constituted an encroachment 
and contended that “inasmuch as the Calcutta survey plan 
of 1887-93 made under the Calcutta Survey Act (I of 1887) 
showed that the plaintiff had no land beyond the outer face 
of tlie southern wall of his premises No. 17, Ezra Street, the 
suit was not maintainable as it was in effect a suit to set 
aside demarcation of boundaries made under the provisions of 
that Act.” The defendant took the further plea that in any 
event the plaintiff’s claim was time-barred inasmuch as the 
wall in dispute occupied the site of an ancient wall of his own 
which had existed there for more than thirty years. There 
was a considerable conflict of testimony on this point, evidence 
being produced on behalf of the plaintiff to the effect that the 
site of the present wall was previous to its erection occupied 
by a narrow drain. 

The conveyance granted to the plaintiff on the purchase 
of No. 17, Ezra Street, showed the premises to be bounded as 
follows: — “On the north by No. 18, Ezra Street, on the south 
by narrow lane, on the east by the house and premises No. 16 , 
Ezra Street, now or lately belonging to Hoop Churn Ohimder 
and on the west by Ezra Street.” The Survey Plan of 1887 - 
93 showed the plaintiff’s premises to be bounded on the south 
partly by a public passage and partly by a covered in area 
belonging to the defendant’s premises, but did not shew 
either the drain sworn to by the plaintiff or the ancient wall 
sworn to by the defendant. 
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The suit came on for hearing before Fletcher J. and on 
the 4th April, 1910, his Lordship dismissed the suit with costs. 
His Lordship came to the conclusion that there was nothing 
in the conveyance to shew that the plaintiff had any title to 
the land in question, and that the survey map shewed clearly 
that the plaintiff’s premises did not extend beyond the south 
wall of his premises. On the question of footings his Lord- 
ship observed: — 

“How does the plaintiff in these circumstances get any title to this 
piece of land? It is said, and it appears to be true, that the footings 
of the foundation of the plaintiff's south wall underneath the soil pro- 
ject over this piece or narrow strip of land, and there is or has been 
an underground drain there. That these footings do in fact project over 
this piece of land there can be little doubt. In my opinion that does 
not give the plaintiff a greater right to the land than he has acquired 
by adverse possession by putting his footings on the defendant's land. 
It is wholly wrong to presume in favour of a person who ha§ put under 
ground -footings for his foundations that the whole of the surface of 
the land up to the Heavens and to the centre of the earth becomes 
his. By putting the footings of the foundation into the land of which 
he cannot show that he is the owner, he cannot become the owner of 
the surface above it. It is not a case where the plaintiff show 7 s that 
he was the original owner he having built his foundations on his own 
land, i.e., absolutely on that narrow strip of land. 

What are the rights of the plaintiff? This house is of old struc- 
ture dating back for many years. He has a right to maintain the 
footings of his foundation on that strip. He says he has the right 
to the use of the drain which is said to exist on this piece of land. 
I am not satisfied that the drain belongs to the plaintiff’s premises. 
If it has been his I think that the probabilities are that he deliberately 
abandoned it many years ago when the Corporation of Calcutta intro- 
duced the system of main drainage in connection with these houses. 
One of the plans show that the passage extended to the east with con- 
nection to the plaintiff’s house. 

The evidence establishes that the only right the plaintiff has is to 
have maintained underneath, the footings of his foundation. Has that 
right been interfered with? It is said that the stability of the plaint- 
iff’s house has been threatened. The plaintiff’s house is worth about 
Rs. 90,000. If there was any evidence on which one could rely that 
the stability of the plaintiff’s house was jeopardised by the new wall 
by having additional weight on the footings, that would be a strong 
case to order the defendant to take down wholly or in part this wall 
so as not to endanger the plaintiff’s structure. The expert evidence of 
Mr. Johnstone, however, really comes to nothing. He cannot say 
whether it has or is ever likely to endanger the plaintiff’s structure. 
I do not believe that the erection of a small wall abutting on the plaint- 
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iffs narrow wail added swell additional weight to the foundation of 
the plaintiff k premises that it is likely to effect injuriously the stability 
of tho plaintiff’s house, 

in my opinion no case has been made out, calling upon the Court 
to interfere. The plaintiff has failed to prove that he is the owner of 
the narrow strip of land on which the wall has keen built. H© has also 
failed to prove that the stability of the house has in any way been 
nlfecfed by the erection of the wall. The suit fails and must be dis- 
missed with costs on scale 

From this judgment the plaintiff appealed. 


Mr. Bravnfeld (with him Mr. M orison ), for the appellant. 
Every one builds his house on It is own land and the main wall 
must necessarily he on the land of the owner. To whomsoever 
the wall belongs, to him belongs the land on which it stands. 
The footings are a part of the wall and, therefore, the land on 
which the footings are laid, belongs to the owner and the land 
above the footings must a fortiori belong to the owner. A pre- 
sumption, therefore, in this case exists that the land both be- 
low and over the footings is the plaintiff’s, and his possession 
and that of his predecessors and their enjoyment for a very 
long time are sufficient title in the plaintiff. The onus is on 
the defendant to disprove. He has not discharged that onus. 
There is only one case as to the question of footings and foun- 
dations: Mayfair Property Co. v. Johnston (1). 

Mr. Mehta (with him Mr. B. C. Mitter), for the respond- 
ent. The survey map of 1887 shows that there is no opening 
between the plaintiff’s wall and the defendant’s. This is con- 
clusive against the plaintiff and even if this be not so, the de- 
fendant has had his wall there flush with the plaintiff’s wall 
for over 80 years, and therefore limitation bars the plaintiff’s 
suit. It is true that there are some cases decided against the 
defendant’s view, but here the survey map must be considered, 
as by that survey the boundary was settled, 

Mr. Bmunfield , in the course of his reply, was stopped. 


Jenkins C.J, The litigants in this suit are two neigh- 
bouring house-owners, the plaintiff being the owner of No. 17, 


(I) [1894] 1 Ch, 508. 518. 
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* 

Ezra Street, and the defendant of No. 18, Ezra Street, In tlie 
town of Calcutta, and the point in dispute is whether a wall 
which in December 1908 or February 1909 was erected by the 
defendant in the immediate proximity of the plaintiff’s pre- 
mises was or was not a wrongful encroachment entitling the 
plaintiff to relief in this Court. 

The plaintiff alleges that the wall was built on his land, 
and that it therefore constituted a trespass. The defendant 
on the other hand denies this, and he goes on to plead that 
even if it was built on the plaintiff’s land, still it occupied 
the site of an old wall of his on that land which had stood 
there for more than thirty years; and so, he says, any claim 
by way of trespass now fails. 

The case came in the first instance before Mr. Justice 
Fletcher who decided in the defendant’s favour, his view being 
that the plaintiff had failed to establish that the site of the 
w r all as it now stands was the property of the plaintiff. On 
the second point he expressed no definite opinion. 

We first then have to see how far the plaintiff has suc- 
ceeded in establishing his title to this piece of land, apart 
from any possible subsequent encroachment. The southern 
wall of No. 17, Ezra Street, faces in part on a public lane 
and in part on a portion of the premises No. 16, Ezra Street. 
At the base of this wall there now exists, and there 
has existed ever since the wall was constructed, a spread- 
ing course or footings of the width of 13in. on the south 
side of the wall of No. 17. It is on these footings that the 
defendant’s wall stands. Now, are these footings within the 
limits of the plaintiff’s land? It is not suggested that the 
title-deeds in this case contain anything that is opposed to 
that view. The description of the parcels in the deed brought 
to our notice certainly does not negative the idea that these 
footings were built within the limits of the plaintiff’s land. 
On the other hand, we have it that these footings have been 
there for a great length of time, and I think it is a fair pre- 
sumption in the circumstances of the case to hold that they 
were not placed there wrongfully. 1 see no ground for pre- 
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suming a trespass on the part of the plaintiff’s predecessor 
when he constructed that wall. The inference that I would 
rather draw would be that when these footings were placed in 
the position that they now occupy, they were placed within 
the limits of the land belonging to the plaintiff’s predecessor 
and now belonging to the plaintiff. This view I think re- 
ceives some corroboration from the fact that the lateral ex- 
tension of the cornices of this house towards the south cor- 
responds precisely with the southern extension of these foot- 
ings. 

Before us, indeed, no serious attempt has been made to 
support this finding of the learned Judge, and I do not hesi- 
tate to come to the conclusion that the plaintiff has established 
that these footings are within the limit of his property . While 
the defendant has not sought to sustain his case on the ground 
which found favour with the learned Judge he has urged 
before us and has made it his principal point that the new 
wall of which complaint is now made in fact occupies the site 
of an old wall that stood there for more than thirty- years. 
If that be so, obviously he would have a very good answer 
to the plaintiff’s claim. 

Now, how does the case stand as to that? The onus 
clearly rests on the defendant. Has he discharged that onus? 

[After discussing the evidence his Lordship said : — ] 

These circumstances appear to me not merely to throw 7 con- 
siderable doubt on the evidence of the defendant but convince 
me that the old w r all of the porch was, as the plaintiff maintains, 
not flush with the wall of No. IT. Therefore the defendant’s plea 
that his new wall occupies the site of the old wall fails. The 
just conclusion from this is that there has been an unlawful 
encroachment. Now r , if that be so, there is a wrong in respect 
of which the plaintiff is entitled to a remedy. In the prayer 
of his claim he seeks a declaration, a mandatory injunction 
and damages. In the view, I take it is unnecessary to enter 
into the question of damages, but I think the plaintiff is en- 
titled to a mandatory injunction, and in the circumstances it 
appears to me that that is his proper remedy. To begin with 
I do not think that there has been any delay or acquiescence 
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on the plaintiff’s part. There is a conflict of evidence on this 
point as between Abdul Ali and Ram Ohara Law* and of the 
two versions I prefer that of Abdul Ali. It is true that the 
wall has been completed or was completed before the suit was 
brought, still we are here concerned with trespass on the land 
of the plaintiff, a trespass not carried out as the result of long 
and continuous work but of work completed quietly and 
promptly: not only has a trespass been committed, but the 
trespass is one which still continues and- will hereafter con- 
tinue to be committed as long as the wall remains in its pre- 
sent site. That being so, I think the proper remedy is by 
way of mandatory injunction. The case appears to me to 
come clearly within the law as established in Chapter X of the 
Specific Relief Act, and I think that in accordance with what 
is provided in section 55 it will be right for us to compei 
the defendant to pull down so much of the wall as is an en- 
croachment on the land of the plaintiff, that is to say so much 
of the wall as stands over the 13 inches to which the plaintiff 
has established his title in this suit. As I have said, there 
is no case for damages, but the plaintiff will get his costs 
both of the suit and the appeal from the defendant. 

A month’s time is allowed to pull down the wall, with 
liberty to apply if necessary. 
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J. 


Woodhoffe J. I agree. 


A p peal allowed . 


Attorneys for the appellant : Bonner jee $ Bonner jee. 
Attorney for the respondent: R. C. Hazra . 
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ORIGINAL CIVIL, 


Before Mr. Justice Stephen . 

BUOY KRISHNA KARMAKAR 

v. 

RAN JIT LAL KARMAKAR.* 

Hindu Law— Adoption— Prior right of adoption as between elder and 
younger widows — Anumatipatra, construction of— Simultaneous or 
successive Adoption, 

Where the deceased had executed an anumatipatra in these 
terms. — “In favour of the first wife, S. B. S. D., and the second wife 
S. D.j . . . giving permission that when I shall be no more, each 

of my two wives shall be at liberty to act according to their own religi- 
ous tenets by adopting three sons successively, that is one after 
another” : — 

Held, that the effect of such an instrument was not to sanction a 
simultaneous adoption, but to give a power of adoption to the two 
widows successively. That this being so, the elder widow had the prior 
right to exercise the power of adoption and that the younger widow 
had no right to adopt before the elder widow had exhausted her right, 
or refused to use it. 

Bahlmabai v. Badhalai (1) followed. 

Amava v. Mahadgauda (2), Mondakini Last v. Adinath Ley (3), 
and Akhoy Chunder Bagchi v. Kalapahar Saji (4) referred to. 

Original Suit. 

One Shib Krishna Karmakar, a Hindu governed by the 
Bengal School of Hindu Law, died on the 29th November, 
1903, leaving two widows, Biraja Simdari Dasee the eld- 
er and Shashibala Dasee, the younger widow. The day 
before his death he executed an anumatipatra , which is 
fully set out in the judgment, and the important portions 
of which are as follows: — “In favour of the first wife Sree- 
mutty Biraja Sundari Dasee and the second wife Shashibala 
Dasee . . . . giving permission in writing thal when I 


* Original Civil Suit No. 1009 of 1909. 


(1) (1868) 5 Bom. H. C. (App.) 181. 


(3) (1890) I. L. R. 18 Calc. 69. 
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shall be no more, each of my two wives shall be at liberty to 1911 
act according to their own religions tenets by adopting three Buoy 
sons successively, that is one after another. On the 13th iqbmaSr 
A pril, 1905, the younger widow adopted the defendant, and 
on the 9th March, 1908, the elder widow adopted the plaintiff. Lal 
The plaintiff instituted this suit by which he sought to have Kabmak:ar ' 
the adoption of the defendant by the younger w r idow set aside 
and his own adoption by the elder widow 7 declared valid. He 
alleged that the adoption of the defendant was not a genuine 
one, and submitted that in any event the senior widow had 
the prior right to exercise the power of adoption, and that 
she having exercised such powder in favour of the plaintiff, 
the adoption of the defendant should be declared void and in- 
operative, and the adoption of the plaintiff should prevail. 

The defendant denied that the adoption was not a gen- 
uine one, and submitted that as the younger widow r had exer- 
cised her power of adoption first in point of time, her adop- 
tion should take priority ; but should the Court hold otherwise, 
he further submitted that on the construction of the anwma - 
tipatva a power of simultaneous adoption had been given to 
both the widow's jointly, and that as this was bad in law, the 
anumatipatra itself should be declared invalid. 

Mr, N . N. Sircar and Mr. C. C. Ghose , for the plaintiff. 

In Bengal the younger widow 7 cannot adopt until the elder 
■widow has refused to exercise her right of adoption : Honda- 
him Dasi v. Adinath Dey (1). The younger wddow cannot 
adopt without the consent of the elder: Padajirav v. Ram- 
rav (2) ; but the elder widow can adopt without the consent 
of the younger: Rahmabai v. Radhabai (3). 

Mr. I. B. Sen and Mr. P . Hitter , for the defendant. 

The Bombay decisions do not apply to Bengal, because in 
Bengal a widow cannot adopt without the express authority 
of her husband, whilst in Bombay such authority is implied. 

The case of Mondahini Bad v. Adinath Dey (1), merely says 

(1) (1890) I. L. R. 18 Calc. 69. (2) (1888) I. T. R. 13 Bom. 160. 

(3) (1868) 5 Bom. H, C. (App.) 181.. 
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1911 that where the elder widow refuses to adopt, the younger 

Bijoy widow can do so, but does not go so far as to say that until 

iEIm^kL til©' elder widow refuses to adopt, the younger widow cannot 

v. do so. In this case the younger widow having been the first 

Lal to adopt in point of time, her adoption should prevail. More- 

Karmakar. Q7er ^ tte anuma tipatra gives no preference to either widow, 
and as such it contemplates the existence of two sons at the 
same time, and creates a power of simultaneous adoption in 
favour of both the widows jointly. It is, therefore, void in 
law : Ahhoy Chunder Bagchi v. Kalapahar Haji (1). 

Mr. N, N. Sircar, in reply. The case of Ahhoy Chun - 
dev Bagchi v. Kalapahar Haji (1) shows that the effect of 
an anumatipatra such as this is not to create a power of simul- 
taneous adoption, but to contemplate successive adoption. 
The law in Bengal is the same as the law in Bombay. The 
reasons for the Bombay decisions exist equally in Bengal. 
Vishnu’s text, quoted in Colebrooke’s Digest, Bk. IV, Art. 
XLIX, is in my favour. Vishnu is an authority in Bengal as 
well as in Bombay. 

Cur, adv. milt. 

Stephen J. The question I have to decide in this ease 
is which of two adoptions is legal. The facts are simple and, 
if I accept all the evidence that has been given before me, 
are as follows: — One Shib Krishna Karmakar, a Hindu gov- 
erned by the Bengal School of Hindu Law, and a Sudra by 
caste, died on the 29th November, 1903, leaving two widows, 
Biraja Sundari, the senior and Shashibala Dasee, the junior. 
The day before his death he executed an anumatipatra , the 
translation of which is as follows : Anumatipatra for tak- 

ing adopted son is executed to the following effect by Sri 
Shib Krishna Karmakar, father’s name the late Eamkristo 
Karmakar, by occupation gold and silversmith, inhabitant of 
Sabhar, in favour of the first wife Sreemutty Biraja Sundari 
Dasee and the second wife Shashibala Dasee. I am now ailing, 
having been attacked with cholera. There is no knowing 

(1) (1885) I. L. R, n Calc. 406, 411; b. R. 12 I. A. 198. 
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what may happen to the transient body. I have no son born 
of my loin, although, in the hope of perpetuating the genera- 
tion, I have married two wives successively, but up till now 
no son has been born. Consequently by this anumatipatra 
I am giving permission in waiting that when I shall be no 
more, each of my two wives shall be at liberty to act accord- 
ing to their own religious tenets by adopting three sons sue- Stephen J. 
cessively, that is one after another. It is also permitted that 
each of my wives shall live in my ancestral dwelling-house 
with her adopted son. On the other hand, if she goes to live 
in another place with her adopted son, she shall not have any 
right to the moveable and immoveable properties to be left by 
me.” Acting under the power conferred on her by this in- 
strument, Shashibala, the younger widow, adopted the defend- 
ant on the 13th April, 1905. Biraja Sundari, the elder 
widow, subsequently, that is, on the 9th March, 1908, adopted 
the plaintiff, for whom she is acting as next friend in the pre- 
sent suit. This suit is brought to have it declared that the 
adoption of the defendant is void and inoperative, and that 
the plaintiff has been validly adopted. The plaintiff has satis- 
factorily proved that his adoption w r as performed in a valid 
and regular manner, and it is not sought to impugn its vali- 
dity on any ground except that the defendant had been pre- 
viously adopted, a point which it is admitted is conclusive if 
it is substantiated. The plaintiff does not admit that the 
earlier adoption w r as satisfactorily proved, alleging that the 
circumstances of the adoption are so- suspicious that I ought 
not to accept such evidence as there is of the identity of the 
adopting woman with Shashibala. He also argues that sup- 
posing the earlier adoption was regular in point of form, the 
younger widow had no power to adopt till the elder widow 
had refused to adopt. The plaintiff bases his legal argument 
on the decision in Rakhmabai v. Radhabai (1). In that case 
the deceased husband gave no power to adopt, hut by the law 
prevalent in Bombay it was held that a widow had a right to 
adopt, and the senior widow had a right to adopt without the 
consent of the junior. This case was followed in Amava v. 

(1) (1868) 5 Bom. H. 0. (App.) 181. 
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19H Mahadgcmda (1), and was approved of in Mondakini 'Dan v. 

Bijoy Adinath Dey (2), where it was held that when a power was 

Kakmakar given to two widows to adopt a particular person, the younger 

v- widow had power to adopt on the refusal of the elder to do 
Ranjit a 

Lal so. 

Karmakab. T j iese cases do not, it will be observed, completely cover 

Stephen J . p reS ent, but they recognise the prior claims of the senior 

widow in a way that suggests that where two widows have a 
power to adopt, the general rule is that the senior widow has 
a right to exercise her power of adoption before the junior one 
does so. In the text hooks it is laid down that the junior 
widow cannot adopt without the consent of the senior widow, 
unless the latter is leading an irregular life : See Mayne para. 
118, and West and Buchler, Bk. iii, s. iii, B. 3, 16, p. 976. 
Counsel for the defendant does not deny that the law T is so, as 
far as Bombay is concerned, but suggests that the law is not 
the same in Bengal. This contention seems to me to he base- 
less, particularly in a case like the present, where there seems 
to he no difference in the classes of the husband and the two 
widows, for the law laid clown in Rakhmabai v. Radhabai (3) 
depends ultimately on the text quoted from Vishnu in Art. 
XLIX of Book IV of Colebrook’s Digest, and perhaps on that 
quoted from Dackshaiyana, Art. LI, and both of these writers 
are, I understand, of as much authority in Bengal as they 
are in Bombay. In addition to this, counsel for the defend- 
ant has not attempted to show me any authority for the 
rule which he suggests applies, namely, that the first adop- 
tion .should prevail, whichever widow adopts, a rule the de- 
merits of which I need not discuss. 

The result is, that I hold that, apart from the terms of the 
anumatipatra , the junior widow had no right to adopt before 
the senior widow had refused to do so. 

As to the terms of the anumatvpatra , a consideration of 
their contents only makes the plaintiff’s case stronger. It is 
to be observed that in the Bombay cases there was no specific 


(1) (1896) I. L. R. 22 Bom. 416. (2) (1890) I. L R. 18 Calc. 69. 

(3) (1868) 5 Bom. H. 0. (App.) 181. 
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authority to adopt. In Bengal, of course, there must be such 
an’ authority, and in this case it is the anumatipatra that I 
have quoted. It is suggested by the defendant that that in- 
strument gives a power to the two widows to adopt simul- 
taneously, and that, as I understand the argument, the whole 
deed is therefore bad, as simultaneous adoptions are illegal. 
The proper construction of the document seems to me, how- 
ever, to be quite contrary to this view. According to the de- 
cisions in Alchoy C hinder Bagchi v. Kalapahar Haji (1), 
which is also the authority for saying that simultaneous adop- 
tions are illegal, as also by the general rules of construction, 

I must read the anumatipatra as enjoining something in ac- 
cordance with the law if I can. If it leaves the power to 
adopt to be decided by the question of which widow adopts 
first, it may sanction a simultaneous adoption. I therefore 
hold that it did not have this effect; but left the power of 
adoption to be exercised according to the general law, and 
enforced this by indicating which was the senior and which 
the junior widow : that its effect was to give a power of adop- 
tion to the two widows successively, and that under the terms 
used the junior widow had no power to adopt till the senior 
widow had exhausted her right or refused to use it. The 
terms of the document will fully bear this construction; and 
it probably accords with the testator’s intention. The plaint- 
iff must accordingly succeed on the point of law, and it is 
not necessary that I should decide the question of fact. I 
may say, however, that, while on Mr. J. C. Butt’s evidence 
there can be no doubt that a ceremony of adop- 
tion was gone through in relation to the defendant, 
its circumstances were suspicious. It was performed in 
Calcutta, without the presence of any members of Shib- 
krishna’s family, and seems never to have produced any prac- 
tical consequences. A document of some kind was signed, 
but is not produced. Mr. Dutt is the only witness who speaks 
to the ceremony whose word I can trust, and he was present 
practically in his professional capacity. His identification of 
Shashibala as being the person who took the child in adoption 
(I) (1885) I. L. R, 12 Calc. 406; L. R. 12 I. A, 198. 
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1911 is weak. These matters are all suspicious, and had I to decide 
ItooY the case on the question of fact, they would have to be care- 
Karmakar fully considered. As it is, however, I need not express any 
«• opinion on this part of the case. 

R Lal IT I find for the plaintiff, and give judgment for him with 

Kabmakae. eostg on . gcale No _ 2. 


Judgment for plaintiff . 


PRIVY COUNCIL. 

MOTTJI LAL 

07 . 

CHANDRABATI KITMARI. 

[On appeal from the High Court at Fort William in Bengal.] 

Hindu law— Marriage— Validity of marriage— -Evidence and recogni- 
tion of marriage— Marriage of insane person whether valid — Pre- 
sumption as to performance of alleged marriage — Degrees of In- 
sanity — Bites and ceremonies of marriage . 

The respondent’s claim (as opposed to that of the appellants who 
were distant agnates) to letters of administration depended upon 
whether the deceased was her father, and whether he was legally mar- 
ried to her mother. The Courts in India had differed : 

Held, (affirming the decision of the High Court), that from the time 
of the alleged marriage the deceased and the respondent’s mother had 
been recognised by all persons concerned as man and wife, and so 
described in important documents, and on important occasions. Their 
daughters were respectably married as would be natural in the case 
of legitimate children; and that all these facts following upon a cere- 
mony of marriage which undoubtedly took place (though its validity 
was attacked), afforded an extremely strong presumption in favour of 
the validity of the marriage, and the legitimacy of its offspring. 

Held , also, that the objection to a marriage on the ground of the 
mental incapacity of one of the parties must depend (as held by the 
High Court) on a question of degree ; and that in this case the evidence 
of mental infirmity was wholly insufficient to establish such a degree 
of that defect as to rebut the very strong presumption in favour of the 
validity of the marriage. 

The established presumption in favour of the marriage applied io 
the forms and ceremonies necessary to . constitute it a valid marriage; 

Present: Lord Atkinson, Lord Robson,* Sir Arthur Wilson 
and Mr. Ameer Ali. 


P.0.* 

1911 

March 28; 
May 18. 
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and such forms and ceremonies had been rightly held by the High Court 1911 
to have been presumably properly performed. Mouji 

Lal 

Appeal from two decrees (11th April, 1905), of tlie High q h VTI 
Court at Calcutta, which reversed three decrees (1.4th April, Kumari. 
1903) of the District Judge of Bliagalpur. 

The objectors in an application for the grant of letters 
of administration were the appellants to His Majesty in 
Council. 

The question at issue in this appeal was the validity of 
the marriage of Ishri Persliad and Girjabati, the parents of 
the respondents Lagan Dai and Chandrabati Kumari . Girja- 
bati died long since, and Ishri Pershad . died on 31st July, 

1902 and the present appeal arose out of applications made 
by the appellants and respondents respectively for the grant 
of letters of administration to his estate. If the marriage 
be held valid then the respondents (or one of them) are ad- 
mittedly entitled to letters of administration. Should the 
marriage be found to be invalid, it is not disputed that the 
appellants Mouji Lai and Baburam, who were distant agnates 
of the deceased, wmuld be entitled. 

The facts are sufficiently stated in the judgments deli- 
vered by the High Court (Pargiter and Woodroffe, J.J.), 
which were as follows : — 

Pargiter J. “These three appeals arise out of two applications 
made to the District Judge of Bhagalpur in 1902, for letters of admin- 
istration to the estate of Ishri Pershad, who died on 31st July, 1902, and 
left an estate valued at about Rs. 38,900 nett. One of his daughters, 

Chandrabati, applied in case No. 18 of 1902, and another Lagan Dai in 
case No. 31, and Mouji Lai and Baburam, the sons of his paternal cou- 
sin, applied in case No. 23. Each of these applicants was opposed by the 
others, and while the relationship of the two cousins was not disputed 
they denied the legitimacy of both the daughters on two broad grounds, 
namely, that the marriage of Ishri Pershad, who was insane, with 
Girjabati, the mother of the two daughters, was invalid, and that they 
were not begotten by him. 

“The District Judge found that the daughters were the legitimate 
offspring of Ishri Persliad, but that his marriage with their mother 
Girijabati was invalid for two reasons: first, that Ishri Pershad was in- 
sane at the time and could not contract a valid marriage, and secondly, 
that the marriage ceremonies were defective and invalid. He, there- 
fore, granted letters of administration to the cousins Mouji Lai and 
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1911 Baburam and dismissed the daughters’ applications. Against his deci- 
gj on the daughters have now appealed in case No. 23 and their appeals 
Moitji No m and 235 of 1903 . Cliandrabati has preferred an appeal 

r. L against the Judge’s decision in her own case No. IB, but Lagan Dai has 

Chandbabati no t appealed against the dismissal of her application No. 31. The 
Kumar, l daughters were arra yed against each other in the lower Court, but 
have made common cause gainst the cousins. 

“The facts of the family-life are these: — Ishri Pershad lost his first 
wife and two children almost at the same time. The District Judge 
has found that they died in Chait 1263 F.S.j i.e», in Maich-Apiil, 1856; 
that their loss so affected Ishri Persli-ad’s mind that he became insane. 
These findings have not been contested in these appeals. Ishri Pershad 
soon afterwards married a second wife, Girjabati, daughters of one 
Durga Dayal , and the District Judge has found that this marriage 
toolT place in Phagun 1261, U, February-March 1857. The daughters 
have not seriously contested this finding and we see no reason to differ 
from it. Girjabati gave birth to these two daughters, and though the 
cousins asserted that they were not the offspring of Ishri Pei shad, the 
District Judge has found that they are legitimate, and this finding has 
not been controverted before us. 

“The only questions, then, which have been argued before us are 
two, namely, first, whether the marriage with Girjabati was invalid 
because Ishri Pershad was absolutely insane at the time, and because 
no valid ceremony was performed and therefore whether the daughters 
are legitimate children; and, secondly , whether they are fit persons to 
administer the estate. 

“The main points which we have to consider in the first question 
are two : First, whether Ishri Pershad was absolutely insane at the 
time of the marriage, and, secondly, whether the ceremony was duly 
perfomed. 

“With regard to the first point, it appears from the evidence that 
after an attempt by the cousin Mouji Lai, to have Ishri Pershad declar- 
ed insane in 1873, was set aside by this Court on the ground of irregu- 
larity, the District Judge declared him insane, and appointed his wife 
Girjabati to be guardian of his person in 1877. It is also clear from the 
evidence that the sudden death of his wife and children preyed on Ishri 
Pershad’ s mind and was the cause of his becoming insane; and the 
question arises whether the insanity began before or after the .second 
marriage. Girjabati made an application to the Collector (Ex. M.) on 
the 13th of May 1857, stating Ishri Pershad has recently became in- 
sane; and her father, Durga Dayal, who was managing the estate on 
her behalf, stated in a pottah, Exhibit B, granted in September, 1859, 
that he himself had been appointed under a general power of attorney, 
dated the 6th of April 1857: so that Ishri Pershad was plainly con- 
sidered insane at that time. Since the second marriage took place, only 
about a month before April 1857, I think, he could not have been com- 
pletely sane at the time of that marriage. It is necessary, however, to 
decide what was the character of his mental unsoundness then, for 
while the daughters do not admit any insanity, the cousins assert that 
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he was "absolutely mad then, and was kept in confinement from the 1911 
time of the marriage. They have adduced witness to prove this, but Motjji 

I think, their statements are exaggerated and tutored. Twenty years’ £,al 

treatment of that harsh kind, if he had been absolutely mad and also v- 
violent or dangerous, would not have improved his mental condition, yet^ H ^®^® ATI 
when he was examined by a Munsif in the Lunacy Proceedings in 1877, 
his statement indicates no violence, but simply that he was talkative 
and subject to some foolish hallucinations. That kind of mental un- 
soundness appears to have been the form his insanity took, and it was 
a natural result of the severe grief he had undergone on the loss of 
his first wife and children. Its first stages would be marked by mental 
depression and weakness, which would not have made him incapable of 
knowing what he was doing. Hence, I think, that that was his mental 
condition at the time of the second marriage, and that he was not in- 
capable of understanding the ceremony. He would be quite capable of 
accepting the ntw wife and assenting to the marriage and the state- 
ment that the second marriage was arranged in the hope that it might 
have a beneficial effect on him, may be taken in a perfectly good and 
honest sense. Upon this finding, it is. not necessary for me to consider 
the elaborate arguments which have been addressed to us by botli parties 
whether a marriage contracted by a really insane person, is or is not 
invalid according to Hindu Law. 

“With regard to the second point, the cousins assert that the mar- 
riage was forced on Ishri Pershad by Girjabati’s father, because she had 
then passed the ordinary marriage age, that he was carried off to her 
father’s house for the marriage, that the ceremony was a mere pretence 
and that the essential incidents of it were not observed. They have ad- 
duced evidence to support these asertions, but I do not think it trust- 
worthy. Some of the witnesses were mere boys at that time 
who could not have been expected to notice such formal 
incidents carefully. All the witness speak to a number of 
details and defects in the proceedings which it is impossible 
that they could now remember after a lapse of about forty- 
five years, for there was nothing so special in the circumstances 
or in the subsequent married life of Ishri Pershad and Girjabati as to 
impress such particulars on their memories. The part ascribed to the 
Mahomedan, Dhuman Mian, is incompatible with Hindu custom. I 
have no doubt that these witnesses have been tutored and their descrip- 
tions are unworthy of credit. On the other hand, the social position 
Ishri Pershad and Girjabati, and the estimation in which they were 
held for years afterwards, entirely negative the story put forward by 
these witnesses. There was no commotion in the caste at that time or 
afterwards. Ishri Pershad and Girjabati always lived together as hus- 
band and wife; several children were born; tile daughters when mar- 
riageable were married into respectable families without the faintest 
imputation against their legitimacy; Girjabati was always treated as 
Ishri Pershad 5 s real wife and her position was never disputed in the 
proceedings taken to declare him a lunatic. Parmeshwari Pershad, one 
of the witnesses for the cousins who has made particularly strong as- 
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persions, described her as Ishri Per shad’s wife in a receipt, Exhibit E, 
which he gave in 1887, and he twiee signed Lagan Dai’s name for her 
in her petition and her vakalutnama in 1902, in which she described 
herself as Ishri Pershad’s daughter. If there is any truth in the im- 
putations now made by these cousins, it is hardly credible that they 
did not put the imputations forward when opposing Girjabati in the 
matter of Ishri Pershad’s insanity in 1873 and 1877. On the contrary, 
Mouji Lal described her as Ishri Pershad’s wife in his petition, Exhibit 
K, in 1873. One of the cousins, Babu Bam, signed her name for her as 
Ishri Pershad’s wife in a deed, Exhibit 3, that she executed in 1877, 
and identified her as such when it was registered. He has not ventured 
to give his own deposition in this case. Moreover, the way in which 
these cousins have now put forward these imputations is significant. 
They profess to have known such facts from the very beginning, yet in 
paragraphs 3 and 6 of their written statement they say they have 
come to know of them as if only recently. We think the undoubted 
facts are of greater weight than the wonderful recollections of the wit- 
nesses, and that this is a case in which the presumption mentioned in 
Brindabun Chandra Karmohar v. Chundra Earmohar (1), may well he 
applied, namely, that all the necessary ceremonies were complied with. 
In fact, the whole history of the family is consistent only with the view 
that the marriage was a valid one. The evidence to disprove that 
should he strong, distinct and satisfactory: see the remarks in 
Lopez v. Lopez (2), But there is no such evidence. I, therefore, find 
that the marriage ceremony was validly performed. 

“On these findings I hold that the daughters were the legitimate 
children of Ishri Pershad, and that they are entitled to get letters of 
administration to his estate. But since Lagan Dai’s application on her 
own behalf was dismissed b.y the District Judge, and she has not ap- 
pealed against that, letters of administration can only be given to 
Chandrabati who has appealed. We, therefore, set aside the District 
Judge’s order and direct that letters of administration be given to 
Chandrabati on condition that she gives security for Rs. 3,000. 

Woodroffe J. I think that the evidence, in particular the conduct 
of the parties and the documents which have been referred to in the 


judgment of my learned brother, and also in the argument of the 
learned vakil for the appellant (Chandrabati), establish the marriage, 
and that the respondents’ (Mouji Lal and Babur am) evidence is not 
reliable and does not establish its invalidity. 

“In the petition of objection the respondents admit that some form 
of marriage was gone through, but the allegations against its validity 
are of a vague character. It was alleged that the marriage was in- 
valid, because it took place without the performance of the necessary, 
rites prescribed by the shastras , and rendered obligatory by long stand- 
ing usage. The case as made out in the evidence is that absolutely no 
ceremonies of any kind were performed and that the marriage was on© 


(1) (1885) I. L. B 12 Calc, 140/ (2) (1885) I. L. B. 12 Calc. 706, 732. 
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which whs brought about by fraud and force, but as to which there is 
no suggestion in the petition of objection of the respondents. 

“The other ground upon which it is alleged that the marriage was 
void is that assuming that the marriage in fact took place, and was 
in other respects valid, it was yet invalid because Ishri Pershad was a Chandrae ati 
lunatic at the time. Assuming that the marriage of a lunatic is in- Kumari. 
valid, as to which there is at any rate authority to the contrary, I 
agree -with my learned brother in holding that it lay upon the respon- 
dents to establish that the unsoundness of mind was of such a character 
as to render the marriage invalid, and that there is no sufficient or 
reliable evidence before us from which we can come to the conclusion 
that the unsoundness of mind w T as of such character as would render 
the marriage invalid by reason of the fact that Ishri Pershad was in- 
capable of accepting the bride during the marriage ceremony and 
of understanding what was going on. 55 

The appeal was accordingly allowed. 

On tliis appeal, 

E . U. Eddis, for the appellant, contended that Ishri Per- 
shad was rightly held on tile evidence to have been insane at 
the time of liis marriage; and that by reason of sucli insanity 
his marriage w T as invalid according to Hindu law. Refer- 
ence was made to Bodhnarain Singh v. Omrao Singh (1); and 
Hancock v. Peatj~(2). The lower Courts have both held that 
Ishri Pershad was insane ; the only question was whether his 
insanity was sufficient to invalidate the marriage. The Dis- 
trict Judge had rightly held in the evidence that the marriage 
ceremonies were not properly performed, and that the mar- 
riage was consequently invalid for that reason also; that de- 
cision had been wrongly reversed. 

Ross and G. A. H. Branson , for the respondents, were 
not heard. 

The judgment of their Lordships was delivered by 

Sin Authith Wilson. This is an appeal against two 
decrees of the Calcutta High Court, dated the 11th April, 

1905, which reversed certain decrees of the District Judge of 
Bhagulpur. 

rn (1870) 13 Moo. I, A. 519, 527. (2) (1867) L. R, I. P. & P. 335, 340 
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Tlie whole proceedings arise out of some conflicting ap- 
plications for the grant of letters of administration to the 
estate of one Ishri Pershad, who died on the 31st July, 1902. 

CH Kum^m ATI P resen ^ a PP ea l fl ie only claims in question are those 

of the respondent Chandrabati, alleged to be a daughter of 
the deceased, and that of the appellants, who base their claim 
on their position as somewhat distant agnates. It is admit- 
ted that the agnates are entitled if Chandrabati is not. The 
question therefore is, whether Chandrabati and a sister of 
hers, who is not a party to this appeal, are daughters of Ishri 
Pershad, and that again depends upon whether he was mar- 
ried to their mother Girjabati. 

On that question the Courts in India have differed, the 
District Judge deciding against the marriage, and the High 
Court in favour of it. 

Their Lordships are of opinion that the view taken by 
the learned Judges of the High Court is correct. 

In the judgment of Partiger, J., it is clearly and con- 
cisely shown that from the time of the alleged marriage Ishri 
Pershad and Girjabati were recognised by all persons con- 
cerned, as man and wife, and so described in important do- 
cuments and on important occasions. Their daughters were 
respectably married as would be natural in the ease of legiti- 
mate children; and these facts following upon a ceremony of 
marriage which undoubtedly took place, though its validity 
is attacked, afford an extremely strong presumption in fa- 
vour of the validity of the marriage and the legitimacy of its 
offspring. 

On two grounds it is sought to impugn the efficacy of 
the marriage. It is said, first, that the alleged husband was 
at the time completely insane, so much so as to he incompe- 
tent to enter into a marriage. 

Their Lordships agree with the learned Judges of the 
High Court in thinking that, to put it at the highest, the 
objection to a marriage on the ground of mental incapacity 
must depend on a question of degree, and that in the present 
case the evidence of mental infirmity is wholly insufficient to 
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establish such a degree of that defect as to rebut the extreme- 
ly strong presumption in favour of the validity of marriage. Motjji 

The second ground of attack upon the marriage rested 
upon the allegation that the forms and ceremonies necessary ^ Kumari. 
to constitute a valid marriage had not been gone through on 
the occasion in question. 

On this point also the opinion of the learned Judges of 
the High Court was in favour of the marriage, and their 
Lordships think, rightly. To such matters of form and cere- 
mony the established presumption in favour of marriage un- 
doubtedly applies. 

For these reasons their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. 

The appellants will pay the costs of the respondent Chan- 
el rabati, who alone appeared in the appeal. 

Appeal dismissed. 

Solicitors for the appellants 1 and 2: Theodore Bell Sf Co. 

Solicitor for the respondent Chandrabati : IF. W. Box . 
j. v. w. 
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ORIGINAL CIVIL. 

Before Mr. Justice Harington . 

1911 MOZELLE JOSHUA 

Ju ne 9. 

SOPHIE AEAKIE. * 

J eivish Law — Custom — ‘ ‘Ketubah’ 9 — Marriage settlemen t — Charge on 

husband’s property — Priority — Intestacy — Bights of Wife in event 

of a Divorce. 

A ketubah does not create any charge in favour of a widow 
against her deceased husband’s estate. It gives a right enforceable by 
an innocent wife when she is divorced by her husband. 

This was a suit brought by a J ewish widow to enforce her 
claim to a sum of Es. 10,555, settled by w T ay of dower under 
the Jewish law, in terms of her marriage contract called 
“ketubah,” and for a declaration that she was entitled to that 
sum in priority to the other creditors of her deceased hus- 
band. The husband had died intestate; the debts exceeded 
the assets and the estate was being administered by the 
A d min istr at or-G en era! . 

The suit originally came on for hearing on the 17th of 
June, 1909, but was dismissed on the ground that the claim 
should have been brought in certain administration proceed- 
ings then pending. 

The plaintiff appealed from that decree, and the Appel- 
late Court remanded the case to be heard and decided on the 
merits. 

The case finally came on for hearing on the 9th of June, 
1911. 

Mr. C. C. Ghose (with Mr. A. N. Chaudhuri ) , for the 
plaintiff. The ketubah creates a valid charge on the hits. 
band's, estate. 


Original Civil Suit No. 974 of 1908. 
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Mr . II yam , for the defendant. This Court has no juris- 
diction to administer Jewish law : Musleah v. Musleah (1). 
The document in question should be construed according to 
the law of British India. The domicile of the deceased being 
British India, the law of matrimonial domicile should apply 
in construing marriage settlements : Dicey on Conflict of Laws, 
2nd Ed., pp. 510, 511. . The ketubah is generally understood 
to be necessary to give validity to marriage ; it is a part of the 
religious ceremony. The recitals are not true in fact, and 
the figures are fictitious; it is no evidence of any declaration 
of trust. 

Mr . J . E. Bagram, for the Administrator-General. The 
document is vague and cannot be said to constitute any de- 
claration of trust. 

Mr. A. N. Chaudhuri , in reply. The ketubah creates a 
valid charge. It is not necessary to have a writing to create 
a pledge, nor is delivery necessary; Shrish Chandra Roy v. 
Mungri Beiva (2). 

Hakxngton J. The plaintiff is the widow of a gentle- 
man, A. R. Joshua, and she asks for a declaration that a sum 
of Rs. 10,555 constitutes the first charge on the estate of her 
deceased husband, and that sum is due to her in priority to 
the sums due to all the other creditors. The estate is being 
administered under the direction of the Court and the liabi- 
lities exceed the assets. Now to make good her claim to this 
charge on the estate of her husband, the lady relies on a do- 
cument which was executed at the time of her marriage. The 
document has been described as a ketubah , and it is alleged by 
the plaintiff that it has the effect of creating in her favour 
the charge which she asks to have declared on her husband’s 
estate. She supports her claim further by a number of gen- 
tlemen of the Jewish persuasion, who have come to say what 
effect this document has amongst their people. I have very 
great doubt as to whether the evidence they give is, strictly 
speakiiig , a dm i ssibl e . 

,<-!> .{18441 1 Fulton 420, 423, 445. (2) (1904) 9 0. W. N. 14, 

51 ‘ 
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Now before dealing with tlie witnesses, it becomes neces- 
sary to examine tlie document itself and see how far it bears 
out the plaintiff's contention that it creates a charge enforce- 
able in her favour on her husband's death on his estate. Tlie 
defendant’s case is that this is an ancient form, the signing 
of which is; part of the; ceremony in. every Jewish marriage, 
and it is not intended to create any liability enforceable 
against the husband’s estate, but only to provide a sum of 
money, which should be payable to the lady, in ease the 
husband should divorce her when she herself had not been 
guilty of misconduct. Now the document in question is 
singular in its appearance and in its form, . it is certainly 
archaic. In it the husband says he allows endowment from 
liis money to the extent of 100 silver and he undertakes to 
give food arid clothing and other requirements of the lady, 
but then he states “that she brought to her husband orna- 
“ments of gold and silver and dresses, etc., totalling to 
“Rs. 5,000, which he has accepted, and wrote upon himself 
“(sic) on the former, and the latter also, in all Rs. 5,000, and 
“he further agreed to add out of his money an addition on 
“the principle of the edict, Rs. 455 in all, together with tire 
“endowment, additions, and gifts, Rs. 10,555, and Mr. Aaron 
“acknowledged that the abovementioned sums are received 
“and accepted, by him and under his command, and he ac- 
knowledged that the said sums are as but to him, and he 
“possessed the same, and like the trade of goat and iron, should 
“it increase and decrease, will be sustained by him, and ac- 
cordingly the said Mr. Aaron told us, that the security and 
“responsibility of this edict, the endowment and the addition 
“which are stipulated for her, accepted and agreed by me and 
“my heirs after me, from all my properties and also moveable 
“and not moveable will be security and pledge to realize from 
“the best, etc.” 

Now in trying to ascertain whether this is an archaic form 
or whether, as the plaintiff says, this is a statement of a real 
transaction, I think it is important to say how far the state- 
ments made in it are in fact true. Is there any evidence that 
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the lady brought to her husband ornaments of gold and silver 
totalling in all Rs, 5,000? At the previous hearing the lady 
stated that when she was married she had no property of her 
own, and that she had a few ornaments of gold and silver, 
which she says she got from her father and none from her 
former husband, as his were left for her daughter. She 
said, “I made over those ornaments to him. They were worth 
about Rs. 1,500. Beyond the ornaments X had only some 
furniture.’ 5 But when she is recalled for the purpose of 
further examination in the present hearing, the lady says she 
did take to her husband Rs. 5,000 in silver and jewellery. 
The result is that the lady makes two contradictory state- 
ments, one at the present hearing and the other at the pre- 
vious hearing. I should have hesitated to accept it if she had 
stated in the earlier statement that she had brought to her 
husband ornaments of gold and silver totalling Rs. 5,000, 
without some particulars, but there was no statement with 
regard to it at the previous hearing. There were no parti- 
culars of the ornaments, and the lady has made two contradic- 
tory statements with regard to her property. On that evi- 
dence, it has not been established that the lady brought 
Rs. 5,000 or any other sum to her husband on the occasion of 
her marriage. 

Then with regard to Rs. 555, it has not been asserted by 
any one on behalf of the plaintiff that that sum was ever 
added to any money brought in by the lady. On the con- 
trary the witness, Mr. Cohen, who was called on behalf of 
the plaintiff, says that the amount of Rs. 555 does not repre- 
sent any actual sum but it is a fictitious figure inserted for 
the purpose of avoiding having a number of noughts in the 
figure which is written. The result is, that on the document 
itself part of the figures, presented, is proved to be fictitious, and 
that the lady brought to her husband the amount of Rs, 5,000 
has not been proved, and there is no evidence as to whether 
the deceased was in possession at the time of marriage of 
Rs. 5,000, so that of the statements in the document some 
have not been proved and one has been shewn to be fictitious, 
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Then one lias to consider the evidence of the Jewish witnesses 
who have been called. First, there is Mr. Cohen. He says 
that the lady has certain claims on the husband in considera- 
tion of the agreement and its terms. Mr. Leniardo, who was 
called on the previous hearing, puts the lady’s rights rather 
higher than any one else. He says that the document is a 
document of marriage-settlement, and that the amount should 
be paid either by the husband in his lifetime, or after his 
death. Then comes Mr. Arakie, who was the last witness 
called for the plaintiff, and he only expresses what is the be- 
lief of his countrymen; and according to their belief this 
ketubah constitutes a charge on the estate of her husband, and 
then he further says that if the husband is insolvent the- wife 
is to go without it. His evidence, if it is true, would be 
destructive of the plaintiff’s case, because she claims to be 
given priority over all the other creditors of the deceased. 
Then there was another gentleman, who was called just before 
Mr. Arakie and that is Mr. David Ezra, and he says that the 
lady gets her rights under this document, and they arise in 
the case of divorce and do not come into operation during the 
husband’s lifetime. He says that a sum of money is insert- 
ed in all these documents. This amount is put for the pur- 
pose of indicating the rank and position of the parties, ra- 
ther than for any other reason; and he says that he has 
never heard of a Jewish widow asserting her rights to the 
ketubah money. The plaintiff has referred to a book, under 
the Evidence Act, which supports the plaintiff’s contention as 
to the effect of the ketubah under the Jewish law. Now that 
is all the evidence which the plaintiff can rely upon to sup- 
port her claim. The defendant relies on the evidence of the 
persons who were called at the earlier hearing and whose 
views are that the money can only he claimed in the ease 
of divorce. Now the evidence of the gentlemen, who have 
been called by the plaintiff, when it comes to be examined, 
does not really establish her claim, because they only refer 
specially to what in their opinion is the effect of the docu- 
ment. It is conceded and, indeed, has been spoken to by al- 
most every witness, that the execution of the document of this 
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nature /lias been customary amongst the Jewish people, from 
time immemorial, as a portion of the wedding ceremony, and 
no witness has ever heard of a ease in which it was sought by 
any Jewish widow to assert that that document created a lia- 
bility in her favour on the estate of her deceased husband. I 
confess that that part of the evidence presses me very strong- 
ly, and I am unable to believe, that if this document was 
really effective to give the rights to the wife which the plaint- 
iff says it does, no case should ever have arisen in which the 
claim was made or established. 

There is evidence that the ketubah gives a right enforce- 
able by an innocent wife when she is divorced by her hus- 
band, but the evidence in this case does not, to ray mind, 
establish that she has any rights under it against her de- 
ceased husband’s estate, and my view is strengthened by the 
evidence that when a marriage is contracted by Jews of 
wealth and position, although the sums inserted may be 
larger, yet for the purpose of giving the widow, the rights to 
her husband’s property, an ordinary marriage-settlement is 
executed, and parties never treat the provisions in the ketubah 
as giving any real rights. On the whole case, therefore, 
there must be judgment for the defendant and the grounds 
on which I base my judgment are (i) I do not believe the 
ketubah is intended to create any charge, because the state- 
ment of facts in it, as to the money brought in by the lady, 
appears to be without any foundation; and (ii) because, while 
all the witnesses are agreed that it gives rights to the wife 
in the event of a divorce, every witness says that no case 
has ever occurred in which it was contended that it gave any 
right to the widow until the present suit; and, (iii) because 
there is evidence that, where it is desired to settle the pro- 
perty on the wife notwithstanding the existence of a ketubah , 
a marriage-settlement is executed. 

I think that if the widow had been so convinced that the 
ketubah created a charge, she would, in the first instance, 
have made her claim as against her deceased husband's 
estate. 
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1911 Tlie suit must be dismissed and the plaintiff must pay 

Mozelle costs to the defendant on scale No. 2. 

Joshua ^ ^ Suit dismissed . 

Sophie Attorney for the plaintiff: N. C. Bose . 

Attorney for Mrs. Arakie : li. Westmacott. 

Attorneys for the Administrator-Genl. :Orr, Dignam Sf Co. 

*€- 

CRIMINAL REFERENCE. 


'Before Mr . Justice Caspersz and Mr, Justice Sharfuddin. 

CORPORATION OF CALCUTTA 

v. 

HAJI KASSIM ARIFF BEAM.* 

Bustee land — Owner of bustee — Bcceiver — Liability of actual owner 
to carry out bustee improvements when his estate is under a 
Bcceiver appointed by the High Court — Calcutta Municipal Act 
( Bang . Act III of 1899) s. 408. 


When a notice under section 408 of the Calcutta Municipal Act 
has been served on the actual owner of an estate in the hands of a 
Receiver appointed by the High Court, he is liable under the section 
as such, and not the Receiver, to carry out the requisitions made therein. 
It is incumbent on the owner in such a case to request the Receiver 
to comply with the notice, after taking the directions of the Court, 
and on the latter’s failure to do so lie should himself apply to the 
High Court making the Receiver a party. If the Court refuses the 
application, the owner would bo enabled to satisfy the Magistrate 
that he had used all diligence to carry out the requisitions, and in 
the event of a conviction the penalty would be merely nominal. If 
the owner is helpless in the matter the General Committee may pro- 
ceed under the section against the occupiers. 

Barker v. Inge (1) referred to. 

A Receiver appointed by the High Court is not the “owner 1 * of the 
premises he holds as such, nor is lie, an “agent or trustee” within the 
definition of the term in section 3 (82) of the Calcutta Municipal Act. 

Fink v. Corporation of Calcutta (2) followed. 


* Criminal Reference, No. 2 of 1911, by N. 0. Ohattaek, Municipal 
Magistrate of Calcutta, dated May 3, 1911. 


(1) (1886) 17 Q. R. D. 7x84. 


(2) (1903) I. L. R. 30 Calc. 721. 
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The facts. of the case are as follows. One Haji Kassim 


1911 


V. 

Haji 

Kassim 

Akiff 

Bhamv 


Ariff was, on the 14th November, 1910, served with a notice, Corporation 
under section 408 of the Calcutta Municipal Act, calling upon 
him, as owner of the bustees No. 7 and 7/1, Wellesley Street, 
to execute within three months .certain improvements as speci- 
fied in Schedule'- A of the report attached to the standard plan. 

It appeared that his estate was then under a Receiver appoint- 
ed by the High Court. Haji Kassim did not object to the notice, 
nor did he take any steps to induce the Receiver to comply 
.with it, nor did lie move the High Court to direct the latter to 
do so, hut failed, to carry out the requisitions made on him. 

He was prosecuted in consequence before the Municipal Magis- 
trate, and an objection was then urged on his behalf that lie 
was unable to comply with the terms of the requisition as his 
estate was in the hands of the Receiver. The Assistant Solicitor 
to the Corporation contended that Haji Kassim was, as owner, 
liable under section 408 of the Act, and that he should have 
moved the High Court to direct the Receiver to carry out the 
requisitions contained in the notice. The Magistrate there- 
upon made a reference to the High Court, under section 432 of 
the Criminal Procedure Code, for the decision of the question 
set forth in the judgment of the High Court. 


Mr, Mehta (with him Babu Debendra Chandra Mallich ), 
for the Corporation. In Fink v. Corporation of Calcutta (1), 
it was decided that a Receiver of the Court is not the 
“owner” of the premises within the definition of the term in 
the Municipal Act, nor is he the trustee or agent of the owner. 
The proper person to be served with the notice is the actual 
owner, and it is incumbent on him to move the Receiver or 
the Court, which appointed the Receiver, to enable the 
Receiver to comply with the notice of the Corporation : see 
Parker v. Inge (2). 

Caspkesz and Sharfuddin JJ. The question of law re- 
ferred for the opinion of this Court, under section 432 of the 
Criminal Procedure Code, is “whether the accused is bound to 
(1) (1903) I. L. R. 30 Calc. 721. (2) (1886) 17 Q. B. D. 584. 
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move the High Court for taking steps for the carrying out of 
the requisitions of the notice under section 408 of Bengal 
Act III of 1899 , or whether the Corporation should have, 
with the leave of the High Court, served the notice under 
section 408 upon the Receiver.” 

The estate of the accused Haji Ivassim Ariff Bham is in 
the hands of a Receiver appointed by this Court. It is beyond 
dispute that some one must carry out the requisitions under 
the Act. It was held in Fink v. Corporation of Calcutta (1), 
that the Receiver is not the “owner” of the premises he holds 
as Receiver, within the definition of the term as contained in 
the Municipal Act, and that he is not an agent or trustee in 
that behalf. It follows that the actual owner, Haji Kassim 
Ariff Bham, is the only person liable, a$ owner , to carry out 
the requirements of the law. The learned counsel for the Cor- 
poration has cited section 613 of the Act which affords re- 
lief to agents and trustees. It is sufficient to repeat that the 
Receiver is not a person falling within that category. 

The real question is whether the owner or the Receiver 
ought to have moved this Court for directions to carry out the 
work. In our opinion, as the notice was duly served on the 
owner, and as the Receiver cannot be lawfully served with 
such a notice, it was incumbent on the accused, Haji Eassim 
Ariff Bham, to request the Receiver to comply with the notice, 
after taking the directions of this Court, and, on his failure 
to comply, to apply to the High Court, making the Receiver 
a party to his application. A similar liability was imposed on 
tlie owner as against bis tenant in a case under the English 
Public Health Act, 1875, namely, in Parker v. Inge (2). Ap- 
plying the reasoning of the learned Judges in that case, if we 
suppose that this Court had refused the application of the ac- 
cused, the latter would he entitled to satisfy the Magistrate 
that he had used all due diligence to carry out the requisition, 
and, in that event, if a conviction were had, the penalty would 
be nominal. On the same supposition, if the owner were help- 
less in the matter, the General Committee might, under sec* 
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tion 408 *of the Act, proceed against the occupiers of the pre- 
mises. 
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Ariff 

Bham. 


We offer these observations because, as it seems to ns, Corporation 
. of Calcutta 

ample machinery exists, even m the present complication, tor 

the carrying out of the improvement of bustees. In this 

case, the owner did nothing except plead his inability. That 

is not enough. 

Let a copy of our order be transmitted to the Municipal 
Magistrate who will now proceed to dispose of the case con- 
formably thereto. 

E. IT. M. 


PRIVY COUNCIL. 


KG TEA HNYIN P.O* 

v- June IS. 

MA HNIN I. 

[On appeal from the Chief Court of Lower Burma, it 

Rangoon*] 

Appeal — Order in execution of decree— Order refusing decree-holder 
permission to bid at sale in execution of decree — Civil Procedure 
Code (Act XIV of 1882), ss. 2, 2M cl. (c), 294 cl (16), 540 , 588 
and 617— Act VII of 1888, s. 75— Revision where no appeal lies. 

No appeal lies from an order refusing an application by a decree- 
holder for permission to bid at a sale in execution of a decree. 

Jodoonath Mundul v. Rrojo Mohun Ghose (1) approved. 

Appeal from two orders (8th and 20th September, 1909) 
of the Chief Court of Lower Burma, made in proceedings in 
execution of a decree, the former of which orders rejected an 
appeal from an order (25th August, 1909) of the District Judge 
of Amherst, and the second refused an application for revision 
of the same order of the District Judge. 

The decree-holder was the appellant to His Majesty in 
Council. 

* Present : Lord Maoxaghten, Lord Shaw, Lord Mersey and 
Mr. Ameer Alt, 

(1) Cl 886) I. L. R. 13 Calc. 174. 
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The decree in execution of which the above-mentioned 
orders were made was one in a suit brought by the appellant 
as plaintiff, against the respondent as administratrix of the 
estate of one Maung Shu Hman deceased, claiming 
Rs. 103,252-8 for money lent to the deceased, and a declara- 
tion of lien for the said amount on 33 promissory notes, which 
had been deposited with the appellant by the deceased as se- 
curity. The defence to the suit is not now material. The 
Judge of the District Court of Amherst gave judgment in 
favour of the appellant for the amount claimed with costs, 
and ordered the sale of the promissory notes in satisfaction of 
the decree. 

On 17th July, 1908, the appellant applied to the District 
Court of Amherst for the sale of the promissory notes. The 
respondent claimed that as the notes were all made and pay- 
able in the Kareuni District (not in the jurisdiction of the 
Amherst Court) the sale should take place at Loikaw, the chief 
town of the District of Kareuni, and that the appellant should 
not be allowed to bid at the sale either directly or indirectly. 
The appellant stated that as the notes were the only securities 
he had for the payment of the debt to him, he would lose part 
of it if they were sold below their face values, and that he 
ought to be permitted to bid at the sale. 

On 25th August, the Court ordered that the sale should 
be held in the jurisdiction of the Amherst Court after six 
months had expired but with notice to be published in the 
District of Kareuni, and that the appellant should be prohibit- 
ed from bidding. This last part of the order purported to be 
made under section 294 of the Civil Procedure Code, 1882. 

On September 5th, 1908, the appellant filed a petition for 
revision of the order of 25th August to the Chief Court of 
Lower Burma, but that Court held that his proper remedy 
was an appeal, and the position was amended by making it 
one for an appeal the main ground being that in forbidding 
the appellant to bid at the sale the Court acted with material 
irregularity and contrary to the practice of the Courts. The 
Chief Court, however, held that an appeal did not lie from 
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the order of the District Court, referring as an authority to 

the case of J odoonath Mundul v. Brojo Mohan Ghose (1), Ro Tha 

where it was decided that section 588, clause (16) of the Civil 

Procedure Code allowed an appeal only against an order un- Ma Hnin i< 

der section 294 confirming, or setting aside or refusing to set 

aside, a sale, but not against an order refusing a decree- 

holder permission to bid at a sale. 

On 6th September, 1909, the appellant applied to the 
Chief Court for review and revision of the order of the Dis- 
trict Judge of Amherst, dated 25th August, 1908, on substan- 
tially the same grounds as those on which the appeal had been 
based, but on 20th September the Court rejected the appli- 
cation holding that there was 4 ‘no case for the exercise of re- 
visional powers/ 5 

The Chief Court on 18th July, 1910, granted a certificate 
that the case fulfilled the requirements of section 596 of the 
Civil Procedure Code of 1882 (which and not the Code of 1908, 
it held was applicable) and was a fit case for appeal to His 
Majesty in Council. 

On this appeal, which was heard ex parte , 

J. IF. McCarthy, for the appellant, contended that the 
order refusing the appellant permission to bid at the sale was 
a “decree” within the meaning of section 2 of the Civil Pro- 
cedure Code, 1882, and an order made in execution of. decree 
under section 244, sub-section (c), and was therefore appeal- 
able as of right under section 540. But even if it was not a 
“decree/ 5 it was an order made under section 294, clause (16), 
and by section 588 all orders made under section 294 were ap- 
pealable orders; and were not limited as held by the Chief 
Court in the authority of J odoonath Mundul v. Brojo Mohun 
Ghose (1), which, it was submitted, was wrongly decided. 

Reference was made to section 75 of Act YU of 1888, which 
, amended the Code of 1882. The Court, it was contended, had 
no jurisdiction to make the order refusing the appellant per- 
mission to bid, and in so refusing it had acted with material 

(1) (i.886) I. L. R. 13 Calc. 174. 
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1911 irregularity, inasmuch as according to the practice of the 
ttEoiftre Courts such leave was granted to the deciee-boldei , as a mat- 
'SEnyin ter 0 £ cours8) a case where the conduct of the sale was in 
jIa Hnin f; the hands of the Court, and not under the control of the de- 
cree-holder. There was, too, no reason lor refusing permis- 
sion to bid, and the circumstances that the notes were being 
sold far away from the usual residences of the makers of the 
notes, and amongst persons who did not know the said makers, 
should rather have induced the Court, in order that reason- 
able to value for the said notes might be obtained, to have 
allowed the appellant to bid at the sale. Even, therefore, if 
no appeal lay, the Chief Court should have exercised its 
powers of revision over the order refusing permission to bid, 
and should have set it aside. Civil Procedure Code, 1882, 
section 617 was referred to. 


The judgment of their Lordships was delivered by 
/une l ). Lord Macxaghtek. Their Lordships are of opinion that 
the judgment under appeal is right. If the appellant had 
applied for leave to appeal, and his application had been re- 
fused, there could not have been any appeal. It is a matter 
of administration. 

The point was expressly decided at Calcutta in the year 
1886,* and there is no authority impugning that decision. The 
point was raised there, and it was decided by the High Court 
that no appeal lies “from an order refusing to give a decree- 
holder permission to purchase at a sale held in execution of a 
decree.” 

Their Lordships will therefore humbly advise His Maj- 
esty that this appeal ought to be dismissed. There is no ap- 
pearance by the respondent so that there will be no order as 
to costs. 

Solicitors for the appellant : Bra m nil V White. 

J. V. w. ■ pWAp , \ Appeal (Hxwixmh 


* (1886) I. h. R; 18 Calc. 174. 
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APPELLATE CIVIL. 

Before Mr. Justice Woodroffc and Mr. Justice Garnduff. 

KxlVANESHWAIi PRASAD SINGH 

v. 

CHANDI PRASAD SINGH,* 

Hindu Law — Legal Necessity, how to be made out — Onus of proof of 
legal necessity as affected by lapse of time — Court of Appeal, power 
of, to make any order to meet justice — Civil Procedure Code ( Act V 
of 1008), o. XLI , r. 38. 

A property known as taluk 0 belonged to G, a Hindu. After G’s 
death, there was litigation regarding the succession. D, the father 
of the plaintiff, T 0, was a party in that litigation. The mother of G 
was held entitled to succeed. I) then brought a suit claiming the 
estate and sought to set aside an alienation by G\s mother of a portion 
of the estate in favour of M G. The Judicial Committee held finally 
in that suit that D’s suit was barred by res judicata, and refused to 
make any declaration regarding the alienation in the life-time of G’s 
mother. Before her death, G’s mother sold the entire estate C to M. 
G. After her death, T C, the son of D, and two other persons sued 
M G for setting aside the alienations on the allegation that T C 
was the eldest male member in the eldest line, and as such, was entitled 
to the property by virtue of the rule of lineal primogeniture govern- 
ing succession in the family. The plaintiffs prayed therein for a decree 
in favour of T C or, in the alternative, in favour of one or more of the 
plaintiffs. The first Court decreed the claim of T 0, On appeal to 
the High Court by the defendant: 

Held, that, if one or other of the plaintiffs was entitled to succeed, 
the suit should not be dismissed simply, because the first of the plaint- 
iffs alone had failed to make out a title, particularly when, by so dis- 
missing the suit, the right of the co-plaintiffs (who, if the first plain- 
tiff were not joint with the last male holder would, on failure of the 
first plaintiff’s case, be entitled) would be thereby barred; and that, 
in such a case the Appellate Court could exercise the power provided 
for in the Code of Civil Procedure, o. XLI, r. 33. 

Held, also, that lapse of time did not affect the question of onus 
of proof regarding legal necessity, except in so far as it might give 
rise to a presumption of acquiescence or save the alienee from adverse 
inferences arising from the scanty proof which might be offered. 

Held, further, that in order to justify legal necessity, it must be 
shown that the expenses could not have been met from the income of 
the property in the widow’s hands, and that they were reasonable. 

* Appeal from Orig nal Decree, No. 193 of 1909, against the decree 
of Hem Chandra Muker jee, Subordinate Judge of Mongliyr, dated April 
14,1909. ‘ 
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Edd, lastly, that payment of full value for tile property 'did not 
of itself justify a sale by a Hindu widow in the absence of legal 
necessity. 

Appeal by tbe defendant, Maharajah Sir Ravaneshwar 
Prasad Singh Bahadur. 

This appeal arose out of a suit for possession, in favour 
of paintiff No. 1, of certain properties, after declaration of 
title according to the family custom of lineal primogeniture, 
and also according to the deeds of release executed by the 
plaintiffs second party. It was further prayed in that suit 
that the transfers of certain properties by the mother of the 
last male holder of the estate in favour of the defendant first 
party, might be declared to be invalid. 

The defendant first party, viz., the appellant before the 
High Court, alone contested the suit. He contended, inter 
alia , that (i) the plaintiff first party, Tikait (’hand! Prasad 
Singh, was not the heir to the estate; (ii) that alienations in 
favour of the defendant first party were all made in good 
faith and for proper, legal and valid necessity and after pro- 
per inquiry and on belief of valid and legal necessity; and 
(iii) that, even if the alienations be declared invalid, the plaint- 
iffs, nor any one of them, would be entitled to the reliefs 
claimed by them without paying for the sums, which form a 
valid charge on the aforesaid properties, inasmuch as the 
sums which were advanced from time to time by means of 
those transfers had been applied for the benefit and valid 
necessities of the estate, and the defendant and his ancestor 
had to spend large sums of monies from time to time for the 
improvement and preservation of the properties in suit. 

The Subordinate Judge decreed the suit fully in favour 
of the plaintiff No. 1, on condition of his paying Its. 2,800 
and Rs. 38,134-5-4 to the contesting defendant, the said 
amounts to be set off against meme-profit to be ascertained 
afterwards. The claim of the other plaintiffs was dismissed. 

The defendant first party thereupon appealed to the High 
Court. 

[The annexed genealogical tree will make the position of 
the parties clear.] 




Tikait Chandi Baku Knar Sarda Baku Gouri 
Prasad Singh, Prasad Singh. Prasad Singh. 
ipif. No. i.) 
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Dr. llash Behary Ghose (witli him Babu Umakali Muhherji, 

Babu Golap Chandra Sarlcar , Babu Jogendra Chandra Ghosh Ravanesh- 
and Babu Kulwant Sahay), for the appellant. Cliandi Pra- WA ^^^ SAD 
sad is the only plaintiff, who has got a decree in his favour. q h ^ di 
M e has, however, no right to succeed unless he proves that Prasab 
lineal primogeniture governs the rule of succession in the 
Chakai family. If he fails to prove it, either he or both of 
the other two plaintiffs, would have the right of suit. Rut 
they have not appealed, and the decision of the Sub- 
Judge is final so far they are concerned. Primogeniture 
cannot prevail in the family. Formerly the Chakai es- 
tate was a ghatwali , it is true. But the same incident of 
primogeniture would not attach to the estate after emancipa- 
tion from ghatwali services : Ramakanta Das Mohapatra v. 
Shamanand Das Mohapatra (1). Even if there were pri- 
mogeniture, it would not follow that lineal primogeniture 
would govern the rule of succession. In India there is no 
presumption in favour of lineal primogeniture. It prevails 
in countries in a settled state, but India was not in such a 
state during the later Mahomedan rule, when these estates 
were created. The plaintiff must prove by clear evidence 
that there is in the family an ancient and well-established 
customs of lineal primogeniture. This he has failed to establish. 

The decision in the former suit between Durga Kuari 
and Durga Prasad operates as res judicata. 

The alienations sought to be set aside were made long 
ago. Owing to lapse of time, the onus to prove necessity is 
upon the reversionary heir: Chowdhry Herasutoollah v. Brojo 
Soondur Roy (2). 

The gift in favour of Ahlad Pandey was for a pious and 
religious purpose and as such it is binding on the reversionary 
heir: see Viramitrodaya, p. 141, Edition of Babu Golap 
Chandra Sarkar, 2nd Ed., 1907; Ram Rawal Singh v. Ram 
Kishore Das (3), The Collector of Masulipatam v. Cavaly 
Yencata Narrainapah (4). 


(1) (1909) I. L. E. 36 Calc. 590 ; 
L. E. 86 I. A. 49. 

(2) (1872) 18 W. R, 77. 



(3) (1895) I. L. R. 22 Calc. 506. 

(4) (1860) 8 Moo. I. A. 50D. 
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1911 Mr, S. P, Sinha (witli liini Baku J ogeshchanWra Roy, 

Ravanesh- Bubu Akshog Kumar Banerjee, Baku Nareshchandra Sinha, 
WAI Bin 0 h AD ^bankajeeban Roy and Baku Havihar prasad Singh), for 
, t v. the respondents. The question of lineal primogeniture is iiu- 
Peasad material. The plaintiffs Nos. 2 and 3 are respondents in this 
Singh. a pp ea ]. if the Court finds that the plaintiff Chandi Prasad 
should not get a decree, it can, under o. XLI, r. 33, of the 
Civil Procedure Code, pass a decree in favour of one or both 
on the plantiffs, who are respondents. Further the release by 
the plaintiffs Nos. 2 and 3 in favour of the plaintiff Chandi 
Prasad operates as a conveyance. The Chakai estate was not 
ghatioali, although the family held a number of ghatwali 
estates. 

There is no question of res judicata, Chandi Prasad does 
not claim through his father, but he claims directly from the 
last male holder. 

The question of custom was left open by the Privy Coun- 
cil in the former suit. Impartible estate is necessarily 
joint estate of the family. This is clear from the decisions 
of the Privy Council in the former suit : Doorga Persad 
Singli v. Doorga Konwari ( 1 ); see also Sivagnana Tevar v. 
Periasami ( 2 ), Jogendro Bhupati Harrochundra Malta - 
pat-ra v. Nityanand Man Singh (3), Gut Per shad Singh v. 
Dhani Red (4), Laliteshwar Singh v. Rameshwar Singh (5). 
Durga Prasad was therefore joint in estate with the husband 
of Durga Euari. The custom of lineal primogeniture has 
become attached to the family. Custom may be proved by a 
well-known tradition in the family. 

The onus to prove necessity is upon the alienee: Maho- 
med Ashruf v. Brijessur.ee Dassee ( 6 ), Bhagwat Dayal Singh 
v. Dehi Dayal Sahu (7). The alienee must show that there 
were no funds sufficient to meet the demands on the estate : 
Roy Radlia Kissen v. Nauratan Loll ( 8 ), Cham Ghunder D-iitt 

(1) (1878) I. L. E. 4 Calc. 190; (4) (1910) I. L. B. 38 Calc. 182. 

L. E. 5 I. A. 149. (5) (1909) I. L. R, 36 Calc. 481. 

(2) (1878) I. L. E. 1 Mad. 312; (6) (1873) 19 W. R. 426. 

L. E. 5 L A. 61. (7) (1908) I. L. R.35 Calc. 420; 

(3) (1890) I. L. IV 18 Calc. 151 ; L. B. 35 I, A. 48. :• • 

L. E. 17 I. A. 128. (8) (1907) 6 C. L; J. '490: ' ' 
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v. Swrat Chunder Singh (1). Creditor must prove the parti- 
eulars of the transaction and its justification 
T a mb Iran v. Sakkarai Rattan (2), Hurro Nath liai Chowdhri 
v. Randhir Singh (8), Maheshar Baksh Singh v. Ratan Singh 
(4). 

As regards gifts for pious purposes, see Puran Dai v. J di- 
nar ain (5), The Collector of Masulipatam v. Cavaly V encata 
Narrainapah (6), Run feet Ravi Iioolal v. Mahomed War is (7). 

The so-called gift to Ahlad Pandey was, however, really 
a bribe given to him. 

Cur . adv. vult. 


Woodkoffe and Caenduff JJ. The iirhc plaintiff claims 
an estate called taluk Chakai, originally the property of one 
Tikait Dharam Narain Singh. He claims to be the great 
great grandson of Itagliubir Singh, the second son of Tikait 
Dharam Narain Singh. The last male holder of the property 
was one Tikait Garabh Narain Singh, who died while a 
minor and who was the great grandson of Jagarnath Singh, 
the eldest son of Tikait Dharam Narain Singh. A pedigree 
is attached to the pleadings. It is alleged that the family 
is governed by the Mitakshara and that the property is im- 
partible. Tikait Fateh Narain, the father of Garabh Narain, 
died on the 18th April, 1863, leaving three wives. A posthum- 
ous son was born in July 1863, Garabh Narain above men- 
tioned. On the latter’s death his mother, Tikaitni Durga 
Kumari, succeeded as his heir and died on the 15th May, 
1907. During her life time certain alienations were made in 
favour of the predecessor of the defendant, the Maharajah of 
Gidliour. The first plaintiff claims to be entitled to these' 
properties on the ground that Durga Kumari had a limited 
interest only and that the transfers were not for legal neces- 
sity and were not transfers of the estate itself, to which he 

(1) (1910) 12 C. L. J. 537.. (5) (1882) I. L. R. 4 All. 482. 

(2) (1869) 4 Mad. H. 0. 369. (6) (1861) 8 Moo. I. A. 529; 

;3) (1890) I. L. R. 18 Calc. 311 ; 2 W. R. P. C. 61. 

L. R. 18 I. A. 1. (7) (1873) 21 W. R. 49. 

(4) (1896) I. L. R. 23 Calc. 766, 
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1911 lays claim on the ground tliat lineal primogeniture applies 
Ravaxksh- to this estate and tliat lie is tlie eldest representative of tlie 
WA S^gh SA 3) eldest lilie oi Dliaram Narain Singh. 

i?. Tlie first plaintiff associated with himself tlie second and 

K third plaintiffs, Bhairo Singh and Tirbhuban Singh. These 
Singh. persons are nearer in descent to Dliaram. Narain Singh; but 
they are members of junior lines, and the plaint alleges that 
they have executed deeds of relinquishment, in favour of the 
first plaintiff, of any right they might claim, though in fact 
they had no right except to maintenance. The suit com- 
menced on the 6th March, 1908, and on the 24th August, 1908, 
Tirbhuban asked that his name should be removed from the 
category of plaintiffs, and he was accordingly made a defend- 
ant on the 25th August. On the 18th December, 1908, he ap- 
plied to be made a plaintiff again. The Court has held that 
lineal primogeniture applies, that according to this rule the 
first plaintiff is entitled to the estate, and that the aliena- 
tions were not made for legal necessity. Decree has, how- 
ever, been given him conditionally on his paying certain 
sums, amounting to Es. 40,000 odd, which the lower Court 
holds are a charge on the estate. The defendant Maharajah 
has appealed, and the two questions which we have to decide 
are: (1) whether the first plaintiff, Chandi Prasad Singh, is 
the heir-at-law, and (2), if so, whether the transfers under 
which the Maharajah claims are binding on the inheritance. 

On the 22nd April, 1863, after Fateh Narain’s death and 
before the birth of his son, his three widows applied to the Col- 
lector for the registration *of the estate in their names. Before 
such application and the birth of the son there had been an 
agreement between the widows that the three should hold the 
estate. 

Against this application, the first plaintiff’s father, Durga 
Prasad Singh, put in a petition of objection, dated 21st May, 
1863, which is of some importance. He appears there to have 
alleged that the application by the widows was adopted to de- 
pine him of liis rights, that as the next of kin he was heir, and 
that lie, IN agar Singh and Hamath Singh were ready to apply 
for mutation of names according to the usage of the family. 



VUL, XXXVI11J CALCUTTA SERIES. 


727 


The objection was beard and on the 3rd July, 1863, tbe widows 5 
names were directed to be entered. From an extract from Ravanesh- 
tbe police diary of Cbakai, dated 2nd March, 1866, it appears Singh 
that one Kashi Nath Upadhyaya, alleging himself to be a ser- 
vant of Dnrga Knmari, stated: — <£ My employer has only a Prasm 5 
brother-in-law, Dnrga Prasad Singh, who lives in commen- 
sality with her as her next heir, and, except the said Durga 
Prasad Singh, there is no other rightful heir who could look 
after the estates, etc. Therefore my employer has this day 
appointed the said Durga Prasad Singh to look after the 
estates and manage the court and village affairs, and after- 
wards she vdll make him her mukhtear and the malik of the 
entire estate with all pow T ers. I have, therefore, come by the 
order of my employer to give information. 55 This entry, it 
will be observed, is in conflict with the alleged statements in 
the petition of objection already referred to. On the 5th 
November, 1868, Durga Iiumari brought a suit against her 
co-widows and Durga Prasad Singh for recovery of posses- 
sion of two-thirds of the property, of which she alleged she 
had been dispossessed at the instigation of Durga Prasad 
Singh. The latter in his written statement took objection 
that the suit was undervalued as the taluk Chakai (now said 
to be worth ten lakhs) was worth two lakhs and the two ghat- 
wall estates Rs. 50,000; and that the claim for confirmation 


was not entertainable, as one-third of the property was not in 
the possession of the plaintiff. He then claimed the estate 
on the ground that he was a member of a joint Mitakshara 
family with the last holder. No mention was made of cus- 
tom. The co-widows set up an ekrarnamah by which all 
three widows were to remain in possession, and they declared 
that, with the consent of all of them, Durga Prasad had 
been installed on the gaclcli and was about to have his 
name registered when the plaintiff left the house at the insti- 
gation of a servant, named Ahlad Pandey, wdio is mentioned 
in the eighth para of the plaint in this suit. In these suits 
both Nagar Singh and Harnath Singh intervened, claiming 
to be entitled to possession jointly with Durga Prasad, as 
alleged to have been admitted by him in the petition for mu- 
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1911 tatiou of names 'to which. we have referred. They.* denied 
Ra vanish- that lie had been installed as Tikait. The Court, by its judg- 
Singh AD ment dated 23rd March, 1869, holding that the plaintiff’s 
ChIndi title t° sue ay heir was established, stated that the next ques- 
Prasad tion was whether Durga Prasad was joint in food and estate 
IKGH ' with the plaintiff’s husband and as such entitled to succeed 
by survivorship. The Court found that he was not so joint, 
and also that he had not received tilak from the widows and 
that the ekrar did not bind the plaintiff. The suit was, there- 
fore, decreed. On appeal to the High Court the decree was, on 
the 5th January, 1870, affirmed. 

This Court then found that the estate was not held joint- 
ly. It pointed out that the appellant had attempted to give 
evidence that there was a family custom excluding females, 
but it disallowed the raising of that issue as it had not been 
pleaded. Subsequently Durga Prasad brought a suit on 
25th December, 1870, for possession, alleging the custom of 
lineal primogeniture excluding females. This suit was dis- 
missed by the Subordinate Judge as res judicata, on the 29tli 
December, 1871, and the judgment was affirmed by this Court 
on 6th June, 1878. This Court then held that no family 
usage or kulachar, either excluding females or giving the 
preferential right of succession to direct descendants or the 
eldest male heir, had been proved. It also held that the prior 
decision as between the parties established that the plaintiff 
had never been joint in estate with the last proprietor. 
An appeal was preferred by the present appellant’s father 
against the decision of this Court to the Privy Council, which 
dismissed the appeal on the 17th May, 1878. The judgment 
of the Judicial Committee deals with two claims of the then 
plaintiff, the first being his claim to succeed to the estate on 
the death of Garabh ISTarain on the ground that the latter’s 
mother was not entitled according to the Mitaksliara law and 
the custom of the family to succeed as heiress of her son, and 
the second claim being for a declaration that a deed (one of 
those attacked in this suit), which he had executed in favour of 
an ancestor of the present respondent, was void as against 
reversionary heirs. The Judicial Committee, without going 
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into the facts, held that the first claim was res judicata. As 
regards the second claim the Judicial Committee, also with- 
out going into the facts, refused for the reasons stated by 
them to grant a declaratory decree with respect to the deed 
executed in favour of the present appellant’s ancestor. THeir 
Lordships while abstaining from expressing any opinion on 
the findings of the High Court, stated that they left it open 
to all parties thereafter to raise the question as to the family 
custom set up by the plaintiff and that their decree would not 
be res judicata as to the first and second issues of fact. 

, From about this date until 1907, when Tikaitni Durga 
Kumari died, the latter held undisputed possession of the pro- 
perty' The question of prior possession will be dealt with 
hereafter. After her death and on the 6th March, 1908, this 
suit was instituted challenging the validity beyond her in- 
terest of the alienations mentioned in the plaint. Para- 
graphs 17 and 18 of the pleadings expressly base the plaint- 
iff’s title on the existence of an alleged family custom of 
lineal primogeniture. A title is not put forward based on 
the existence of a joint Hindu Mitakshara family and there- 
fore on the passing of the property by survivorship to the 
plaintiff. The Subordinate Judge does not deal with the 
question whether the plaintiff was joint with the last holder, 
but has held that, apart from the evidence and on general 
principle, the plaintiff is entitled to succeed, and, secondly, 
that the evidence establishes the existence of the family cus- 
tom set up in the plaint. The title of the plaintiff having 
been thus established, the Subordinate Judge has held that, 
subject to what is hereafter stated, the existence of legal 
necessity for the loans and private alienations in question has 
not been proved, nor had it been proved that the appellant’s 
ancestor acted upon enquiry made in good faith and repre- 
sentations reasonably believed as to the existence of such 
necessity; and that the widow’s interest only passed by the 
Court-sale at which the appellant’s ancestor purchased two 
annas share of the estate in dispute. The exception above 
mentioned to this finding is that the lower Court has held 
that Bs, 2,800 out of the consideration for the first kabala 
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was for legal necessity and that the appellant was entitled 
to a charge upon the estate for the sum of Rs. 38,134-5-4 in 
respect of the transactions mentioned in the concluding para- 
graphs in this judgment. It is not necessary now to go into 
this matter, to which we will recur in dealing with the cross- 
objections. The Subordinate Judge therefore decreed poses- 
sion to the first plaintiff (the claim of the other plaintiffs 
being disallowed) subject to payment of the sums mentioned. 
Against this decision the defendant Maharajah has appealed 
and the two questions we have to determine are, as we have 
already said, firstly, whether the first plaintiff is the heir-at- 
law and so entitled to maintain the suit, and, secondly , if 
so, are the transfers which he impugns, binding on the inheri- 
tance? 

Upon the first point it is admitted that the result of the re- 
ported decisions is that, where impartible property passes. by 
survivorship from one line to another, it devolves not on the 
co-parcener nearest in blood, but on the nearest co-parcener 
of the senior line. But it is contended that, in order that 
• this rule should be applied , there must be a joint family 
upon which the principle of survivorship may operate. It is 
conceded that, if the family were joint and the property im- 
partible and the claim of the plaintiff had been based on 
co-parcenary, then in that case the plaintiff would be the heir- 
at-law. But it is contended in the first place, that the plaint 
bases the plaintiff’s title on family custom and not on the 
ordinary law applicable to a Mitakshara joint family, and, 
secondly, that the first plaintiff’s father was not in fact joint 
with the last male holder and that the decision of the High 
Court (5th January, 1870), in Durga Rumari’s. suit of 1868 
that the estate was not held jointly is res judicata . It is then 
contended that the plaintiff’s case must depend on the proof 
of the alleged family custom which he asserts, that on failure 
of such proof the succession would be governed by the law re- 
lating to succession to separate property, and that on the 
facts the first plaintiff is in this case excluded. 

If then the plaintiff establishes the family custom alleged, 
cr if he is not precluded from establishing and does establish 
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that ftis father was joint with the last male holder, then he 19H 
establishes his title to sue. If, on the other hand, the Ravanesh- 
family custom is not proved and the plaintiff is precluded WA ^^.^ SAB 
either by res judicata or by his pleading from showing (or if 
not so precluded) does not show, that the family was in fact 
joint, then he fails to establish his title. There was no issue in 
the lower Court as to joint ness. Learned counsel for the 
respondent has, however, substantially placed his case on the 
proof of the alleged custom. The first issue, therefore, is 
whether the family custom has been proved. 

It is admitted that the family is governed by the Mitak- 
shara. -Though the judgment of the lower Court states that 
it was also admitted that the property was impartible and 
that succession was governed by custom, it lias been sought 
to be contended here that no family custom could or did exist 
in the family. It is said that the estate was originally a 
ghatwali tenure, which in 1779 was settled in mokarari after 
resumption, the date of which is not known. It is argued, 
therefore, that no custom could exist, as the estate then first 
came into the family as prior thereto it was merely attached 
to the office of gliatwal and did not belong to the family. 

It is contended that, the origin of the estate being thus 
known, no ancient custom could be proved. The plaintiff in 
his deposition stated that Ghakai was originally ghatwali , 
though now and from ancient times a zemindari. He says 
“he does not know how long ago it was ghatwali The Col- 
lectorate rubakari of September, 1878 (Ex. R.R.), describes 
Har Narain as a gliatwal , and gives the date of settlement of 
the estate.* The document speaks of Har Narain as gliatwal , 
but there were ghatwalis other than Chakai. From the judg- 
ment of the High Court of 6th June, 1873, it appears that, 
though the case was argued on the assumption that the estate 
was originally ghatwali , the Court was of opinion that part 
only of the property was ghatwali. Apart from the question 
whether this evidence is sufficient to establish that the Chakai 
estate was originally ghatwali , with the consequences flowing 
therefrom, we are of opinion that, though this is a case of eject- 
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meat, it is not open to tlie appellants to say that the custom 
of impartiality did not exist. 

The whole of the previous litigation assumed it. In 
their judgment of 17th July, 1878, the Privy Council say 
that the property must be taken to be joint ancestral property, 
although impartible. The written statement of the Maha- 
rajah in the previous litigation assumes the custom of im- 
partiblity, though he alleged that this custom had reference 
solely to the sons of the body of the deceased proprietors. 
The plaint in this suit alleges the custom, and the written 
statement does not deny impartibility, but the rule of in- 
heritance according to lineal primogeniture. No issue was 
raised on the point now argued, and the evidence xvas not 
directed to it. Had this been done, it would have been neces- 
sary to enquire as to which properties were ghatwali , and then 
whether any property was originally held by the family, 
which was not ghatwali. If such were the case, the family 
custom might, even if there had also been ghaticalis , have 
operated as regards such other properties, and, if it so operat- 
ed, it would have also governed the succession of the ghat - 
wali properties after resumption on resettlement. The 
point taken by the appellant would only be made out, if it 
were shown that the family never at any time possessed any 
property, other than ghatwali tenures, in respect of which 
the alleged custom could have existed and upon which it 
could have operated. It is true that, the plaint refers only 
to Ohakai, Fowdiha and Chandwari as the immoveable pro- 
perties of the family. But this statement is made merely as 
regards the state of affairs at the date of the death of Fateh 
Narain in 1863. Further, we must accept the recorded state- 
ment in the judgment that the impartibility of the estate was 
admitted. It cannot be impartible except by custom. We 
hold, therefore, that the estate was an impartible estate gov- 
erned by the Mitakshara law and custom. The next question 
is, therefore, whether, being impartible, the rule of succes- 
sion to it is by lineal or ordinary primogeniture. The ora! 
evidence on this point is all one way and is given by the 
adult members of the family, an agnate, the guru and the 
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family* priest, and as to the custom of similar gaddh in this. 
part of the country. It is supported, for what it is worth, Ravaxesh- 
(for it is to be observed that the Court held the witness not Singh 

competent in examination-in-chief) by the evidence of the q h 2ndi 

defendants’ witness J ay jay ram Ray, who in cross-examination 
spoke to the custom of succession. All classes of persons 
have been called who might be supposed to know of the cus- 
tom. It is to be here observed that the remaining property 
which belongs to the estate, is now in the sole possession of 
the plaintiff, and it is not to be supposed that he would be 
permitted to retain such sole possession unless there were 
such a custom as that to which these witnesses depose. It 
was set up as far back as 1870, though not expressly referred 
to in the litigation immediately preceding this date. No 
instance of collateral succession has been proved, the succes- 
sion of Loke Narain and Dharani Narain being of lineal, and 
not collateral, succession. Such instances would, no doubt, 
have strengthened the evidence; but they are not absolutely 
necessary, particularly whereas here the dispute is not be- 
tween members of a family as to what its custom is, but be- 
tween the family on the one hand and a stranger. The Sub- 
ordinate Judge has adverted to portions of the oral evidence 
which did not appear to him satisfactory but, notwithstand- 
ing this, he has accepted that evidence as substantially hue. 

We do not think that he has done so merely because (as 
argued) he considered that the evidence spoke only to a rule 
which, apart from such, evidence and according to the re- 
ported decisions, would govern the case. The evidence, being', 
as it is, wholly unrebutted, we accept it. As regards the 
holding of the estate after the death of Fateh Narain by the 
three widows and not by the eldest, the explanation given 
is that this was by agreement among the widows. Garabh 
Narain then succeeded, and, on his death, Durga Kumar i 
took, not as widow, but as heiress of her son, it not being 
established that there was any rule excluding females. The 
chief objection which has been urged is based on the peti- 
tions of Nagar Singh, Harnatli Singh and Durga Prasad. 

As regards the two former, we find that, in the previous suit, 
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Hi 0 High Court (Giii June,- 1873), refused to place ‘any re- 
Ravanesh- liance on these petitions, which were not filed in that suit 
WA Singh SAD until 6 months after the evidence was closed and in fact only 
the day before the Subordinate Judge gave judgment; nor 
can we rely thereon. Neither I? agar Singh nor Hamath 
Singh were parties to this suit in which they intervened with 
their petitions with the object apparently of supporting the 
then plaintiff’s case. 

The allegation in the previous suit was that Nagar Singh 
had colluded with the plaintiff. The petition states that 
the petitioners had an equal right with Durga Singh, and that 
the latter had admitted this in a petition in the case for mu- 
tation of names. As regards the latter petition, it was .sug- 
gested during the course of the argument that the words “ and 
Nagar Singh and Hamath Singh the cousins, etc., of the 
said Tikait” have been interpolated. Reference has been 
made to the use of words “my right,” “harass we” and 
“justice done to me” which must, it is said, refer to Durga 
Prasad alone. Standing by themselves, the words used are, 
however, ambiguous, being capable of being translated in the 
plural . It is said that the words “your servant ( fidivi ) there- 
fore begs to file this petition” indicate the singular. This, 
however, may he explained by the fact that it was Durga 
Prasad alone who was filing the petition. This case of in- 
terpolation should have been put in the evidence. We, how- 
ever, sent for the original document and have inspected it. 
It does not appear to show any sings of interpolation and 
appears, on its face, to be genuine. But it is not easy to see 
how it came to be made; for, if the estate were impartible, 
Durga Prasad, Nagar Singh and Haranath Singh could not 
all he entitled. The two either excluded Durga Prasad, 
or lie tliem. Further, Parasnath was equally entitled, if they 
were. Nor is it apparent why, if Nagar and Hamath were 
objecting, they did not themselves petition. And, if 
Durga Prasad was protecting his rights, why did he go out 
of his way to bring in the alleged rights of others. Next, if 
lie were in fact setting np these others as entitled with him- 
self, his other statements are inconsistent with such an as- 
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sertion. *Eor this petition of Durga Prasad is dated 2isi 
May, 1863, and from the proceedings of the Colleetorate less R. 
than two months later, dated the 3rd July, 1863, it appears 
that he had stated, not that he and the others were jointly 
entitled, but that the nearest relation became the heir, and 3 
that he was the heir. It is a singular circumstance that 
within so short a period two such different cases should have 
been set up. The alleged statements in the petition are 
further inconsistent with the information given at the police 
station on the 2nd March, 1866, to which reference has al- 
ready been made. While it may be admitted that this peti- 
tion of Durga Prasad goes, for what it is worth, against the 
plaintiff’s case, it is by no means sufficient to outweigh the 
other evidence. 

We hold, therefore, that the family custom alleged has 
been proved, and that the plaintiff’s title has been established. 
We, however, may here point out that, even if the first plaint- 
iff’s title had not been established, we have, as parties to 
the suit, the person who would admittedly, on failure of the 
proof of his title, have been entitled to succeed and were 
joint plaintiffs with him. These persons have released their 
rights (if any) in favour of the first plaintiff. It has been 
held that these documents did not operate as conveyances. 

If they did so operate, then the first plaintiff's right 
to sue is established notwithstanding failure to prove his 
own right of succession. If they did not so operate 
(though under the circumstances it is not necessary to deter- 
mine the point), then we should have been disposed, in order 
to do justice in the case (for further litigation by the co- 
plaintiffs to assert their title would be barred), to accede to 
the application made to us that, in the event of our holding 
that the title of the first plaintiff had not been made out 
either in his own right or by virtue of the alleged transfers 
to himself, we should act under the provisions of o. XLI, 
r. 33, of the Civil Procedure Code, or (if that rule be held 
to be inapplicable) that the co-plaintiffs (Tribhuban’s sons) 
might have leave to appeal against the decree. If, as is ad- 
mittedly the fact, one or other of the plaintiffs is entitled by 
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succession, it does not seem to us to be right that "the' suit 
should be dismissed because the first of the plaintiffs alone, 
had failed to make out a title, particularly when, as the re- 
sult of our so holding, the right of the co-plaintiffs (who, if 
the first plaintiff were not joint with the last male holder, 
would, on failure of the first plaintiff’s case, be entitled) was 
thereby barred. It is, however, unnecessary to pursue this 
point further as we hold on the evidence that the first plaint- 
iff, and not Tribhuban’s son, is, by virtue of the family cus- 
tom he has established, entitled to succeed to the estate. 


The title of the first plaintiff having been thus established, 
we proceed to deal with the question whether the transfers by 
or through Durga Kumari bind the estate, of which he is 
the heir. The transactions which are impugned in the suit 
are as follows. On the 5th September, 1870, Durga Ivumari 
sold 6 annas of taluk Chakai to the appellant’s ancestor for 
Rs. 85,000. The recital to the k ah ala states that large sums of 
money were owing on mortgages to the appellant’s • ancestor 
and to one Saheb Ram Ray and other bankers. The former 
mortgages which are in evidence, are dated the 20th October, 

1868, 11th April, 1869, lltli August, 1869, 22nd December, 

1869, and 11th April, 1870, for the sums of 8,025, 5,000, 
5,000, 8,000, and 10,000 rupees, respectively, making in all 
Rs. 36,025. These mortgages recite that money was required 
to defray debts due to mahajans , Government revenue, a de- 
cree due to Lala Darshan Lai, expenses relating to ghatwali 
cases in the Sudder Court and Privy Council, and to meet per- 
sonal necessary expenses. On these mortgages at the date of 
the conveyance there was due Rs. 40,670-15-0 to the appel- 
lant’s ancestor, the Maharaja Sir Jaimangal Singh Baha- 
dur, for principal and interest. The balance, which was paid m 
cash, went, it is said, to discharge debts due to the other credi- 
tors. The second transaction, dated the 5th September, 1876, 
was a sale in execution against Durga Kumari. This and the 
third transaction, a conveyance, dated the 4th October, 1877, 
are connected with others which Durga Kumari had with one 
Nawab Lutf AH, The latter had lent to Durga Kumari the 
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sum of Its. 47,000, ou three mortgages, dated the 24th March, WH 
1871, 2nd June, 1872, and 4th February, 1873, for the sums of Ravanesh- 
10,000, 20,000, and 17,000 rupees, respectively. These mort- WA g££ AD 
gages recite tliat money was required to meet expenses of n TT ^ 1>T 

litigation in the suit brought by Durga Singh, the case of one Prasad 
Bhanjan Bhagat pending in the Calcutta High Court, a de- 
cree due to Msst. Thakurani Anandu Koeri, monies due on 
bonds to one Madho Singh and Raja Lilanand Singh in respect 
of High Court costs in a litigation relating to mahal Now- 
diha, etc., and necessary expenses. The Maharajah gave the 
mortgagee a letter of security in respect of these mortgages. 

Ex parte mortgage-decrees were obtained on these mort- 
gages, two of which were subsequently set aside, but decrees, 
dated 17th January, 1876, were passed on the re-hearing 
against the mortgagor and personal decrees against the 
guarantor. Two annas of the taluk was then sold in execu- 
tion and the Maharajah purchased this share on the 5th Sep- 
tember, 1876, for the sum of Es. 11,170. As this sale did 
not satisfy the Nawab’s mortgage-decrees, in respect of which 
it is alleged about Rs. 55,000, remained unpaid, Durga Hu- 
man on the 4th October, 1877, sold 4 annas of the same taluk 
to the Maharajah for the sum of Rs. 56,000, which, in terms 
of the mortgage, was to be returned by the lender for the 
satisfaction of the Nawab’s claim. 


These payments are shown in the appellant’s account 
books (Exk. M, N, 0). These transactions disposed of 12 
annas of the taluk to the Maharajah. The remaining 4 



annas was disposed of as follows. On the 9th June, 1879, Durga 
Human executed in favour of the Maharajah’s benamidar a 
moharari lease of the remaining four annas, and thereafter, 
on the 5th February, 1881, sold for Rs. 8,000, the malikana 
or proprietory right to the Maharajah, who thus became pro- 
prietor of the whole 16 annas of the taluk. The moharari 
lease recites the reasons for its execution to be that Durga 
Kumari was a pardanaxMr /, who could not make proper ar- 
rangements for management and collections; that she had al- 
ways to borrow money to pay Government Revenue; and that 
she was in need of money io pay rent to Rajah Lilanand under 
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1911 a mokarari held by her under him. The reasons for the sub- 
Havanesh- sequent sale of tlie maUkana are stated to be a debt on ao 
WA Slngh AD ^ount rent in arrears in respect of a mahal lield under 
Chandi Ra i ail Lilanand, a debt due in the execution case of one Man 
Prasad Singh., other debts, and expenses of pilgrimage. As regards 
Singh. one 0 £ £] le mouZ as of the taluk— Tinghara — it appears that 
Durga Kumari, on the 26th November, 1870, made a hr ah- 
mottar of it in favour of one Ahlad Pandey. As this was 
subsequent to the conveyance of the 5th September, 1870, the 
transaction was operative only to the extent of 10 annas, but 
thereafter Ahlad Pandey got from the Maharajah the re- 
maining 6 annas. The entire 16 annas was then sold to the 
appellant on the 20th June, 1897. The case as regards this 
for the respondent is that Durga Kumari could not make the 
gift, so that Ahlad Pandey took nothing and cony eyed noth- 
ing to the appellant. The appellant contends that, if his trans- 
fers stand good, then he is entitled in any event to 6 annas of 
the moiiza and is not affected by the fact that his ancestor per- 
mitted Ahlad Pandey to retain possession of that portion. The 
property conveyed in lakhiraj brah mottar is stated in the deed 
executed in 1870 to yield a profit of Es. 150 a year. It will 
be observed that Durga Kumari thus borrowed between the 
years 1870 and 1881 a sum exceeding Its. 1,60,000 and had 
during the last year alienated the most substantial portion of 
the estate, the remain*’ ng properties being* of comparatively 
insignificant value. It is for the appellant to establish either 
that there was legal necessity in fact for these large borrow- 
ings or that from sufficient enquiries made he honestly be- 
lieved that there was such necessity. It has been argued 
that the onus upon the appellant is lightened by reason of 
the lapse of time. But lapse of time does not affect such a 
matter except in so far as it might give rise to a presumption 
of acquiescence or save the appellant from adverse inferences 
arising from the scanty proof offered. In the present case 
there was admittedly no acquiescence. On the execution of the 
first mortgage in favour of the Maharajah in 1868, Durga 
Prasad objected. This he did again on the execution of 
the first conveyance in 1870, and he subsequently brought a 
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suit which went to the Privy Council, challenging its validi- 
ty, In liis petitions, dated 22nd October, 1868 (Exh. 27) and 
.15th. October, 1870 (Exh. 26), he alleged that there was no 
necessity. These objections and the suit should have put the 
Maharajah fully on his guard, the more particularly as had 
been pointed out by the J udicial Committee in the suit of 
1870 that the evidence was very conflicting as to the neces- 
sity for even the first conveyance. The Maharajah then lent 
the money and purchased the properties at his own risk and 
should have taken care to obtain and preserve proper evidence 
of legal necessity if it existed. The appellant has not 
even in this suit produced all the evidence which might have 
been produced, such as his collection papers. And even if 
he had, it would not avail him unless such evidence were suffi- 
cient to establish the fact, the onus of proving which is un- 
doubtedly upon him. The state of affairs as regards the pro- 
perty at the death of Pateli Narain (and much the same state 
of affairs prevailed at the death of Garabh Narain) was as 
follows. The lower Court has found,- — and this has not been 
contested before us, — that the allegation that a large sura in 
cash was made over to Durga Kumari, has not been made 
out. The immoveable properties consisted of taluk Chakai 
and two ghatwalis , Nowdiha and Chandwari. The first pro- 
perty was of an area of some 28 square miles and 61,981 
bighas. According to the evidence of the appellant’s wit- 
ness, Glioa Lull, there were about 30 to 32,000 bighas of jungle 
and hill country. The parties are at variance as to the in- 
come derived from the immoveable property. The evidence 
shows that each of the ghatwalis yielded an income of about 
Its. 2,000 ; that is Its. 4,000 from the two. According to the 
appellant’s evidence the income of Chakai must have been 
about Rs. 8,000. His witness Clioa Lall says that (J annas of 
the property was sold to the Maharajah for Es. 85,000 at 
thirty years’ purchase. This gives an income of Rs. 2,833 
for the 6 annas and Its. 4,720 for the 10 annas, or Its. 7,533 
for the whole. This would make the total rental about 
Its. 12,000, and would show that the income tax return at 
Its, 8,000 was an undervaluation, apart from the fact that 
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income tax. would not be payable on kamat land cultivated by 
the proprietors, For the respondent it is contended that the 
income from the immoveable property was over Es. 24 5 000. 
It is urged, in the first place, that it is not likely that thirty 
years’ purchase would be paid for property in the hands of a 
Hindu widow alleged to be out of possession, and that fifteen 
or twenty years’ purchase would be the proper figure, which 
would make the rental of 6 annas Es. 4,500 and of the whole 
.16 annas Es. 12,000. In addition there is evidence that there 
were several khamars and the income derived from kamat land 
5 or 6,000 rupees a year. There, it is said, income was de- 
rived from phalkar, banka r, etc. The plaintiff has produced 
a jamabandi of Chakai for the year 1277. This shows a total 
jama of Es. 18,755-1-0. The appellants allege it to be a 
forgery. If it were, it is not likely that the jama would have 
been limited as stated in the document. The witness Nundo 
Lall says that it is the writing of his father, who was in 
the employ of Durga Kumari. His evidence is, no doubt, in 
many respects unsatisfactory, but we are not prepared to say 
that it is false when he speaks to his father’s writing. For 
the document is in general accord with the oral evidence, and 
(this we consider important) the appellant, though admittedly 
in possession of evidence which, if produced, might show it 
to be false, has not produced such evidence. He is now in 
possession of the entire property and has been in possession 
of 6 annas since the year 1870; but lie has not produced his 
collection papers, and no reason has been given in the evi- 
dence why he has not done so. The explanation given in 
argument, that it might be that the Maharajah wasmot will- 
ing to disclose the increased value of the property, is in part 
at least disposed of by the evidence of Glioa Lall, who says 
that the jamabandi as regards to 6 annas has only slightly 
increased by 400 or 500 rupees since the purchase by the 
Maharajah. His oral evidence that the income of the 6 
annas is only Es. 2,000 is opposed to his evidence that Es. 
85,000 was paid for it on the basis of thirty years’ purchase. 
Ram Prasad Singh, who is stated to know the income, is 
not called, and no explanation is given of this or the non- 
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production of tlie collection papers. In Exli. II. It., a col- 
lectorate rubakar of 4th September, 1876, the kham or gross 
produce of Cliakai is stated to be Its. 6,717-8-41. Tliis figure, 
which is said to have been derived from the proprietors’ jama - 
bandi papers, is so greatly below the estimate of the amin 
(Its. 37,688-6-81) as not to be reliable, though the latter may 
be an over-estimate. The income-tax was, no doubt, assess- 
ed in 187u, on an income from zemindari of Its. 8,000. 
Apart from the possibility of under-valuation of income, it 
appears from a Government Itesolution ( Calcutta Gazette, 
p. 70S, J an. - June, 1S69) that deduction was allowed for Gov- 
ernment revenue, for collection charges, and for interest 
payable on mortgages. The assessment would also not in- 
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elude profits, not being rental, arising from karnat land. 
The conclusion at which we arrive, is that the income has 
been undervalued in the appellant’s argument and that it 
amounted at least to Rs. 18,000 odd, as stated in the jama - 
bandi, if it was not more. But then it is said that, what- 
ever was the income of the estate, Durga Kumari was kept 
out of possession from either 1865 or 1868, until the conclu- 
sion of the litigation in the Privy Council in 1878. Parti- 
cular stress is laid by the appellant on the evidence of the 
plaintiff’s own witness, Gur Prasad Upadhayaya, who in cross- 
examination stated that Durga Kuinari got possession 8 or 
10 years after the death of Garabh Narain, that is, in 1873-5, 
and that during litigation no collections were made. This 
evidence falls short of establishing the case that possession 
was not had until the decision of the Privy Council in 1878. 
It does not appear to us to be reliable in itself, and it is not 
borne out by the other evidence in the case, including that 
of the appellant’s own witnesses. Gur Prasad Upadhyaya is 
the family purohit of the Tikaits of Chakai, and was called 
to prove the alleged family custom. In cross-examination, 
he spoke to the question of possession. His evidence is vague 
and that of a person, who does not appear to have com- 
petent knowledge on the point, and it is at variance with 
that given for the defendant, who relies on it. 
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Tiic facts, as regards possession, appear to be as follows : 
On the death of Fateh Narain on 18th April, 1863, bis widows 
appear to have been in possession. They applied for regis- 
tration of their names in April, 1863, and Durga Prasad’s 
objection thereto was overruled. When the posthumous son 
(iarabh Narain was born in July, 1863, he became entitled 
to the estate and during his life time there was no subject- 
matter for dispute. He died in April, 1865. After his death 
Ovhen exactly, is not quite clear) disputes arose, and some 
time before November, 1868, Durga Kumari left, or was 
driven out of, the family dwelling house and went to Nagri, 
and on the 5th of that month she instituted a suit against 
her co-widows and Durga Prasad. According to the plaint in 
that suit she was in possession of one-third of the property. 
This was denied by Durga Prasad. The finding in that suit 
was that she was in possession of that share. Judgment was 
given in her favour in the low T er Court on 23rd March, 1869. 
This decree was confirmed by the High Court on the 5tli 
January, 1870. On the 5th September of the same year, she 
sold 6 annas of taluk Chakai to the Maharajah. In Jan- 
uary, 1871, writ of possession was taken out. By the pur- 
chase, the Maharajah became a co-owner with Durga Ivumari 
in undivided shares. Whatever may be said as- to the difficulty 
of Durga Kumari, a Hindu widow surrounded by hostile re- 
lations, getting possession, there can be no question b t that 
the Maharajah, a powerful local zemindar, could not have 
been kept out of the enjoyment of an estate of which he bad 
purchased a 6-annas share. There are other circumstances 
apart from recitals in documents, upon which great stress 
should not be laid. Durga Prasad’s suit in 1870, alleged, 
tb at he had been ousted from possession by Durga Kumari. 
In the bond executed by Durga Kumari in favour of Sidh- 
nath in 1874, the executant purported to make over posses- 
sion. He attempted to take it, but failed. If, however, she 
had not been in possession, she could not have prevented it. 
In 1873 application was made for partition of the estate. The 
partition proceedings went on during 1873 and 1874, and 
show that collections were being made. Grants were given 
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of 16 annas of the property, 8 or 10 months after getting Prasad 
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the decree dispossessing Durga Singh and Lalit Kumari, hav- 
ing previous to suit been in possession of one-third, though 
in re-examination he qualifies this statement by saying that 
the possession was nominal only. If the Maharajah was in 
possession of his undivided share, then we think his vendor 
must have been. If he was not in possession, his books and 
papers could have been produced to show that no collections 
were made. It is not, however, likely that the Maharajah, 
who was the purchaser (it is said for full value) of 6 annas of 
the property in 1870, was or could have been kept out of pos- 
session; nor is it likely that he remained content with a 
merely nominal possession. The conclusion at which we ar- 
rive, is that, though the possession of one-third of the estate 
between 1868 and 1870 may have been precarious, possession 
was obtained about the year 1870 both by Durga Kumari and 
her vendee, the Maharajah. Then, as regards debts, these are 
said to be of two kinds, ancestral debts incurred by Loke If si- 
xain and Fateh Narain and amounting to 35*to 36,000 rupees, 
and debts due to bharnadars or usufructuary mortgagees, 
which are said to have amounted to not less than Its. 20,000 
besides decretal amounts. The debts of all kinds due from * 
the estate on the death of Fateh Narain are said to have 
amounted to Ks. 60,000. The proof as to both classes of debts 
and generally as to legal necessity practically rests on the 
evidence of the witness Clioa Lall. We may say at once that 
we cannot accept this witness’s evidence. He was a servant 
of both the former Maharjah and Durga Kumari, whose 
service, it is alleged, he entered with a view to furthering the 
^Maharajah’s designs on the estate. Ahlad Panday was also a 
servant of both parties and is alleged to have been the chief 
instigator of these transactions, vso far as Durga Kumari was 
concerned. Clioa Lall is now a servant of the appellant, and lie 
admits in cross-examination that he will lose his service if the 
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case goes against his master. His evidence is put forward to 
prove practically the whole case on this issue. Apart from the 
question whether the witness is telling the truth as he be- 
lieves it (he has been disbelieved by the Judge) he himself 
stated that the evidence given by him as to the alleged neces- 
sity for the loans was given after looking into the bonds and 
that previous to that he had no recollection. .Further than 
this he admits that he entered into the service of Durga 
Kurnari only some 5 or 7 days before she left the family dwell- 
ing house at a time when he was, as we have stated, also a 
servant of the Maharajah. The only documentary evidence 
(and that the Judge has accepted) is a decree in favour of 
Kirat Chand for Its. 2,800. As regards the recitals in the 
five bonds in favour of the Maharajah, there are general 
statements that debts are due to mahajans , but with the ex- 
ceptions noted, it is not stated when, by whom, for what 
purpose the alleged debts were incurred, their amount, or the 
names of the creditors.* The debt of Darshan Lall (men- 
tioned in the bond of 25 Clieyt 77) appears from the petition 
of the creditor not to have been an ancestral debt. The con- 
veyance of the 6 annas mentions the name of Saheb Earn 
Boy, but there is no documentary evidence of his debt, 
though it is said, he obtained a decree. This absence of de- 
tails in the recitals is the more remarkable in that the 
evidence for the defendant is that the Maharajah made 
due enquiry and in the course of the enquiry demand- 
ed documentary evidence, that lists were prepared, which 
were made over to him but are not forthcoming, and that 
details were written in his rokar books, which are not pro- 
duced. The mortgage bonds of Lutf Ali Khan do not men- 
tion ancestral debts. No doubt, in the suit of Durga Prasad, 
Durga Kumari, in her written statement, alleged that her 
husband had died, leaving debts to the extent of Rs. 60,000, 
but this statement was made at a time when her con- 
veyance to the Maharajah was being impeached and in sup- 
port of it in a joint defence by herself and the Maharajah, 
the purchaser. Beyond the existence of the decree in favour 
of Kii at Chand, wo hold that the existence of the alleged 
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ancestral debts lias not been established. Then it is said, ^ 1 
that certain bharnas or usufructuary mortgages were paid Ravaxesh- 
off. The evidence of Choa Lall, the defendant’s witness, is " A ^3 ing*h AD 
that some of these were registered and that the Maharajah q h ^ di 
demanded that, when paid off, they should be returned to Prasad 
him. No bharna or copy of a bharna has been produced, and 
no explanation has been given of this circumstance. Al- 
though it is alleged, that large portions or the whole of Cha- 
kai were in possession of bharnadars no mention of bharna is 
to be found in any of the bonds or conveyances executed, ex- 
cept the alleged bond in favour of Sidh Nath Singh, the 
subject of the cross-appeal. But if there were such debts, 
the recital in this bond is contrary to the evidence that all 
these debts were paid off prior to 1870 by moneys borrowed 
from the Maharajah. According to the witness Ghanshyam 
Pandey, Ahlad Pandey got back all the mortgages. This 
man had been, as was Choa Lall, in the service of the Maha- 
rajah. Though the evidence is that the Maharajah required 
these documents he is unable to say whether Ahlad Pandey 
made them over to the Maharajah. In this connection we 
may observe that Choa Lall says that, on being asked for a 
loan, the Maharajah made enquiries by “ asking creditors, 
seeing papers, as well as copies of decrees. As to the decrees 
in execution, enquiries were made by asking the mahajan 
decree-holders, and about instituting civil suits pleaders and 
mukhtiars were consulted.” Except, however, as stated, no 
such decree-holders have been called or papers or decrees pro- 
duced. We hold that the existence of these bhamas has not 
been established. Then it is said that expenses were incur- 
red in the litigation relating to the ghatwalis . There is no 
evidence what the litigation was, what stage it had reached, 
what expenses were incurred, or what was reasonably requir- 
ed. That 13 or 14,000 rupees were paid for obtaining a wa- 
ll or ari settlement of the ghatwali meltals depends on the 
the testimony of Choa Lall alone, who says that, of this sum, 

Its. 7,000 was paid away in bribes to Rajah Lilanand’s am- 
laliSy Rs. 4,000 to Raja Lilanand himself, and Rs. 2,000 to 
his son. Though the bribes would not, of course, so appear, 
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the payment to the Rajah should appear in the nwtcarari 
deed. But this has not been produced. We cannot rely on 
Clioa Lall’s evidence alone, either as regards this matter or 
the alleged necessities of Durga Kumari. Then it is said 
that the expenses were incurred in the course of the litiga- 
tions which took place between Durga Kumari and Durga 
Prasad. That there were such litigations is a fact, and ex- 
penses must have been incurred. But it is not sufficient to 
establish these two facts. It must be shown that the ex- 
penses could not have been made from the income of the 
estate, that they were reasonable, and what they were. The 
evidence is of a very vague character and practically depends 
on Choa Lall, whose testimony, we agree with the Subordi- 
nate Judge in not accepting. Choa Lall says that 6 to 7,000 
rupees was spent in Durga Kumari’s suit in the lower 
Court and 8 to 9,000 rupees in the High Court ; that 8 to 9,000 
rupees was spent in defending Durga Prasad’s suit in the 
lower Court and 20,000 in the High Court. There is no 
evidence as to expenses incurred in the appeal to the Privy 
Council. There is no documentary evidence in support of all 
these vague statements, and such evidence as there is avail- 
able shows that they are not correct’ The appellant’s own 
witness, Turin i Prasad, states that Durga Kumari* s cost of 
litigation in the two suits at Bhagalpur must have extended 
to 2,000 rupees. As regards pleader’s fees, the decree of the 
Subordinate Judge of the 23rd March, 1869, in the first suit, 
shows that two pleaders appeared for the then plaintiff, 
whose costs were Rs. 1,935-9. Two pleaders appeared on 
appeal to the High Court, where the costs allowed were 
Es. 183-2-4. The decree in the second suit is not on the record. 
Two pleaders appeared in it for Durga Kumari, and these 
same two pleaders with another appeared for the Maharajah, 
who was a co-defendant. The defence was a joint one, and, 
if Durga Kumari had been properly advised, she would have 
left the Maharajah, who was the party really interested, to 
fight the case. In the High Court the same counsel and 
pleaders appeared for both the Maharajah and Durga 
Kumari. The evidence of Choa Lall as regards the pleaders em- 
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ployed* appears to be untrue. He mentions some names 
which are not to be found in the documents, and says that 
Gopal Babu was a pleader for Durga Eumari and received 
Its. 120 a day, whereas the record shows that he was a plead- 
er for Narain Eumari. Even if this witness were trust- 
worthy, we should have considered his evidence to be under 
the circumstances too vague. 

Apart from this, the moneys alleged to have been borrow- 
ed from Luti Ali for the purposes of litigation (the legal 
necessity for which has not been proved) were admittedly 
obtained in the first instance by the Maharajah’s own servants 
and brought to his residence at Pashanda. It is, no doubt, 
alleged by Choa Lall that it was there made over to Durga 
Eumari. But this we are not disposed to believe. The Ma- 
harajah was interested himself in the second suit, in fact 
the only party interested, and he had given his personal 
security for the loan. It is not likely that it was made over 
to Durga Eumari, who might then have refused to part w r ith 
it and left the Maharajah to find the funds for the litigation 
which impeached his purchase from her. Under these cir- 
cumstances, it was further incumbent on the Maharajah to 
show the disposal of the money over which we think he kept 
control. It is possible that some portion went towards the 
expenses of Durga Eumari; but. what portion does not ap- 
pear, and no accounts of the cost of the litigation are pro- 
duced. 

As regards Bhanjan Bhagat’s litigation, no decree or 
other papers are produced. What was the amount of the de- 
cree or costs is not. stated. 

Then some vague evidence is given as to the expenses for 
wages of servants and living expenses of a quite valueless 
diameter. The argument on this head is merely speculative. 
The living expenses have been fixed at 250 rupees a month, 
though no one has said so, and the total estimate on this head 
is dependent on the assumption that Durga Eumari was out 
of possession till 1878, a matter with which we have already 
dealt. It appears to us to he quite dear that the defendant 
has failed to establish legal necessity, in fact, for the trans- 
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Singh. | Qr ma li] zana . Of this sum, Rs. 6,000 is alleged to have 

been paid to one Manrup under a decree, though the parti- 
culars of his debt are not proved, and the evidence given on 
this point is of a conflicting and unsatisfactory character. 
The balance of Rs. 2,000 is said to have been taken to meet 
litigation expenses and expenses of pilgrimage. What litiga- 
tion expenses does not appear, and as this was in 1881 when 
the litigations spoken to were all over and very considerable 
sums had, it is said, been received for the same alleged pur- 
pose, the evidence does not appear to be true. We hold 
that that the defendant-appellant is not entitled to any 
charge on this account. 

As regards the purchase at the auction sale in 1876, tlie 
sum paid was Rs. 11,170, though the proper price was at least 
Rs. 28,000. The sale certificate has not been produced . 
There is nothing to show that the Maharajah purchased more 
than a life-interest. The decree was a decree of the Patna 
Court, and the property was in Monghyr. It was a money- 
decree passed in Patna on the ground that the money was 
repayable in Patna. We hold that this Court-sale was not 
binding on the plaintiff. 

Lastly, as regards the hr ah mot. far gift to A 111 ad Pandey 
made “for the purpose of propitiating malignant planets.” 
The value of the property so dealt with appears from Ex. P., 
by which it was sold to the Maharajah in 1897, to be Rs. 11,000. 
The grantee was not a purohit of Rajbansi Rajputs, but 
of Sudras, and he appears to have come over to Durga 
Kumari from the employment of the Maharajah with a view 
to securing her property for the latter. The gift was made 
almost immediately after she had sold 6 annas to the Maha- 
rajah, who had his eye on the property, and apparently it 
was Ahlad’s reward for having arranged the sale. Prom the 
jama khamch (Ex, 7a — 7d) of the Maharajah it appears that 
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the latter paid the fee for the registration of the deed of 
gift. Sahebram, a connection of Ahlad, living with Durga Ravaxesh- 
Kurnari, is also shown by the same accounts to have received a Singh 
reward of Rs. 1,000. Though Tikaitni had at this time power chandj 
of disposal over only 10 annas, the other 8 having already been 
disposed of to the Maharajah, the latter ratified the grant 
as regards his 6 annas. Choa Lall was a witness to the deed 
of gift; so also was Barman Pandit, to whom shortly after 
another deed of gift is made likewise “for the propitiation of 
malignant planets.” It lias been contended that the deed of 
gift to Ahlad Pandey was for a pious purpose, and that a 
Hindu widow may alienate small portions of the estate for 
such a purpose even though not conducive to the spiritual 
welfare of the deceased husband. We need not discuss the 
law on this point as, on the facts, we are of opinion that, 
even if the gift to the agent of this lady had really been made 
for the purpose declared in the document, she was not,, re- 
gard being had to the value of the property, entitled to 
alienate it. It is to be observed that she did this at a time 
when (according to the appellant) she -was in such poor cir- 
cumstances that she had had to sell 6 annas of the estate to 
repay her borrowings. We have ourselves held that no ne- 
cessity has been established to justify the sale. In no case 
under the circumstances was this gift justified so as to he 
binding on the reversioners. 

We hold that no legal necessity in fact has been proved 
and we now pass to the question whether the Maharajah is 
protected by the enquiries he is alleged to have made. It 
appears from the evidence that the Maharajah’s property 
surrounds on all sides that in suit and that he had a mind 
to purchase the latter. This is the evidence of his witness 
Choa Lall. When troubles arose in the respondents’ family, 
we find servants of the Maharajah going over to, and taking 
employment with, Durga Kumari. These persons were, 
in fact, purporting to serve two masters. They or some of 
them go over with their mistress to the Maharajah to borrow 
money on the security of the property which the Maharajah 
wished to purchase. The departure of Durga Kumari from 
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the family dwelling-house is followed by the first bond of 
20th October, 1868. In November of that year she filed her 
suit alleging that she had been dispossessed of two-thirds of 
the property only. A decree was obtained in four months, 
and the litigation was concluded in 14 months. Shortly 
thereafter Durga Prasad brought his suit. This litigation 


went on till 1878, and during this time all the transactions in 





suit took place except the mokarari. The result of this was 
that the lady, in the course of defending her husband's estate 
was deprived entirely of its most valuable possession. After 
the first of the transfers to the Maharajah, Alilad Pan- 
dey and others appear to have been rewarded. Though we 
do not rest our judgment on this point, we doubt whether 
Durga Kumari knew what was being done by Alilad Pandey 
in her name. The Judge has found that the full price was 
paid for the first conveyance, and, if this be so, good value 
was given for the conveyance of 1877; and this circumstance 
is relied on to show that the Maharajah was buying the in- 
heritance. This, though a circumstance in his favour, is 
obviously insufficient by itself; for otherwise every trans- 
action with a Hindu widow for full value would be valid. 
On the other hand an obviously insufficient sum was given 
for the mokarari at a time when there was admittedly no liti- 
gation. Even according to the appellants’ estimate, the in- 
come of a 4 annas share of Ckakai would be worth 15 or 
1,600 rupees, yet the rental was only 500 rupees, of which 
half was payable for revenue. Then shortly afterwards even 
that is taken over from Durga Kumari for Rs. 8,000, of which 
only Rs. 2,000 is said to have been paid in cash. This pro- 
perty, according to the appellant’s own valuation (as set upon 
the first 6 annas sold), was worth Rs. 56,000. The purchase of 
the 2 annas at the auction sale in 1876, was also very much 
under value. In the result, by these various transactions the 
Maharajah, who in the evidence is stated to have been a 
clever man of business, obtained possession of the whole of 
the estate, which was in the centre of his own property, and 
which he had all along a mind to purchase. It is necessary 
to refer to these circumstances both as bearing upon the 
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question of the likelihood and the nature of the enquiry made 
and because it has been represented on the appellant's be- Bavanesh- 
half that the Maharajah only came forward out of motives of Singh 
kindness to assist a persecuted woman, and with the same 
object gave his personal security for loans made for ex- 
penses of a litigation in -which he was the party really inter- 
ested. Nextly, it is to be generally observed that the Maha- 
rajah w r as from the very commencement put on his guard 
that the next reversioners challenged the validity of his 
transactions with Durga Kumari. The evidence as to his 
alleged enquiry is as follows : Madho Singh says that the 
Maharajah did not make enquiries through him or in his 
presence, but that Ahlad Pandey used to give lists of the ex- 
penses required mentioning the purposes for which they were 
required. These lists yrere all with the Maharajah, but 
after execution of the documents “were not cared for. 5 ’ 

Mosaheb Lall says that the Maharajah enquired of Ahlad 
Pandey and Ghanshyam, wiio w r ere his own servants, and of 
Durga Kumari; that he did not make any other enquiry at 
any other place; and that he did not consult the heirs. En- 
quiry should be of the creditors and heirs, not merely of 
iebtor, who wants to borrow^ and as regards whom the ques- 
tion arises of the right to borrow r . This evidence is obviously 
insufficient. Jov Ram Ray, moreover, contradicts it and says 
that Besides enquiry of the servants mentioned, including 
Ohoa Lall, Durga Kumari \s father and several others were 
consulted. Ghanshyam says that enquiries about the credi- 
tors were not- made of the creditors themselves, but of 
Ahlad Pandey and that list and accounts were given 
to the Maharajah which have not been produced. In 
this connection w r e may mention that the evidence is 
that money for maintenance was lent on chittas and purjahs 
which were put before the Maharajah hut which also have 
not been produced. Tarim Prasad, the retained pleader of 
the Maharajah, states that he was not consulted. Choa Lall 
in general conformity with the rest of his evidence, carries 
the case further than all the other witnesses. He says, con- 
trary to the other evidence, that the amlas of the Maharajah 
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were sent to make enquiry and that enquiries were made of 
the creditors themselves. Papers and copies of decrees were 
inspected. Decree-holders were consulted as also pleaders 
and muthtears. These documents are not produced, nor are 
any of the creditors examined, nor are the decrees recited in 
the bonds. He says, further, that the Maharajah himself per- 
sonally made enquiry. If this witness were a trustworthy 
one, we should be disposed to say that he gave evidence as to 
what he thought must have been done and not as to what he 
personally knew had been done. But we do not believe his 
evidence for the general reasons already stated and, further, 
because it is not in accordance with the rest of the evidence 
on this point. We agree with the learned Subordinate Judge 
in disbelieving the defendant’s evidence on this part of the 
case. He has not, in our opinion, established that he made 
a sufficient or bond fide enquiry and that he did all that was 
reasonable to satisfy himself of the existence of the legal ne- 
cessity alleged. 

We now proceed to deal with the cross-appeal. It re- 
lates to the sum of Rs. 38,134-5-4, upon the condition of pay- 
ment of which the property in suit has been decreed to the 
plaintiff. The learned Subordinate Judge has considered 
that the appellant is entitled to a charge on the estate for 
this sum. The facts on this point are as follows : Durga Ku- 
mari on the 30th January, 1874, executed a mortgage in fa- 
vour of one Sidh Nath Singh, a son-in-law of Durga Prasad. 
Eight annas of taluk Chakai were mortgaged for one lakh. 
Of this sum, it is alleged, that Rs. 35,000 was advanced. 
Sidh Nath attempted to take possession and brought rent 
suits against certain tenants, but failed. Having occasion to 
borrow money himself Sidh Nath executed a mortgage in 
favour of the banker, Dhunput Singh. By this mortgage lie 
mortgaged this bond and other properties. Dhunput Singh 
brought a suit against SidK Nath and got himself appointed 
receiver therein. As such receiver, he, in 1892, brought a 
suit against Durga Kumari and the Maharajah (who had then 
acquired and was in possession of 16 annas of the property) 
to recover the moneys alleged to be due op mortgage to Sidh 
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ot Cliakai was with the Maharajah, and Durga Xiumari had no Ravanesh- 
_ . , _ _ _ , war Prasad 

interest therein. The suit was contested by the Maharajah, 


and Durga Kurnari filed a written statement in which she 
stated that Sidh Nath Singh had procured the bond from her 
by fraud. She denied that she had received the sum of Rs. 
35,000 or any sum whatever. Dhunput Singh, however, 
obtained a decree against the Maharajah, who then appealed 
to the High Court. In this Court the case was compromised 
upon the terms of the Maharajah taking over Sidh Nath’s 
bond in consideration for the sum of Rs. 38,134-5-4, 
paid by him to Dhunput Singh. Under these circum- 
stances the Subordinate Judge has held that the pay- 
ment by the Maharajah must be held to be one that 
benefited the estate, although he then made it to pro- 
tect his own interest. In so holding, the Subordinate Judge 
was, we think, in error. The Maharajah was at the 
most ( if he was that) an assignee of Sidh Nath’s bond. That 
being so, it is not sufficient to show that the Maharajah paid 
Dhunput Singh, but it must be shown that Sidh Nath lent the 
money, and that he lent it for purposes of legal necessity. The 
payment by the Maharajah can only be said to have benefited 
the estate if Sidh Nath’s mortgage was valid and for legal 
necessity. If Sidh Nath had himself sought to enforce the 
mortgage against the reversioner after the widow’s death, lie 
would have had to prove legal necessity. There is no evidence 
of such necessity. On the contrary the Maharajah’s own evi- 
dence negatives the possibility of its existence, because the 
reason given as to the necessity in Sidh Nath’s bond are debts 
which, according to the appellant’s case, had been already 
paid off. The result, therefore, is that the appeal of the Ma- 
harajah is dismissed with costs, and the respondent’s cross- 
objections, except as to Kirat Chand’s debt (Rs. 2,800), suc- 
ceed with costs. 

Appeal dismissed; 

Cross-appeal partially allowed . 

S. M, Y 
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CIVIL RULE. 

Before Mr. Justice Mooher jee and Mr. Justice Teunun. 

SEINIBASH PRASAD SINGH 

v. 

KESHO PRASAD SINGH.* 

Execution of Decree— Stay of Execution— Civil Frocedure Code (Act 
V of 1908), s. 145, 0. XL1, r. 5 — Whether a security bond given by 
the Secretary of State for India in Council , but which was not 
sanctioned with the concurrence of a majority of votes at a meet- 
ing, is sufficient— Government of India Act, 1858 (21 A 22 Viet . 
c. 106), ss. 89, 40, 41, 42 and 55 — Government of India Act, 1859 
(22 & 28 Viet. c. 41), s. 1. 

A decree for recovery of possession of immovable property having 
been passed against a minor under the Court of Wards and t l *o Col- 
lector, an appeal was preferred against it to the High Court; sub- 
sequently the appellants applied for stay of execution of the decree, 
and as security they offered a guarantee to be executed by the Gov- 
ernment of Bengal on behalf of the Secretary of State for India in 
Council; but it was not shown that the security had been sanctioned 
by the Secretary of State for India in Council with the concurrence 
of a majority of votes at a meeting, as provided by s. 40 of the Gov- 
ernment of India Act, I808 : 

Meld, that the execution of the decree could not be stayed inas- 
much as the security offered was not sufficient. 

Rule obtained by the defendants, Srinibasli Prasad Singh 
and another. 

One Balm Kesko Prasad Singh brought a suit for recov- 
ery of possession of an estate known as the Dumraon Raj 
against Srinibash Prasad Singh, a minor under the Court of 
Wards, represented by the Collector of Shahabad and the 
Manager under the Court of Wards, in the Court of the Subor- 
dinate Judge. The Court below passed a decree in favour of 
the plaintiff on the 12th August, 1910. The operative part 
of the decree was in the following terms : — 

“The plaintiff Balm Keslio Prasad Singh being the lawful heir of 
the Dumraon Raj is entitled to recover possession of all the properties 
appertaining thereto, and the defendant should make over peaceful 

* Civil Rule No. 44o9 of 1910. 
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possession of tlie same. He is further entitled to the reliefs prayed 
for in the plaint. The Court of Wards is liable to render accounts 
of all monies, movables and immovables of which it took possession 
at the time of its assumption of the charge of the estate. It is 
further declared to be liable for mesne-profits and other benefits for 
the period the plaintiff is kept out of possession, that is, from the 
date of dispossession up to the time he is restored to possession. The 
plaintiff shall be entitled to all his costs from the Court of Wards 
with interest up till realisation.” 

Against this decision tlie defendants appealed to tlie 
High Court, and subsequently made an application under 
order XLI, r. 5, of the Civil Procedure Code of 1908, for stay 
of execution of the decree of the Court below, and obtained 
this Buie. As security the petitioners offered a bond execu- 
ted by the Chief Secretary to the Government of Bengal for 
and on behalf of the Lieutenant-Governor of Bengal in Coun- 
cil for and acting in the premises for and on behalf of the 
Secretary of State for India in Council. 

Mr. Sin ha, Dr. Hash Behan Ghose, Baba Ram Charan 
Mitra and Babu Mohini Mohan Chatter] ee, for the petitioners. 

Mr. B. C. Mitter, Babu- Fro cash Chandra Milter , Babu 
M an matha N a th Muhherj ee and Babu Narendra Chandra 
Bose, for the opposite party. 

The Advocate-General (Mr. G. H. B. Ken-rick , K.C.) as 
amicus cur ice, for the Secretary of State for India in Coun- 
cil. 

Cur. adv. vult. 

Mookerjee J. This Rule was granted upon an appli- 
cation under order XLI, rule 5, of the Civil Procedure Code 
of 1908 for stay of execution of the decree of the Court be- 
low. At the time the Rule was issued, the Court also made 
an older under sub-rule (4) of that Rule for stay of execu- 
tion pending the hearing of the application. The circum- 
stances under which the application has been made may be 
briefly narrated. Maharani Beni Prasad Keori of Dumraon 
died on the 13th December, 1907. The plaintiff Kesho Prasad 
Singh alleges that two days later he was evicted from the 
Raj estate, though he was the rightful owner thereof, and on 
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the 10th December, 1907, the Court of Wards declaied an in- 
Srinibash fant, Jung Bahadur Singh, now known as Makaraj Kumar 
Singh Srinibash Prasad Singh, as the owner thereof and took pos- 
Kesho session of the Raj on his behalf. On the 5th February, 1909, 

Prasad Kesko Prasad Singh commenced an action in the Court of 

A * the Subordinate Judge of Shahabad for declaration of his 

Mookerjee f or the recovery of possession of the Dumraon Raj estate, 

for accounts and mesne-profits and for incidental reliefs. The 
suit, which was valued at three crores of rupees, was brought 
against the infant Jung Bahadur Singh alleged to have been 
adopted by the late Maharani under an authority from 
her husband, Maharaja Sir Radha Prasad Singh; the Col- 
lector of Shahabad, as representing the Court of Wards, and 
the Manager under the Court were also joined as defendants. 
The claim was strenuously resisted on behalf of the defence, 
and after a protracted trial, extending over many months, a 
decree was made in favour of the plaintiff on the 12th August, 
1910. The operative part of the decree is in the following 
terms: — “The plaintiff, Babu Kesko Prasad Singh, being the 
lawful heir of the Dumraon Raj, is entitled to recover posses- 
sion of all the properties appertaining thereto, and the defend- 
ant should make over peaceful possession of the same. He 
is further entitled to the reliefs prayed for in the plaint. The 
Court of Wards is liable to render accounts of all monies, 
movables and immovables of which it took possession at 
the time of its assumption of the charge of the estate. If is 
further declared to he liable for mesne-profits and other bene- 
fits for the period the plaintiff is kept out of possession, that 
is, from the date of dispossession up to the time lie is restored 
to possession. The plaintiff shall he entitled to all his costs 
from the Court of "Wards with interest up till realization.” 
On the 8th September, 1910, the infant defendant represent- 
ed by Ids guardian under the Court of Wards and also the 
Collector of vShahabad appealed to this Court against the de- 
cree of the Subordinate Judge, and obtained the Rule no^y 
under consideration, as also the interim order for stay of pro- 
ceedings, to which reference has been made. The Rule first 
came to he heard before my learned brother Coxe and myself 
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on the Mth December, 1910. The materials then before the 
Court were the petition upon which the Rule bad been issued, 
verified on the Ttlx September, 1910, and the affidavit oi the 
plaintiff -respondent Keslio Prasad Singii sworn on the 1st 
December, 1910. After elaborate arguments the petitioners 
obtained an adjournment to enable them to consider what se- 
curity they might offer under order 41, rule 5, sub-rule 6, 
clause (c) if the Court felt disposed to make an .order for 
stay of execution. The Rule came on for further arguments 
on the 19th December, 1910. Meanwhile the petitioners had 
adopted, what must be regarded as an unusual and irregular 
course. Oil the loth December, 1910, they filed an affidavit, 
which was ostensibly an affidavit in reply to that filed by the 
respondent Kesho Prasad Singh on the 1st December, 1910, 
bnt which in reality introduced new matters to supplement 
the allegations in their original application. Thereupon 
Ivesho Prasad Singh on the 19th December, 1910, filed an- 
other affidavit, in which he protested that the affidavit filed 
by the petitioners on the 15th December, 1910, was irregular 
and ought not to be accepted. Keslio Prasad Singh also con- 
tradicted various allegations made in the second affidavit 
filed by the petitioners. The Rule was then further heard be- 
fore my learned brother Coxe and myself on the 19th Decem- 
ber, 1910. But as the petitioners were not ready to make a 
definite offer of security, they obtained another adjournment. 
The Rnle then came to be heard by my learned brother Teu- 
non and myself on the 4th January, 1911, when the petition- 
ers offered as security what was described as a guarantee by 
the Secretary of State for India. The case "was then further ad- 
journed to enable the Advocate-General to be heard as amicus 
curice on behalf of the Secretary of State for India. Full 
arguments were addresed to the Court on the 17th and 18th 
January by the learned Advocate-General and by learned 
counsel on behalf of the decree-holder respondent and the 
judgment-debtors appellants. On behalf of the decree-hold- 
er, it was contended that, the Rule ought to be discharged, 
first , because, upon the materials placed before the Court, 
there was no proof that substantial loss might result to the 
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1911 appellants, unless an order for stay of execution was made; 

Srinibash and, secondly , because the security offered was not legally en- 

^ngh forcealxle, and at any rate its validity was open to such grave 

„ r. doubt that it ought not to be accepted as a good security on 

Kesho 

Prasad the purposes of stay of -execution; The learned counsel for 
® INGH * the decree-holder further contended that the petitioners had 
Mookerjee acted in an entirely irregular manner, as it was not open to 
them to place on the record what was essentially a supple- 
mental affidavit after the hearing had commenced and the 
matter had been adjourned to enable the appellants to con- 
sider whether they could comply with the requirements of the 
Code in. the matter of security. On behalf of the judgment- 
debtors petitioners, it was contended that substantial loss 
would result to them if execution was not stayed, and that the 
guarantee offered furnished adequate security for the protec- 
tion of the decree-holder in the event of his ultimate success. 
On behalf of the Secretary of State for India, the learned Ad- 
vocate-General, as amicus curice , further contended that the 
guarantee offered on his behalf was ample security and its 
validity could not be questioned in a Municipal Court. The 
questions raised are of some novelty and by no means free 
from doubt and difficulty. The Court has consequently tak- 
en time to give the fullest consideration to the arguments ad- 
vanced on both the sides. 

Order XLI, rule 5, of the Code of 1908 provides in sub- 
rule (1) that an appeal shall not operate as a stay of proceed- 
ings under a decree, except so far as the Appellate Court may 
order, nor shall execution of a decree be stayed by reason only 
of an appeal having been preferred from the decree, but the 
Appellate Court may for sufficient cause order stay of exe- 
cution of such decree. Sub-rule (3) next provides that no 
order for stay of execution shall be made under sub-rule (2), 
unless the Court making it is satisfied, (a) that substantial 
loss may result to the party applying for stay of execution, 
unless the order is made; (b) that the application has been 
made without unreasonable delay ; and (c) that security has 
been given by the applicant for the due performance of such 
decree as may ultimately be binding upon him. 
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Lack of these three elements is an essential pre-requisite to 
the grant of an order for stay of execution, and it is the duty 
of the Court to satisfy itself that each of these conditions lias 
been fulfilled before an order is made in favour of the judg- 
ment-debtor. in the present case, no question arises as to 
the second element; ilie application was made very promptly, 
in fact even before the decree-holder could make an appli- 
cation for execution of his decree. The question, therefore, 
is restricted to the other two elements, and they may be sepa- 
rately considered. 

The first question is, whether the petitioners have satisfied 
the Court that substantial loss may result to them, unless the 
order is made: Gaik war of Bar oda v. Ghandi (1). Here it 
cannot be disputed that the petitioners have adopted an irregu- 
lar course. The affidavit upon which they applied for a ItuJe 
is not sufficiently specific. This appears to have been realised 
after the hearing of the Hide had commenced on the 2nd De- 
cember, 1910, and an attempt was consequently made to im- 
port new matter in the supplemental affidavit filed on the 
loth December, 1910, as an affidavit in reply. Strictly speak- 
ing, the matter ought to be decided upon the petition veri- 
fied on the 7th September, 1910, and the affidavit in answer 
sworn on the 1st December, 1910. I do not desire, however, 
to base my decision upon what may bear even the semblance 
of a technical rule of procedure, and I shall therefore take 
into consideration the materials furnished by all the four 
affidavits. When the statements in the petition are analysed 
they reduce to this : that the plaintiff, opposite party, is a man 
of small means, that he has carried on the litigation with the 
aid of borrowed capital furnished by speculators, that, if he 
obtains possession, reslitution may be impracticable and that 
the ascertainment of the mesne-profits may be difficult and 
protracted. This is supplemented by the stereotyped allega- 
tion that if proceedings are not stayed, irreparable injury 
will result to the appellants. The plaintiff -respondent chal- 
lenges all these allegations. In his affidavit of the 1st De~ 
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cernber, lie states that he is prepared to furnish ample secu- 
rity for restitution, and that it is untrue that he has carried 
on litigation with the aid of the speculators, though he has 
been, obliged to borrow money to defeat the unfounded, claim 
of the Courts of Wards, who had at their disposal all the re- 
sources of the estate for over three years. He further as- 
serts that the income of the estate is not, eleven lacs a year, as 
stated by the petitioners, but sixteen lacs a year as stated in 
official papers; but that whatever the precise income may be, 
practically the whole of the income has been spent by the 
Court of Wards during the three years that the estate has been 
in their charge, besides cash to a considerable extent, of which 
the Court of Wards took possession upon the death of the Ma~ 
karani. In the so-called affidavit in reply, filed on the 15th 
December, 1910, the statement of Kesho Prasad as to the in- 
come is disputed. An attempt is also made to justify the ex- 
penditure of the income during the three years that the estate 
has been in the possession of the Court of Wards. State- 
ments then are made in the four concluding paragraphs of 
the affidavit as to the difficulty that might result if the 
management is changed, and reference is made to settlement 
proceedings and numerous suits for rent, now pending. A 
suggestion is also faintly made that the decree-holders, if al- 
lowed to obtain possession, may levy nazaranahs, harass the 
tenants and make improvident settlements. The final affi- 
davit of Kesho Prasad, filed on the 19th December, makes 
various allegations of improvident management and reckless 
expenditure during the years that the estate has been in the 
possession of the Court of Wards, and it cannot he seriously 
doubted that even if a fraction of these allegations is true, 
the management of the estate has not been above criticism. 
This, however, is a matter upon which the Court is not called 
upon to form a definite opinion at the present stage of the 
proceedings. The point for determination now is, whether 
the appellants have satisfied the Court that substantial loss 
may result to the infant unless execution is stayed. After 
anxious consideration and scrutiny of the materials placed 
before the Court, I have arrived at the conclusion that the 
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question ought to be answered in the negative. As already 
stated, the decree-holder offers to furnish security for restitu- 
tion if an order for execution is made in his favour. If such 
security is furnished, it is difficult to appreciate how substan- 
tial loss may result to the appellants. The essence of the coin- 
plaint of the petitioners is that the decree-holder is a man of 
limited means, and if he be permitted to execute his decree, 
restitution will be impossible. This is effectively met by the 
decree-holder when lie offers to furnish security to the satis- 
faction of the Court for restitution before he obtains an order 
for execution. The allegation that the ascertainment of mesne- 
profits may be difficult is wholly unsubstantial. The appel- 
lants have now been in possession of the estate for over three 
years, and they may be assumed to be intimately acquainted 
with its condition. If therefore the decree-holder is allowed 
to execute his decree after he has furnished security for resti- 
tution in the event of reversal of the decree of the Court below, 
tlie defendant s-appellants may be expected “to he able to prove 
without difficulty the amount of profits actually receivable 
from the estate. The counsel for the judgment-debtors ap- 
pellants has, however, contended that the estate might he 
wasted and injured if placed in the possession of the decree- 
holder, who might not improbably oppress and harass the ten- 
ants of this extensive estate. I confess speculative considera- 
tions like these do not carry any weight with me. The decree- 
holder claims the property as his own; he has successfully 
conducted a protracted and expensive litigation to assert his 
rights ; why should he, as soon as placed in possession, begin 
to waste the property; if he makes improvident alienations 
; pendente lite , the transferers will be bound by the result of the 
appeal. On the other hand, there is considerable force in the 
argument of the learned counsel for the decree-holder that 
as under the management of the Court of Wards during three 
years the whole of the income has been spent, it is immaterial 
whether such income is taken to he eight or twelve lacs a 
year, and as the savings made by the late Maharani to the ex- 
tent of nearly 8 lacs of rupees have also disappeared, the 
estate could not very well fare worse in his hands than it has 
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done under the management of the Court of Wards. I am, 
therefore, not able to appreciate why the decree-holder should 
he kept out of the fruits of the decree, if he is prepared to 
furnish security for restitution. The policy of the Legislature 
in this matter is obvious from the provisions of the Code. 
That policy is that the decree-holder is to be allowed to reap 
Mookerjee ^ ie | ru its of his decree, unless sufficient cause is established 
for stay of execution. It may be conceded that in many cases 
when, upon presentation of an appeal to this Court, an ap- 
plication for stay of execution is made on the allegations that 
substantial loss will otherwise result to the judgment-debtor, 
the decree-holder does not challenge the truth of the allegation 
and is very often content to allow execution to be stayed if 
sufficient security is furnished. When, however, as here, 
the deGree-holder challenges the allegation of possible sub- 
stantial injury to the judgment-debtor, it is the duty of the 
Court to scrutinize the matter. This view is strengthened 
by an examination of the history of the legislation on this 
subject, as reviewed in my judgment in the case of Tribeni 
Sahu v. Bhagwat Bux (1). By sections 12 and 14 of Regula- 
tion 5 of 1793 and sections 10 and 12 of Regulation. 6 of 1793, 
in the case of an appeal against a decree for the possession of 
land, the judgment-debtor could as a matter of right obtam 
stay of execution upon furnishing security, and in the case of 
all other decrees the Court could, in its discretion, either stay 
proceedings and take security from the judgment-debtor, or 
allow execution and take security from the judgment-creditor. 
This policy, however, was abandoned as early as 1859, and from 
the provisions of the Code of 1908, which are applicable to the 
case before me, it is clear that the judgment-debtor cannot 
obtain an order for stay of execution, unless he has satisfied 
the Court that substantial loss might otherwise result to him. 
To put the matter briefly, it is competent to the Court to ac- 
complish the ends of justice to allow execution to proceed and 
take security for restitution from the judgment-creditor under 
rule 6 or stay execution, and take security from the judgment- 
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debtor under rule 5. For each alternative-, however, tlie bur- 
den is upon the judgment-debtor to show sufficient cause. In 
the circumstances of the case before us sufficient ground, in 
my opinion, is not shown for stay of execution of the decree, 
whether we confine our attention to the allegations in the ori- 
ginal petition or take them along with those contained in the 
supplemental affidavit of the 15th December, 1910. The con- 
clusion follows that the first element essential for grant of 
stay of execution has not been established. 
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The second question arises in connection with order XL1, 
rule 5, sub-rule (3), clause (c) of the Code of 1908. That 
clause provides that no order for stay of execution shall be 
made, unless the Court making it is satisfied that security has 
been given by the applicant for the due performance of such 
decree as may be ultimately binding' upon him. Now, in the 
present case, there are two applicants, the infant represented by 
his guardian, who is manager under the Court of Wards, and 
the Collector of Sh.ihabad. who represents the Court of Wards. 
It is stated that the infant has no property of his own, except 
the Dumraon Raj estate, the title to which is in controversy. 
The Collector of Shah aba d also, who represents the Court of 
Wards, has no funds at his disposal as representative of the 
Court of Wards. Neither of the applicants, therefore, is able 
to furnish security as required by the Code. The learned 
counsels on their behalf have consequently intimated to this 
Court that they are able to furnish a bond by the Chief Sec- 
retary to the Government of Bengal for and on behalf of the 
Lieutenant-Governor of Bengal in Council, for and acting in 
the premises for and on behalf of the Secretary of State for 
India in Council. The guarantee offered is in the following 
form : — 


“To 

The Registrar of the High Court of Judicature at Port William 
in Bengal in its Appellate Jurisdiction. 

The security bond in stay of execution of decree, executed by the 
Secretary of State for India in Council witnesseth : 

That in Title Suit No. 29 of 1909 in the Court of Second Sub- 
ordinate Judge, Sbahabad, wherein Kesho Prasad Singh is plaintiff, 
and (1) Mahavai Kumar Rrinibash Prasad Singh, minor, of the Court 
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of Wards, Bengal, (2) The Collector of Shahabad, and (3) Captain J. B. 
Rutherford, Manager, Court of Wards, are defendants, a decree was 
made on the 12th August, 1910, declaring the plaintiff to be entitled 
to the properties forming and known as the Dumraon Raj in the Dis- 
trict of Shahabad, and directing the defendants to make over pos- 
session to the plaintiff of the said properties, and the Court of Wards 
to pay the costs of the suit, and further directing the Court of Wards 
to account to the plaintiff for all properties movable and immovable 
taken charge of by the Court of Wards in December 1907, as on behalf 
of the defendant No. 1, and of the profits arising therefrom since 
that date and to arise therefrom until the date of possession given 
to the plaintiff. 

The defendants Nos. 1 and 2 have preferred an appeal to this 
Court from the said decree in the said suit, No. 29 of 1909, which 
appeal is still pending. 

Now the defendants Nos. 1 and 2 have made an application praying 
for stay of execution and have been called upon to furnish security. 

Acordingly I, the Secretary of State for India in Council, stand 
security and covenant that if the said decree of the Court of the Second 
Subordinate Judge, Shahabad, be confirmed or varied by the Appellate 
Court, the said defendants shall duly act in accordance with the decree 
of the Appellate Court and shall pay whatever may be payable by 
them thereunder, and if they should fail therein, then I, the Secre- 
tary of State for India in Council, will be liable to pay the same. 

In witness, the hand of Chief Secretary to the Government of 
Bengal for and on behalf of the Lieutenant-Governor of Bengal in 
Council, for and acting in the premises for and on behalf of the 
Secretary of State for India in Council, this day of January one 
thousand nine hundred and eleven.” 

The learned counsel on behalf of the decree-holder en- 
quired whether this guarantee was proposed to be given by the 
Secretary of State in Council with the concurrence of a major- 
ity of votes at a meeting under section 40 of the Statute 21 and 
22 Victoria, Chapter 106. The learned counsel for the judg- 
ment-debtors appellants could not furnish any information on 
the subject. 

The learned Advocate-General, who appeared as amicns 
curios on behalf of the Secretary of State for India, declined at 
one stage to give any information in the matter; but when 
the Court intimated to him that the guarantee would not be 
considered, unless the Court was satisfied that the require- 
ments of the Statute have been strictly observed, the learned 
Advocate-General put in a copy, the following telegram, dated 
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the December, 1910, from the Secretary of State for India 
to His Excellency the Viceroy: — 

“ Your telegram, dated 22nd December, Dumraon Estate. I sanc- 
tion security being furnished by Government of Bengal to the extent 
required by High Court of J udicature for stay of execution pending final 
decision on appeal. I sanction also your proposal as to Wards’ main- 
tenance and provision of funds for prosecuting appeal.” 

The learned counsel for the decree-holder then contended Moqkerjee 
that the guarantee ought not to be accepted substantially 
for two reasons : namely, first, that it was not shown to have 
been given by the Secretary of State for India in Council with 
the concurrence of a majority of votes at a meeting ; and, se- 
condly, that even if the provisions of section 40 of the Govern- 
ment of India Act, 1858, were shown to have been strictly 
followed, the guarantee was ultra vires , because it was not a 
contract for the purposes of the Government of India within 
the meaning of section 2 of the Statute, and was generally in 
excess of the authority delegated by the Crown to the Secre- 
tary of State for India in Council. In answer to these con- 
tentions, it was argued by the learned Advocate-General that 
it was not competent to any Municipal Court to determine the 
validity of the guarantee, that if a Municipal Court has such 
jurisdiction, it ought to refrain from an enquiry into the 
validity of the guarantee, because once the guarantee has 
been given, the Secretary of State for India in Council can- 
not challenge its validity, and that in any event it is improb- 
able that after such guarantee has been given, the Secretary 
of State for India in Council will repudiate the same, should 
occasion arise to enforce it. It was further contended that 
the Court need not ascertain whether there has been strict 
compliance with the provisions of section 40 of the Govern- 
ment of India Act, 1858, and that the guarantee is not beyond 
the scope of the authority conferred upon the Secretary of 
State for India in Council by the Crown under that Statute. 

It is necessary to consider in the first place the preliminary 
points urged by the learned Advocate-General. The first of 
these contentions in bar is that a Municipal Court has no 
jurisdiction to investigate the validity of the guarantee, be- 
cause this was an act of State, It is not easy to follow how, 

55 * 
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when the Secretary of State for India in Council chooses 
to give a guarantee for the due performance of a decree 
obtained by one private individual A against another pri- 
vate individual B , the act can be appropriately designated as 
a Sovereign act. As Lord Justice Fletcher Moulton observed 
in Salaman v. Secretary of State for India (1), an act of State 
is essentially an exercise of Sovereign power, and because it is 
an exercise of Sovereign power it cannot be challenged, con- 
trolled, or interfered with by Municipal Courts; but if an act 
is relied on as being an act of State and as thus affording an 
answer to claims made by a subject, the Courts must decide 
whether it was in truth an act of State and what was its 
nature and extent. The true view of an act of State appears, 
observed the same learned Judge, to be that it is a catastro- 
phic change constituting a new departure. Municipal law 
has nothing to do with the act of change by which this new 
departure is effected. Its duty is simply to accept the new 
departure. But, although this be so, the principles of inter- 
pretation applicable to an act of State are not necessarily the 
same as those which apply to other acts. For instance, if an 
act of State be expressed in a document purporting to confer 
benefits upon an individual, it by no means necessarily follows 
that, there is any intention to create a contract, or that the 
document should be construed by the same canons of inter- 
pretation as would be adopted in the case of a contract be- 
tween two individuals. If this be the true view of the nature 
of an act of State, it is not easy to appreciate how the 
offer of a guarantee by the Secretary of State for India in 
Council can be appropriately designated as an act of Sovereign 
power. But if that vsrere its true character, and if for that 
reason the Municipal Courts were deprived of all jurisdiction 
in respedt of the matter, the decree-holder respondent would 
be justly entitled to maintain the position that a guarantee of 
this character ought not to be accepted for purposes of stay 
of execution. In my opinion, the true view of the situation 
is that when the Secretary of State for India in Council offers 

(1) [1906] 1 K. B. 613, 639, 
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a guarantee for tlie due performance by the appellant of any 
decree that might be made against them and in favour of the 
decree-holder respondent, the Municipal Courts have not only 
jurisdiction, but it is their duty to determine, when invited 
by the party against whom an order for stay is sought, to do 
so-, whether the guarantee is valid and would he enforceable 
if the occasion arose for its enforcement. 

The argument upon the second point in bar falls into two 
branches. It is first suggested that the Court ought to re- 
frain from an enquiry into the validity of the guarantee, be- 
cause once the guarantee has been given, it would not be 
open to the Secretary of State for India in Council to ques- 
tion its validity. It is suggested, in the second place, that it 
is not likely that after the guarantee has been given, the 
Secretary of State for India in Council would repudiate it, if 
occasion arose for its enforcement. In so far as the first 
branch of this contention is concerned, I am unable to uphold 
it as well-founded. As pointed out in the Laws of England, 
edited by Lord Halsbury, Vol. 13, section 537, a party can- 
not by representation any more than by other means* raise 
against him an estoppel so as to create a state of things which 
he is under a legal disability not to do*. Ko person can by bis 
conduct or otherwise waive or renounce a right to perform a 
public duty or estop himself from insisting that it is his right 
to do so. The doctrine has been frequently applied to cases 
of corporate bodies, and it has been ruled in decisions of the 
highest authority that a corporate body cannot be stopped 
from denying that they have entered into a contract which it 
was ultra vires for them to make; no corporate body can be 
bound by an estoppel to do something beyond its power or to 
refrain from doing what is its duty. For illustrations, refer- 
ence may be made to Fairtitle v. Gilbert (1), Attorney-General 
v. Dublin Corporation (2), Ashbury Railway Carriage Co. v. 
Riche (3), Grant v. Secretary of State for India (4), Mac 
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Alister v. Bishop of Rochester ( 1), Dufm v. Queen ( 2 ), Great 
North-West Central Railway v. Ckarlebois (3), Islington Vestry 
v. Hornsey Urban District Council (4). It may be observed * 
here incidentally that section 5 of the Government of India 
Act, 1859, to which reference was made by the learned Advo- 
cate-General, is of no real assistance, because if a contract is 
ultra vires, in o liability under such a contract is imposed upon 
the Secretary of State in Council and none can consequently 
pass to his successors. It was further suggested, however, by 
the learned Advocate-General that this principle is restricted 
in its application to Corporations strictly so called, and that it 
does not apply to the Secretary of State for India in Council. 
The distinction suggested is, in my opinion, without any foun- 
dation. As was observed by Lord Esher, M.R., in Dunn v. 
Queen (5), if any authority representing the Crown were to 
make a contract so as to derogate from the powers of the 
Crown, the contract could not be enforced against the Crown. 

It is well settled that the effect of the doctrine of equitable 
estoppel does not apply to the Government in the case of un- 
authorised acts or omissions on the part of its officers and 
agents, nor are public officers concluded by acts done in their 
official capacity. The principle is perfectly intelligible that, 
though individuals may be estopped by the unauthorised acts 
of their agents apparently within the scope of their agency, the 
Sovereign power ought not to be bound by the ultra vires acts 
of its agents : see Filor v. United States (6). Now what is 
the position of the Secretary of State for India in Council. 
The powers and duties of the Secretary of State for India in 
Council are defined by Statute, and the Secretary of State for 
India in Council is not competent to act in excess of the au- 
thority delegated to him by the Crown. As Lord Justice 
James observed in Kinlock v. Secretary of State for India in 
Council (7), if we look at the Government of India Act of 
1858, which put an end to the East India Company, all the pro- 

CD (1880) 5 C. P. D. 194. (4) [1900] 1 Ch. 695. 

(2) [1896] 1 Q. B. 116, 118. (5) [1896] 1 Q, B. 116. 

(3) [1899] A. C. 114. (6) (1869) 9 Wallace 45. 

(7) (1880) 15 Ch. p. 1, 8, 
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perty and assets of tlie East India Company were not transferred 
to any body-corporate which were successors to the East India 
Company, but were vested in the Crown in trust for the Gov- 
ernment of India, and the words “the Secretary of State for 
India in Council,’’ which are mere words providing that that 
officer and department would be capable of suing and being 
sued, are nothing more than words indicating the mode by 
which the Government of India is to sue and be sued, that is 
to say, the mode in which the Indian Exchequer might itself 
institute proceedings and might be made the subject of pro* 
eeedings for the purpose of determining the rights between 
any of Her Majesty’s subjects. Lord Justice James added that 
there was no such person in truth as the Secretary of State 
for India in Council, and there was no such body known ex- 
cept as a name for suing and being sued on behalf of the 
Indian Exchequer. This decision of the Court of Appeal was 
taken on appeal to the House of Lords, Kinloch v. Secretary 
of State for India in Council (1), and was ultimately affirmed. 
In my opinion, there is no room for reasonable doubt that the 
powers and obligations of the Secretary of State for India in 
Council are defined by tbe Statute, and that if he exceeds 
the authority delegated to him, the holder of the office for the 
time being when sued in a Municipal Court is entitled to urge 
by way of defence the ultra rim* character of the transaction. 
In this view of the answer which ought to he given to the 
first branch of the argument, it is not necessary to deal seri- 
ously with the second branch that the Court ought to refrain 
from an enquiry into the validity of the guarantee, because it 
is improbable that its validity will ever be questioned on be- 
half of the Secretary of State for India in Council. Instances 
are not unknown in which when an attempt has been made to 
enforce agreements alleged to have been entered into by high 
officers of State, their validity has been successfully im- 
peached by the Secretary of State for India in Council on the 
ground that the agreements were ultra vires: King v. Secre- 
tary of State (2), Sarat Chandra Das v. Secretary of State (3). 

(1) (18S2) 7 App. Cas. 619. (2) (1908) 13 C. L. J. 357. 
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1911 See also Shivabhajan v. Secretary of State ( 1), and Municipal 
Srinibash Corporation of Bombay v. Secretary of State (2). In any 
event if the guarantee is unenforceable in a Municipal Court, 
Kesho decree-holder cannot legitimately be asked to accept it 

Prasad on the assumption that its validity is not likely to be chal- 

* lenged if occasion arises for its enforcement. In my opinion, 

Mookerjee y ie grounds suggested why the Court should refrain from an 
enquiry into the question of the validity of the guarantee 
offered are wholly unsubstantial, and the Court would fail in 
its obvious duty if a security were accepted without question, 
when it is fairly obvious that grave complications might re- 
sult if occasion arose for the enforcement of the security. I 
must now proceed to examine the grounds urged by the learn- 
ed counsel for the decree-holder in support of his contention 
that the guarantee offered ought not to be accepted for stay 
of execution of the decree against the judgment-debtors. 

The first objection taken by the learned counsel for the 
decree-holder is that the security offered is not shown to 
have been sanctioned by the Secretary of State for India in 
Council with the concurrence of a majority of, votes at a meet- 
ing. This, in my opinion, is a valid objection. The powers 
of the Secretary of State for India in Council are, as I have 
already stated, defined by the Statute, and strict compliance 
with its provisions is essential. Section 40 of the Govern- 
ment of India Act, 1858, lays down — I quote only so much 
of the section as is necessary for the present purpose — that 
the Secretary of State in Council with the concurrence of a 
majority of votes at a meeting shall have full power to enter 
into any contracts whatsoever as may be thought fit for the 
purposes of the Act. I need not repeat that the learned 
Advocate-General at one stage declined to give any informa- 
tion on the subject, but subsequently placed before us a com- 
munication that had passed between His Majesty’s Secre- 
tary of State and His Excellency the Viceroy. The terms of 
the telegram, however, are not explicit, and the learned Ad- 
vocate-General was unable to furnish to the Court precise 


(1) (1904) I. L. E. 28 Bom. 314. 


(2) (1904) I. L. E. 29 Bom. 580. 
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information upon tliis fundamental point. In the events 
which have happened, I must decline to act upon the assump- 
tion that the Secretary of State in Council, with the con- 
currence of a majority of votes at a meeting, proposes to give 
this guarantee. The Secretary of State for India in Council 
is not a party to the suit or to the decree under appeal, nor 
is he a party to these proceedings for stay of execution, and Mookerjee 
if a security is offered on his behalf for the benefit of the 
judgment-debtors, the decree-holder and the Court are plainly 
entitled to have definite information that the provisions of the 
Statute have been strictly complied with. Such information 
has not been given, and, therefore, the first objection taken 
by the learned counsel for the decree-holder has not been 
successfully met. 

The second objection taken by the learned counsel for 
the decree-holder is that the security offered is ultra vires . 

Here the learned counsel based bis contention upon two 
grounds, namely: first , that under section 40 of the Govern- 
ment of India Act, 1858, the Secretary State for India in 
Council may enter into -any contract for the purposes of the 
Act, that is, for the purposes of Government of India alone, as 
mentioned in section 2 of the Statute; secondly , that, under 
sections 39, 40, 41, 42 and 65 of the Statute, only such liabi- 
lities undertaken by the Secretary of State for India in Coun- 
cil may be enforced against the revenues of India, as might 
have been enforced against the East India Company, if the 
liabilities had been lawfully contracted and incurred by the 
said company, and the revenues of India shall not be ap- 
plied to any other purpose whatsoever. The learned coun- 
sel for the decree-holder contended that, tested from each of 
theSe points of view, the guarantee offered on behalf of the 
Secretary of State for India in Council is ultra vires and 
unenforceable in law. In answer to these contentions the 
learned Advocate-General argued that the guarantee offered 
was for the purposes of the Government of India within the 
meaning of section 2 of the Government of India Act, 1858, 
because on the principle recognised in the cases of Wellesley 
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V. Beaufort (1), In re Spence (2), and Queen v. Gyngafl (3), it 
is the duty of the Crown to protect infants, the doctrine which 
is the foundation of the statutory provisions embodied in the 
Court of Wards Act, 1879. The learned Advocate-General 
further contended that the powers of the Secretary of State 
for India in Council to deal with the revenues of India were 
wider than those possessed by the East India Company, and 
that the judicial decisions upon which reliance is placed on 
behalf of the decree-holder, namely, P . § 0. Steam Naviga- 
tion Company v. Secretary of State (4), Nobin Chunder Dey v. 
Secretary of State (5), Secretary of State v. Harri Bhanji (6) 
and Shivabhajan v. Secretary of State (7) are clearly dis- 
tinguishable. Reference was also made in this connec- 
tion to sections 1, 2 and 5 of the Government of India Act, 
1859 (Stat. 22 and 23 Viet., Chap. 41). Now, in so far as the 
first reason assigned by the learned counsel for the decree- 
holder is concerned, it lies in a very narrow compass. It 
cannot be seriously disputed that for the validity of a con- 
tract entered into by the Secretary of State for India in Coun- 
cil under section 40 of the Government of India Act, 1858, 
it is an essential pre-requisite that the contract should be for 
the purposes of the Act; and it may be observed that the 
same remarks apply to contracts entered into by the Governor- 
General in Council and the other statutory bodies mentioned 
in section 1 of the Government of India Act, 1859, in exercise 
of the authority delegated to them thereby. Now the expres- 
sion ‘Tor the purposes of the Act” or “for the purposes of the 
Government of India” means, as was pointed out by Sir 
Lawrence Jenkins, C.J., in SlvivabliWjan v. Secretary of 
State (7), “the superintendence, direction, and control of the 
country.” Consequently, if a question arises whether a par- 
ticular contract may be rightly described as made for the 
purposes of the Government of India, the answer must de- ' 
pend upon its scope and character. Now in the case before 


(1) (1827) 2 Russell 1, 20. 

(2) (1847) 2 Phillips 247. 
.(3) [1B98] 2 Q. B. 232. 


(4) (1861) 2 Bourke 166. 

(5) (1875) T. L. R. 1 Calc. 11. 

(6) (1882) T. L. R. 5 Mad. 273. 
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us, what is the scope and character of the guarantee offered 
on behalf of the Secretary of State for India in Council ? 
The Secretary of State for India in Council covenants that 
the defendants in the suit shall duly act in accordance with 
the decree of this Court and shall pay whatever may be pay- 
able by them thereunder, and if they should fail thereiu, the 
Secretary of State for India in Council will be liable to pay 
the same. If therefore if we look to the essence of the 
matter, it reduces to this. The Court of Wards is entitled, 
under statutory powers, to take charge of the property of an 
infant who has been adjudged a Ward of the Court. The 
officers of the Court of Wards take possession of an estate 
which does not belong to the infant who has been declared a 
Ward of the Court. The officers keep out of possession the 
rightful owner who after protracted litigation successfully 
asserts and establishes his title in the ultimate Court of Ap- 
peal. Meanwhile, the officers of the Court of Wards con- 
tinue iu possession of the estate and spend the income on the 
assumption that it belongs to the Ward of the Court. The 
Court of Appeal not only makes a decree for possession in 
favour of the successful owner, but also directs the defend- 
ants in the suit to account for the profits they have unlaw- 
fully spent. The Secretary of State for India in Council 
undertakes to pay out of the revenues of India the sums un- 
lawfully spent by the defendants out of the estate which is 
finally adjudged never to have belonged to the infant. The 
question is, is a security given for this purpose by the Secre- 
tary of State for India in Council an engagement made for 
the purpose of the Government of India? Upon the argu- 
ments addressed to us by the learned Advocate-General, I am 
not convinced that a contract of this character can be appro- 
priately described as a contract for the purposes of the Gov- 
ernment of India. I cannot appreciate how the case is 
strengthened by a reference to the familiar doctrine that in- 
fants are entitled, in respect of their person and property, 
to the protection of the State. In the case .before us, if the 
decision of the Court below is ultimately affirmed in sub- 
stance, and that is the contingency in which occasion will 
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j. adjudged to be the rightful owner, and spent the income of 

his estate on the assumption that it could be rightly applied 
for the benefit of the infant. After the most anxious and 
careful consideration I have been able to bestow on the 
matter, I am not prepared to uphold the position that a con- 
tract of this description falls within tlie scope of section 40 
of the Government of India Act, 1858. In the second place, 
in so far as the other reason urged by the learned counsel for 
the decree-holder in support of his contention that the gua- 
rantee is ultra vires is concerned, it opens up a question of 
much wider scope than what is essential for the purpose of 
the case before us. The learned counsel has contended 
broadly that if occasion arises for the enforcement of the 
security, and an objection is taken as to its validity, the test 
to be applied will be, whether the security would have been 
valid if it had been given by the East India Company, and 
that, tested from this point of view, the security ought to be 
pronounced unenforceable. I reserve my opinion upon the 
question raised, because, apart from the circumstance that its 
decision is not necessary for our present purposes, the judi- 
cial pronouncements which relate to the liability of the Secre- 
tary of State for non-contractual obligations, and upon which 
reliance is placed, are by no means uniform, while the ques- 
tion of the extent of the powers of the East India Company 
is necessarily not altogether free from doubt and difficulty. 
I, therefore, prefer to rest my decision upon the grounds 
already explained. I may add that objection was also taken 
as to the form of the security and the proper mode of its 
execution , these are obviously questions of minor importance, 
and if it was necessary to do so, the difficulty suggested might 
no doubt have been removed. 
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f may add that at one stage of the arguments, reference 1911 
was made to section 1 of tlie Government of India Act, 1859, Srinibash 
and we are invited to accept tlie security as given by tlie 
Government of India alone. Here, also, tlie applicants are in 
a difficulty, because no information was given to us by tlie Prasad 
learned Advocate-General as to tlie elements which have to SlNGH * 
be considered before a contract under that section can be Mookerjee 
pronounced valid. In addition to this, there is the difficulty 
that any contract entered into by the Government of India, 
must, in order that it may be valid, be for the purposes of 
the Statute. 

Besides the considerations mentioned, there are, in my 
opinion, two other points which must carry weight in the 
decision of this matter. In the first place, it is the well- 
settled practice of this Court that when security is offered 
for stay of execution, it is not accepted unless its legal 
validity is reasonably free from doubt. It is perfectly true 
that security has to be furnished to the satisfaction of the 
Court. But, when the Court accepts a security, it does so 
for the possible benefit of the decree-holder, and it would 
in my opinion, be obviously unreasonable to accept a security 
the validity of which is by no means free from doubt and the 
enforcement of which may lead to protracted litigation. In 
the second place, section 145 of the Civil Procedure Code of 
1908 lays down that where any person has become liable as 
surety for the performance of any decree or any part thereof 
for the payment of any money, or for the fulfilment of any 
condition imposed on any person under an order of the Court 
in any suit or in any proceeding consequent thereon, the decree 
or order may be executed against him, to the extent to which 
he has rendered himself personally liable in the manner here- 
in provided for the execution of decrees, and such persons 
shall, for the purposes of appeal, be deemed a party -within 
the meaning of section 47. In the case before us the Seere 
tary of State for India in Council does not make himself per- 
sonally liable, nor is any specific property hypothecated. 
Consequently, if the security is accepted and occasion arises 
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lor its enforcement, section 145 might be deemed inapplic- 
able, with the result that the decree-holder might be driven 
to an expensive and protracted regular suit to enforce the 
security. In my opinion it would be unreasonable to place 
the decree-holder in a position of such embarrassment. It 
may be observed here incidentally that under section 145 the 
surety who has rendered himself personally liable is treated 
as a party within the meaning of section 47 only for one 
specified and limited purpose, namely, for the purpose of 
appeal. In other words, if execution is taken out against the 
surety who has rendered himself personally liable, and an 
order is made against him, the order may be treated, under 
section 47, as one between the parties to the suit and conse- 
quently appealable. But the surety who has rendered him- 
self personally liable is not to be deemed a party for any 
other purpose ; consequently, in the case before us, even if we 
were to hold that the security offered was valid in law, that 
would not amount to an adjudication between the decree- 
holder and the Secretary of State for India in Council, so as 
to bar a determination of the question if it should be raised 
in a suit brought for the enforcement of the security. 

In my opinion, for the reasons stated, the application for 
stay of execution ought to be refused, but I desire it to be 
distinctly understood that if the decree-holder applies to exe- 
cute the decree, the Court will require security from him under 
rule 6 of order XLI of the Code as he lias himself, through 
his learned counsel, offered to furnish. It is to be observed, 
further, that this matter has been argued before us only as 
regards the execution of the decree for delivery of posses- 
sion, and the present decision relates to that point only. If 
the decree-holder should apply for execution as regards costs 
or for an enquiry into the mesne-profits, it will be open to 
the appellants to apply to this Court again for stay in respect 
of those two matters The Rule must therefore be dis- 
charged, with costs. 


Teuton J. The suit out of which the present applica- 
tion arises is one brought to recover possession, with mesne- 
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profits of the estate known as the Dumraon Raj, on establish- 
ment of title. 

It appears that the last Maharajah of Dumraon, Sir 
Radha Prasad Singh, Bahadur, died on the 5th of May, 1894. 

Before his death he had executed a will by which he devised 
the Raj to Maharani Beni Prasad Koeri for the term of 
her natural life and also authorised her to adopt unto him Teunon J, 
a son. The Maharani died on the 13th of December, 1907, 
and the allegations of the defendants are that on the day 
preceding her death she had taken in adoption the first de- 
fendant previously known as Jung Bahadur and thereaftei 
known as Maharaj-kumar Srinibash Prasad Singh, and that 
since her death the Court of Wards has been in charge of the 
properties on this minor defendant’s behalf. The plaintiff’s 
allegations, inter alia , are that no adoption in fact took place, 
and that he as the heir-at-law is entitled to succeed to the 
properties. 

The suit having been decreed in plaintiffs’ favour, the 
minor defendant, and the Collector of Shahabad, who was im- 
pleaded as representing the Court of Wards, have appealed to 
this Court and have also made the present application under 
order XLI, rule 5, of the Code of Civil Procedure, 1908, for 
stay of execution. By the decree the Courts of Wards has been 
made liable for mesne-profits and costs, but at the hearing 
of this Rule nothing has been said with regard to this part 
of the decree, and the application has therefore been treated 
and may be considered as one made for stay of execution only 
in so far as delivery of possession is concerned. 

In view of the terms of order XLI, rule 5, the facts of 
the case, and the contentions of the parties, the questions that 
arise for determination are two, namely, (i) whether if the 
order for stay be not made substantial loss may result to the 
minor appellant, and (ii) whether the security offered by him 
is such as should be accepted. 

On the first question the materials before us consist of 
two affidavits sworn in support of the petition, one on the 7th 
September and one on the 15th December, and two affidavits 
ip reply thereto sworn by the plaintiff-respondent on the 1st 
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and 19th December. Exception has been taken to* the accept- 
ance of the supplementary affidavit filed on behalf of the 
petitioners on the 15th December, and it would doubtless have 
been more in accordance with the rules of practice had the 
details given in the second affidavit been set out at length in 
the first. But the plaintiff-respondent has had a full oppor- 
tunity of answering the second or supplementary affidavit, and 
as all four affidavits have been placed before us, we may with 
propriety decide on the materials thus furnished. 

In his affidavits the plaintiff impeaches the manage- 
ment and expenditure of the Court of Wards, but his allega- 
tions or suggestions appear to be founded mainly on some 
misconception of the figures and statements contained in the 
official reports to which he refers. This much at least ap- 
pears to be clear that the administration of the estate by 
the Court has been more efficient and more economical than 
the management of the late Maharani, and in all probability 
would have been even more successful but for the existence 
of the dispute which has given rise to the present litigation. 
In any case I can find no reason to suppose that if the estates 
be handed over to the plaintiff, his management will be as 
beneficial to the minor defendant as the management of the 
Court of Wards. From the second or supplementary affida- 
vit filed on behalf of the defendant we find that survey and 
settlement proceedings under the Bengal Tenancy Act are 
in progress in some 900 villages, and that there are many 
rent suits pending. It is essential that in these suits and 
proceedings the interests of the estate should be efficiently 
safe-guarded; but, apart from these details, to my mind that 
a temporary transfer of possession in the case of an exten- 
sive property such as the one now in question will dislocate 
the management and in all probability cause grave loss to 
the minor defendant, if eventually adjudged to be the true 
owner, is a proposition which requires but little evidence in 
its support. No doubt on behalf of the plaintiff-respondent 
if has been stated that when he seeks possession he will under 
rule 6 of order XLI of the Code offer sufficient security for 
the restitution of the property with the rents and profits 
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realised during the period for which he may remain in pos- 
session. But the ascertainment of these mesne profits, I am 
of opinion, will necessarily he a matter of some time, expense, 
and difficulty, and I am further unable to discard from con- 
sideration the very possible waste and injury which may re- 
sult should the estate, at this stage, be handed over to the 
plaintiff-respondent, who on his own showing is carrying on 
this litigation by means of borrowed capital. 

For these reasons, I am of opinion that it is of great 
importance that, if possible, possession should not be dis- 
turbed until the question of title involved in the suit is 
finally decided, and I am satisfied that if execution be not 
stayed, substantial loss may result to the appellant. 

This brings me to the second question, namely, whether 
the security offered by the applicants is such as should be 
accepted. The security offered is a guarantee or simple bond 
to be executed by the Chief Secretary to the Government of 
Bengal for and on behalf of the Lieutenant-Governor in 
Council acting for and on behalf of the Secretary of State for 
India in Council. 

■ 

It is not disputed that the revenues of India will amply 
suffice to meet any demands that may accrue under this bond, 
and it may be conceded, as urged by the learned Advocate- 
General, that the Government of India’s guarantee would be 
readily accepted by any ordinarily prudent man of business. 
But the decree-holder, it appears, has been otherwise advised, 
and on his behalf it is contended that a bond of this nature 
is one which, if occasion arises, the Courts will hereafter be 
unable to enforce, and it is urged that, however improbable 
the repudiation by the Secretary of State of such a solemn 
undertaking may be, the decree-holder should not be required 
by the Court to accept a security which, if the occasion arises, 
he may be unable to enforce *by legal proceedings. 

I agree with my learned brother and generally for the 
reasons given by him that the opposition of the decree-holder 
to the acceptance of the security makes it incumbent upon 
the Court to inquire whether the bond in question is valid in 
law and capable of enforcement in the Municipal Courts 
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Now it seems reasonably clear that the bond under considera- 
tion can be enforced against the Secretary of State for the 
time being, as a charge upon the revenues of India, only if it 
is found to be within the scope of the authority conferred 
apon the Secretary of State, the Governor-General in "Coun- 
cil or the Local Government by the Government of India Act, 
1858, and the Government of India Act, 1859, and is, more- 
over, entered into in compliance with the provisions of the 
said Statutes. 

The objections then taken to the bond on behalf of the 
decree-holder are four in number, namely, (i) that under the 
Government of India Act, 1.858, the power of the Secretary 
of State to deal with the revenues of India is no wider than 
the power previously possessed by the East India Company, 
and that the proposed bond or contract is one which could not 
have been lawfully entered into by that company were it 
now in existence ; (ii) that the proposed bond or contract is not 
one for the purposes of the administration or government of 
India within the meaning of sections 2, 40, and 42 of the said 
Act ; (iii) that if the bond be considered as one entered into by 
the Secretary of State, it has hot been shown that he is acting 
with the concurrence of a majority of votes at a meeting of 
his Council as required by section 40 of the Act ; and (iv) that 
if the bond or contract be considered as one entered into by 
the Government of India or the Government of Bengal in 
exercise of the powers conferred by section 1 of the Govern- 
ment of India Act, 1859, it has not been shown that the con- 
tract does not contravene the restrictions which under the 
same section the Secretary of State in Council is authorised 
to impose. 

In support of the first objection, learned counsel for the 
decree-holder relies upon sections 39, 40, 41, 42 and 65 of 
the Government of India Act, 1858, refers to the Government 
of India Act, 1833, cites the cases of Nobin Chunder Dey v. 
Secretary of State (1), Secretary of State v. II art JBhanji (2), 
and Shivahhajan v. Secretary of State (3), and also invites 
(1) (1875) I, L. E. 1 Calc. 11. (2) (1882) I. L. B. 5 Mad. 273. 
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reference to tlie Charters of the East India Company. I am 
of opinion that I need not discuss this objection at length, * 
for it appears to me to be reasonably clear that, whatever 
may be the case with respect to other rights and powers and 
to liabilities arising otherwise than out of contract, section 
40 of the Statute does not in respect of contracts restrict the 
Secretary of State to the position previously held by the East 
India Company, but authorises him to enter into any con- 
tract whatsoever for the purposes of the Act, that is to say, for 
the purposes of the government of India by and in the name 
of* His Majesty. The effect of sections 42 and 65 in this 
connection then appears to be that on all contracts entered 
into by the Secretary of State in pursuance of section 40 of 
the Act the Secretary of State for the time being may he 
sued, and the debts arising out of such contracts become 
chargeable upon the revenues of India. 

In support of the second objection it is urged that a guar- 
antee given for the due performance by a private person of 
a decree passed against him and in favour of another private 
person can in no sense be said to be a contract made for the 
purposes of the government of India. 

But in the present case the principal defendant-appel- 
lant is a minor, and it cannot he disputed that the protec- 
tion of the person and property of infants is one of the 
functions of every civilized government. Pending the deci- 
sion of the ultimate Court of Appeal, Government, in my 
opinion, cannot he said to be wrong in acting on its belief 
that the estate belongs to the infant in possession. More- 
over, the estate now in question, we are informed, extends over 
some 800,000 acres, and comprises thousands of villages, and 
the ease thus involves the interests of an enormous body of 
tenantry. If, therefore, the Secretary of State or the Govern- 
ment of India be of opinion that it is in the best interests of 
the administration that, pending the ultimate decision of the 
highest Court of Appeal, present possession over this vast 
area should be maintained, it cannot, in my opinion, be suc- 
cessfully denied that the security offered in order to effect 
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tliis object is being offered and the contract is being entered 
into for the purposes of government. For these reasons I 
should overrule the first and second objections taken by the 
decree-holder to the security under consideration. 

I now come to the third and fourth objections. Section 40 
of the Government of India Act, 1858, requires that the Secre- 
tary of State should enter into contracts for the purposes of 
government with the concurrence of a majority of votes at 
a meeting of his Council. The learned Advocate-General, 
who, at our instance, has appeared in this matter on behalf of 
Government, has been able to show us that the furnishing of 
security by the Government of Bengal has been sanctioned 
by the Secretary of State, but he has not found himself in a 
position to say whether this sanction has been given with the 
concurrence of a majority of votes at a meeting of his Council. 

Section 1 of the Government of India Act empowers the 
Government of India, and the Local Governments, within 
the limits of their respective governments to enter into any 
contract whatsoever for the purposes of the Government of 
India Act, 1858, that is, as 1 have already stated, for the pur- 
poses of the government of India by and in the name of 
His Majesty. At the same time the exercise of the power 
thus conferred is made subject to such restrictions as the 
Secretary of State in Council may from time to. time pres- 
cribe. In respect of contracts such restrictions, it is con- 
ceivable, may be either in respect of their value, or in respect 
of their kind or character. The learned Advocate-General 
has been unable to give the Court any information regarding 
the restrictions, if any, which the Secretary of State has 
seen fit to impose. In the absence of information on the 
points stated, I must agree with my learned brother in hold- 
ing that the third and fourth objections taken to the proffered 
security by the decree-holder have not been successfully met 
and must prevail. 

It is further to be observed that, having regard to the 
language of section 145 of the Code, the security under con- 
sideration, it appears fairly clear, may be enforced only by 
a regular suit. 




XXXVI II] CALCUTTA SERIES 


This state of the law, the opinion entertained by ray 
learned brother on the second objection of the decree-holder, 
and the fact that any decision arrived at by ns in these pro- 
ceedings would apparently not be binding upon the Secre- 
tary of State in a suit brought, should occasion arise, to en- 
force the security, afford additional reasons why I should not, 
in this matter of discretion, differ from my learned brother. ^ UN0N ^ 
I therefore agree in discharging the rule, 
s. c. G. Rule discharged 
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APPELLATE CIVIL, 


Before Mr. Justice Ghitty and Mr. Justice N. Tt. Ghat ter jea 


JAIWAXTI KTJMBI 


GAJADHAR UPADHYA 


Guardian — Minor — Guardians and Wards Act (Act VIII of 1890) ss. 8, 
18 — Applications by mother and grand-mother — Appointment of 
Nazir as guardian of the property of the minors , by Court • — Pur da- 
nashin Lady — Recording of Bride nee. 

Where a mother and grand-mother of two minors separately applied 
to be appointed guardian of the persons and property of the minors 
and during the pendency of tlieir applications it was agreed that a 
certain person should be appointed guardian of the property, but he 
refused to take up the appointment, the District Judge without hold- 
ing an enquiry into the respective merits of the applications made an 
order appointing the Nazir of the Court to be the guardian of the 
property of the minors: — 

Held , that the Court had no power to make an order appoint- 
ing a guardian except on a substantive application under section S 
of the Guardians and Wards Act (VIII of 1890), and that the appoint- 
ment of the Nazir was ultra vires. 

Under section 13 of the Guardians and Wards Act (VIII of 1890) 
the Court is bound to hear such evidence as may be adduced in sup- 
port of or in opposition to the application, before passing an order. 

The mere fact of the mother being a purda nashin lady was 
no obstacle to her being appointed guardian of the property; the safe 
custody of the property and its due administration could be sufficiently 
guaranteed by security being taken front the proposed guardian by 
the Court. 


* Appeal from Original Order, No. 608 of 1910, against the order 
of J. C. Twidale, District Judge of Bhagalpore, dated Dec. 6, 1910, 
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Appeal by Musummat Jaiwanti Kumri. 

Musummat J aiwanti Kumri, the mother of the minors, ap- 
plied before the District Judge to be appointed guardian of the 
person and property of the minors. A similar application was 
made by the grandmother of the minors. On the 22nd of 
November, 1910, both the mother and the grandmother agreed 
that Babu Dalip Narain Singh should be appointed guardian 
of the property of the minors. Babu Dalip Narain Singh, 
however, refused to take up the appointment. The learned 
District Judge then, without holding an enquiry into the res- 
pective merits of the applications of the mother and the grand- 
mother, made an order appointing the Nazir of his Court to he 
guardian of the property, and while passing the order of 
appointment, remarked in his order that both the ladies, being 
purdanashin , were for that reason not very suitable persons 
to be guardians of a large property like that in question in 
the case. From this order Musummat Jaiwanti Kumri alone 
appealed to the High Court. 


Dr. Rash Beliary Ghose, Babu Rhetm Mohan Sen and 
Babu Jogendra Nath Dutt , for the appellant. 

Babu Dwarha Nath Chakravarti and Babu Lai Mohan 
Ganguli , for the respondent. 


Chitty and N. R. Chattehjea JJ. This is an appeal bv 
Musummat Jaiwanti Kumri from an order of the learned Dis- 
trict Judge of Bhagalpur refusing her application to- be ap- 
pointed guardian of the property of her minor sons, Babu 
Jagdish Prosad and Babu Jogesser Prosad. 

It appears that along with the petition of Musummat Jai- 
wanti Kumri, the mother of the minors, the District Judge had 
before him a petition of Musummat Champabati Kumri, the 
grandmother of the minors, that she should he appointed. On 
the 22nd of November, 1910, the ladies were agreed that Babu 
Dalip Narain Singh should he appointed guardian of the, pro- 
perty of the minors. That gentleman was asked whether he 
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would undertake tlie charge but be declined. Tbe learned Dis- 
trict Judge then without bolding an} 7 enquiry into tbe respec- 
tive merits of tbe applications of tbe mother and the grand- 
mother, made an order, which is in form a permanent order, 
but which from bis letter would appear to be a temporary 
order, appointing tbe Nazir of his Court to be the guardian 
of the property of the minors. He appointed the mother, 
Musummat Jaiwanti Eumri, to be the guardian of the person 
of the minors, and to that no objection is taken. It is con- 
ceded by the learned pleaders for both the ladies that the 
District Judge’s order cannot possibly stand. A Court lias 
no power to make an order appointing a guardian of a minor, 
except on a substantive application (see section 8 of the Guar- 
dians and Wards Act, 1890). The appointment, therefore, of 
the Nazir was ultra vires. 
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Kumri 


v. 

<jAJAI>HAR 

TJpadhya. 


With regard to the refusal of Musummat Champabati 
Kumri’s application, she has filed no appeal against the order 
of the learned District Judge, and there is therefore no appli- 
cation of hers at present before the Court. With regard to 
the application of Musummat Jaiwanti Eumri, the mother, it 
is not seriously contended that there ought not to be a proper 
enquiry into her case. Section 18 distinctly prescribes that 
“ on the day fixed for the hearing of the application, or as 
soon afterwards as may be, the Court shall hear such evidence 
as may be adduced in support of or in opposition to the appli- 
cation.” The learned District Judge has as yet taken no evi- 
dence on either side. In bis order of the 22nd of November 
be remarks that “both the ladies are purdanashins and are for 
that reason not very suitable guardians for a large property 
like that in question in this case.” We ought to point out that 
the mere fact of the mother being a pur dana shin lady is no 
obstacle to her being appointed guardian. It is true that a 
purdanashm lady may not be able to personally supervise the 



management of the property, but the safe custody of the pro- 
perty and its due administration may be sufficiently guaranteed 
by security being taken from the proposed guardian by the 
Court. 
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The grandmother, Musummat Ohampabati Kumri, has 
made very definite allegations against her daughter-in-law in 
her petition of objection. Those should be enquired into by 
the Distinct Judge, recording the evidence on both sides. 

With these remarks we set aside the order of the. learned 
District Judge and send down the case for him to deal with 
the application of Musummat Jaiwanti Kumri on the merits. 

Each party will bear his or her own costs of this appeal. 

We direct that the record be sent down at once. 

S. A. A. A. Appeal allowed; 

case remanded . 
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June 15 . 


CRIMINAL REVISION. 

Uej ore Mr, J ustiee Caspcrsz and Mr. Justice Sharfuddin. 

KANGALI SARDAR 

: V : ' ■ . 'V: ■■ 

BAMA CHARAN BH ATTACH ARJEE.* 


Jurisdiction of High Court — Power to revise an order of acquittal at 
the instance of a private party — Decision on a point of local juris- 
diction and not on the merits— Criminal Procedure Code (Act V 
of 1898) ss . 489, 4S9 (5)— Practice: 

Section 439 (5) of the Criminal Procedure Code does not bar the 
jurisdiction of the High Court to interfere with an order of acquittal 
on an application made at the instance of a private party. 

. Where the Appellate Court set aside a conviction and sentence 
on the ground that the place of occurrence was outside the local limits 
of the trying Magistrate’s jurisdiction, overlooking the provisions of 
s. 531 of the Code, the High Court set aside the order of acquittal and 
directed a re-hearing of the appeal. 

What the Appellate Court has to find is whether the offence, of 
which an accused is convicted, has been made out not with reference to 
any dispute as to jurisdiction, but on tho merits and in accordance 
with the evidence. 


On the 21st August, 1910, the petitioner lodged a com- 
plaint, under sections 143 and 379 of the Penal Code, against 

* Criminal Revision, No. 486 of 1911, against the order of W. B. 
Heycock, District Magistrate of Burdwan, dated Feb. 16, 1911. 
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Bama Charan Bhattacharjee, and Iliru Sheikh, before tLe 
Sub-Divisional Officer of Khulna, which was made over by 
liim to Babu Prokasli Clnmder Dutt, a local Sub-Deputy 
Magistrate, for trial. The story for the prosecution was that 
Him with about 20 or 25 others cut and removed paddy from 
the complainant's, land in Kastosali chur under the orders- of 
Bama Charan, Hem Banerjee and Sasi Bharat i, and that the 
complainant remonstrated with them whereupon some of them 
went to beat him and he ran away. The trying -Magistrate 
convicted the two accused, on the 23rd November, 1910, and 
sentenced Bama Charan to a fine of Rs. 50, in default to one 
month's rigorous imprisonment, and Him to rigorous imprison- 
ment for 45 days. They appealed to the District Magistrate of 
Burdwan who, by his order dated the 16th February, 3911, set 
aside the conviction and acquitted the appellants. The order 
was in the following terms : — 

“This case cannot stand for two reasons. The place of occurrence 
is alleged to be Kastosali chur. Kastosali chur lies within the cri 
minal jurisdiction of the district of Nadia. Secondly, Kastosali chur 
is in the hhas possession of Government, and a raiyatwari settlement 
has been made of the lands. The story of the prosecution witnesses 
must be false, if the place of occurrence and the land in dispute is 
actually in chur Kastosali.- ■ AUCfCV . 

I sent back the case to the S. D. O. with reference to these 
points. The S. D. O. examined a witness to show that village Kasto- 
sali not chur Kastosali was meant. I cannot accept this explana- 
tion in view of the statements of the witnesses. Monza Kastosali is, 
it is true, in the criminal jurisdiction of this land. All the witnesses, 
however, say that the land in dispute is in chur Kastosali, a very dif- 
ferent thing.” 

The petitioner thereupon moved the High Court and ob- 
tained the present Rule. 

Babu At'idya Charan Bose , for the petitioner. 

Mr. K. N. Chaudhuri , Babu H emend m Nath Sen and 
Babu D . N. Bagchi, for the opposite party. 

Casfersz and Siiareuddin JJ. This Rule is directed 
against an order of acquittal by the District Magistrate of 
Burdwan sitting as an Appellate Court. 
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A preliminary objection lias been raised by the learned 
counsel showing cause that we ought not to interfere in revi- 
sion with such an order, and he has cited the provisions of 
sub-section (5) of section 489 of the Criminal Procedure Code. 
That sub-section runs as follows; — ‘‘Where under this Code 
an appeal lies and no appeal is brought, no proceedings by 
way of revision shall be entertained at the instance of the 
party who could have appealed.” The contention is that, as 
Government alone could have appealed against the order of 
the District Magistrate, we ought not to interfere in revision. 
But this argument overlooks the words “at the instance of the 
party who could have appealed.” We are not here dealing 
with an application for revision at the instance of Govern- 
ment. The petitioner is the complainant, and we entertain 
no doubt that we can deal with an order of this kind in ac- 
cordance with the practice of this Court in a series of cases. 

The order we propose to pass is one which is usually 
passed, that is to say, the District Magistrate must re-hear 
the appeal. He overlooked the provisions of section 581 of 
the Code, and based his judgment on the fact ascertained by 
local enquiry, not by the trying Magistrate but by the Sub- 
Divisional Officer, that the scene of occurrence was chur 
Kastosali, which is within the criminal jurisdiction of the 
neighbouring district of Nadia. The District Magistrate says : 
“The story of the prosecution witnesses must be false if the 
place of occurrence and the land in dispute is actually in 
chur Kastosali.” We do not follow that reasoning. What 
the District Magistrate had to find, in a case under sections 
143 and 379 of the Indian Penal Code, was whether those 
offences had been made out, not with reference to any dis- 
pute as to jurisdiction but on the merits and in accordance 
with the evidence. The District Magistrate has not properly 
considered the case. 

We must, therefore, make the Pule absolute, set aside the 
border acquitting the accused persons, and direct the District 
Magistrate to re-hear the appeal. 

H * M * Rule absolute . 
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CRIMINAL REVISION. 

Before Mr. Justice Caspersz and Mr. Justice Sharfuddin. 

STTEHESWAR PHUKAN 
v. 

EMPEROR,* 

Warrant — Witness — Me se wing from lawful custody — Warrant against 
a witness issued in the first instance without recording reasons in 
writing — Legality of warrant and arrest — Penal Code (Act JLV 
of I860) s . 225M — Criminal Procedure Code (Act V of 1898) s. 90, 
tick. V, Form VII — Practice. 

The issue of a warrant of arrest by a Magistrate against a witness 
in the first instance, drawn up in the terms of Form VII of Schedule V 
of the Criminal Procedure Code, but without recording liis reasons in 
writing therefor, as required by s. 90 of the Code, is illegal ; and a 
person rescuing the witness arrested on such warrant is not guilty of 
an offence under s. 225B of the Penal Code. 

One Molaram Mohun filed a complaint before the Deputy 
Magistrate of Sibsagar alleging that certain persons, includ- 
ing one of the petitioners, had broken into his house and car- 
ried away his wife, Musammat M.ahi, by force. The Magistrate 
thereupon directed a summons against the accused under 
s. 426 of the Penal Code. During the trial of the case he 
issued a warrant, drawn up on a printed form in the terms of 
Form YII of Schedule V of the Criminal Procedure Code, 
against Mahi for her attendance in Court, but he recorded no 
reasons in writing for believing that she would not attend on 
a summons. The constable, who was entrusted with the exe- 
cution of the warrant, went to her house and arrested her, 
whereupon the petitioners released her and took her to the 
house of one of them. They were tried by a Bench of Honor- 
ary Magistrates at Sonari, and convicted and sentenced, imdei 
s. 225B of the Penal Code, to various terms of imprisonment 
An appeal was preferred to the District Magistrate of Sibsagar 

* Criminal Revision, No. 527 of 1911, against the order of A. 
Playfair, District Magistrate of Sibsagar, dated April 3, 1911. 
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who, by bis order, dated the 3rd April, dismissed the same. 
The petitioners then moved the High Court and obtained the 
present rule. 

Mr. P. Lull and Mr. N. G. Bardoloi , for the petitioners. 

No one for the Crown. 

Casfeesz and Shakeuddin JJ. The petitioners have been 
convicted under section 225B of the Indian Penal Code for 
resisting the execution of a certain warrant for the arrest of 
a witness, named Musammat Mahi, whose attendance was 
desired in the case, No. 610 of 1910. We granted this rule 
on the ground that the action of the Court issuing the warrant 
of arrest was illegal, and vitiated the subsequent proceedings 
including the conviction of the petitioners for resisting an 
invalid process. The warrant was issued under section 90 of 
the Criminal Procedure Code which provides that the Court 
must record its reasons iu writing before adopting that extreme 
measure. It appears from the order sheet of the case, No. 610 
of 1910, that no summons was issued on Musammat Mahi. 
Warrant was ordered in the first instance. That procedure 
appears to have been illegal inasmuch as, on the face of the 
order sheet, no reasons were recorded by the Court issuing the 
warrant. Nor has the Magistrate submitted any explanation 
to elucidate the matter. 

On the warrant itself there is a printed form, in accord- 
ance with Form No. YII of Schedule V of the Code of Cri- 
minal Procedure, reciting that “whereas I have good and 
sufficient reasons to believe, that he (the witness) will not 
attend as a witness on the hearing of the said complaint un- 
less compelled to do so, 57 but the natural meaning of section 
90 is that the Court should record its reasons in writing. The 
adoption of a stereotyped printed form is, in our opinion, not 
a '‘sufficient compliance with the imperative language of the 
section. The printed form may be intended for the informa- 
tion of the person whom it is sought to arrest. But that is a 
different matter. We think, therefore, that the conviction is 
unsustainable. 
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We may add* that the incident appears to have been great- 
ly magnified. Musammat Mahi duly appeared in Court and Sukheswar 
gave her evidence. The convictions and sentences are, there- Vm 
fore, set aside. We direct that the petitioners be discharged Emperor. 
from bail. The rule is made absolute. 

Rule absolute. 

e. ir. m. 

CIVIL RULE. 

Before Mr. Justice Mooherjee and Mr. Justice Caspersz. 

KESHO PRASAD SINGH 

v. March 23. 

SPIN IB ASH PRASAD SINGH." 

Injunction — Cases where injun cth-n. ■ ' . migh t be granted — Plaintiff out 

of possession — Prima facie claim to the disputed property — Irre- 
parable injury . 

"Where the plaintiff is out of possession and claims possession, the 
Court will refuse to interfere by grant of injunction against the defend- 
ant in possession under a claim of right; but where the threatened 
injury will be irreparable, an injunction will lie at the instance of a 
complainant out of possession. 

No injunction should be granted in a case where there is no 
foundation for any suggestion that the defendants are about to com- 
mit an act in the nature of waste. 

Where the plaintiff has another adequate remedy, and where if 
an injunction were granted it would be of the vaguest description, no 
injunction ought to be granted in such cases. 

Rule obtained by the plaintiff, Kesho Prasad Singh. 

The plaintiff brought a suit for recovery of possession of 
a large estate, known as the Dumraon Raj, on declaration of 
his title thereto, against the defendants, Srinibash Prasad 
Singh and another. The suit of the plaintiff was decreed in 
the Court of first instance. Defendant Srinibash Prasad, who 
is a minor under the Court of Wards, preferred, an appeal to 

* Civil Ilule, No. 1.149 of 1911. in connection with Appeal from 
Original Decree, No. 441 of 1910, under section 45 of the Specific Re- 
lief Act. 
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Srinibash 

Prasad 

Singh. 


the Higli Court. During the pendency of the appeal, the 
plaintiff-respondent obtained this Rule calling upon the defend- 
ants to shew cause why they, as also their agents and servants, 
should not be restrained by an injunction in the use and en- 
joyment of the subject-matter of the litigation now in their 
possession. 


It appeared that there was no foundation for any sugges- 
tion that the defendants were about to commit an act in the 


nature of waste. 


Mr. B. C. Mitter, Bobu Frovas Chandra Mitter and Balm 
A arendra Chandra Bose , for the petitioners. 

Mr. 8. P. Sinha , Dr. Rash Behan Gho.sc', Baba Ram 
Charan Mitra and Baku Mohini Mohan Chatter jee, for the 
opposite party. 

Cur. adv . cult. 


Mookehjee and Caspersz JJ. We are invited in this 
Rule, by the plaintiff-respondent in an appeal from original 
decree to grant an injunction upon the defendants-appeliants 
so as to restrain them in the use and enjoyment of the subject- 
matter of the litigation now in their possession. The circum- 
stances under which the Rule was obtained are not disputed, 
and may be briefly narrated. The subject-matter of the liti- 
gation is known as the Dumraon Raj estate, which was in the 
possession of Maharani Beni Prasad Koeri up to the time of 
her death, on or about the 13th December, 1907. Upon her 
death the Court of Wards took possession of the estate on 
behalf of an infant Jung* Bahadur Singh, now known as Maha- 
raj Kumar Srinibash Prasad Singh, alleged to have been adopt- 
ed by the late Maharani and entitled to succeed to the Raj as 
such adopted son. The plaintiff thereupon commenced this 
litigation in the Court of the Subordinate Judge for recovery 
of possession of the estate, on the allegation that he was the 
reversionary heir lawfully entitled to succeed to the properties 
upon the death of the Maharani. The trial lasted for many 
months, and on the 12th August, 1910, a decree was made in 
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Prasab 

Singh. 


favour of the plaintiff. On the 8th September following, the 
defendants lodged an appeal in this Court, and obtained a Rule Kesho 

■ ■ • '7 

for stay of execution as also an order for an ad-interim stay of Singh 

proceedings. On the same date, the plaintiff obtained a Rule Srin^bash 

upon the members of the Board of Revenue, under section 45 Prasab 

Singh. 

of the Specific Relief Act, to compel them to release the estate 
in his favour. Both these Rules were discharged on the 2nd 
March, 1910. The plaintiff thereupon obtained the Rule now 
under consideration, calling upon the defendant s-appellants to 
shew cause why they, as also their agents and servants, 
should not be restrained from spending any sums whatsoever 
out of the estate; he also asked for an ad-interim injunction 
to restrain the defendants from spending any sums except such 
sums as are necessary for the payment off Government revenue 
and other pfiblie charges and rents due to superior landlords. 

This prayer, however, was not granted. 

In support of the Rule, it has been argued by learned 
counsel, that the defendants-appellants ought not to be allowed 
to spend the income of the properties in their possession to 
which the title of the plaintiff has been declared by the Court 
of first instance, and that, in any event, the defendants ought 
not to be allowed to spend any sums in excess of what is 
needed for the payment of Government revenue and other pub- 
lic charges and rents due to superior landlords as also sums 
needed for the management of the estate. It has been con- 
tended in substance that if the defendants are not so restrain- 
ed, they may spend the whole of the income of the estate, as it 
is alleged they have done in the past, and that plainly they have 
no authority to appropriate to their own use monies which 
belong to the plaintiff. In answer to the Rule it has been 
argued, that the question of the title of the plaintiff is still in 
controversy; that in spite of the derision of the original Court, 
if cannot be maintained that the plaintiff has any fair prospect 
of success: that, in nnv event, the plaintiff has other remedies 
at his disposal : and that, in nnv view, the plaintiff cannot h\ 
an injunction practically compel the defendants to manage the 
estate at their cost for his benefit, After careful considera 
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t ion of the arguments which have been addressed to m on both 
sides, we are of opinion, that the application for an injunc- 
tion ought to be refused. 

It may be conceded that the plaintiff now occupies a posi- 
tion of some advantage by reason of the decision in his favour 
by the original Court. If the application for injunction had 
been made during the pendency of the trial in the Court below, 
the defendants could undoubtedly have contended that the 
injunction ought not to be granted until the plaintiff had es- 
tablished, as put by Lord Cotteiiham in Clayton v. Attorney 
General (I), that he has a fair prospect of success, or, as ob- 
served in other cases [Preston v. Luck (2), Cliallendev v. 
Hoyle ( 3), and Republic of Peru v. Dreyfus (4)], that he has 
made out a probable or prima facie case. Let us assume, there- 
fore, that as the plaintiff has made out his title after a pro- 
tracted trial in the Court of first instance, he has a prima facie 
claim to the disputed properties. But this by itself is not suffi- 
cient to justify the grant of an injunction. It is well settled 
that, as a general rule where the plaintiff is out of possession 
and claims possession, the Court will refuse to interfere by 
grant of injunction against the defendant in possession under 
a claim of right ; but where the threatened injury would be 
irreparable, an injunction will lie at the instance of a com- 
plainant out of possession, though in jurisdiction where a dis- 
tinction is made between a Court of Law and a Court of Equity, 
such injunction has been refused even against irreparable in- 
jury, if the title has not been established at law and no action 
to establish it has been brought : Strelley v. Pearson (5), liar- 
man v. J ones (6), and Wilson v. Townend (7). In this coun- 
try, however, we are not embarrassed by the distinction be- 
tween a Court of Law and a Court of Equity; in any event, in 
the case before us, the plaintiff has commenced a suit for de- 
claration of his title and has been successful in the original 
Court. 

(1) (1834) 1 Coop. temp. Cott. 97, (4) (1888) 38 Oh. D. 348, 362. 

139. Y5) (1880) 15 Oh. D. 113. 

(2) (1884) 27 Oh. D. 497, 505. Iffl (1841) 1 Or. & Ph. 299. 

(3) (1887) 36 Oh. P. 425, 436. (7) 0860) 1 Pr. & Sm. 324. 
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The principle, therefore, to be applied here is that, unless 
irreparable injury is threatened, the Court will not grant an 
injunction to the plaintiff who is out of possession as explained 
in Lowndes v. liettle (1), where the decisions were reviewed 
and classified by Kindersley Y.C. As the learned Judge point- 
ed out, the remedy by injunction is afforded more liberally to 
a complainant in possession to protect that possession than to 
one out of possession to protect the property until possession 
can be recovered by law. 

The same doctrine has been recognised in numerous de- 
cisions in the American Courts as based on sound principles 
of justice, equity and good conscience ; and it has been repeat- 
edly ruled that a defendant in possession will not be enjoined 
from the use of the property in controversy, unless it is made 
to appear that the complainant will otherwise lose the fruits 
of his action if he establishes his title. The leading decision 
upon the point is the ease of Snyder v. H'ophins (2), where Mr. 
Justice Brewer laid down the principle that, pending an action 
for possession , while the title is disputed and still finally un- 
determined, the defendant ought not to be restrained 
from continuing in possession and from the ordinary 
natural use of the premises and the enjoyment of all benefits 
which flow from such possession. If, however, the defendant 
should attempt to commit any act in the nature of waste, the 
Court will interfere by injunction to restrain him. A similar 
view was affirmed in Hunt v. Steese (3), Williams v. Long (4) 
and Taylor v. Clark (5): see also Lloyd v. Trimldkton (0), 
and Fingal v. Blake (7). In the case before us, there is no 
foundation for any suggestion that the defendants are about 
to commit an act in the nature of waste; the plaintiff, therefore, 
is not entitled to an injunction to restrain them in the enjoy- 
ment of the properties still in their possession. 


1011 

Kesho 

Prasad 

Bjngh 

■ V*- 

Srinibash 
Prasad 
Bing ii . 



n> amt) m l. j. ch. m 

10 L. T. 55. 

( 2 ) 0884) 31 Kansas 557 ; 

3 Pac. 367. 

m asm) a 5 cai. 620 ; 

17 Pac, 020. 
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61 Pac. 1087. 
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Apart from the reason just stated, it is clear that no in- 
junction ought to be granted in the ease before us as the plaint- 
iff has another adequate remedy. It is plain that the plaintiff 
can execute the decree he has obtained and thereby obtain 
full and ample relief. It is also obvious that the injury ap- 
prehended by the plaintiff is susceptible of perfect pecuniary 
compensation ; in fact, the plaintiff has obtained a decree 
for mesne-profits during the period of dispossession. No 
doubt, the mere fact that damages are recoverable is no ob- 
jection to the grant, of an injunction in eases where such da- 
mages would not be an adequate compensation for the injury, 
for instance, where the amount of the damage cannot be ac- 
curately computed or where the amount cannot be adequately 
proved : Jordeson v. Sutton Gas Company (1). Here, however, 
there is no solid ground suggested in support of the view that 
the plaintiff will not be amply compensated for any injury he 
may suffer if the injunction is refused. Consequently, as an 
equally efficacious relief is available to the plaintiff, the Court 
will not grant an injunction. 

Lastly, it may he observed that if an injunction were 
granted, it must necessarily be of the vaguest description. As 
already stated, the plaintiff prays that the defendants should 
be restrained from spending any portion of the income of the 
estate except for payment of Government revenue and other 
similar demands or rent payable to the superior landlord. This 
is manifestly unreasonable, because the plaintiff cannot in jus- 
tice call upon the defendants to manage the estate for him 
at their expense. The learned counsel for the plaintiff, 
therefore, conceded that the injunction if granted should 
be so framed as to leave it open to the defendants to 
spend such portion of the income as might he needed for the 
management of the estate. But any injunction so framed, 
would obviously lack precision, and consequently, become 
valueless. If the plaintiff should subsequently apply to this 
Court to proceed against the defendants for alleged violation of 
the injunction, and if the defendants should plead that any 

( 1 ) [ 1899 ] 2 Oh. 217 . 
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disputed sums they had spent were needed for the protection ^3 
of the estate, the Court could hardly undertake to determine Kesho 
the validity of the objection; the result would be that the in- Singh 
junction, by reason of indefiniteness would be practically use- g RIN ^' BASH 
less. Under circumstances like these when the plaintiff really Prasad 


seeks to obtain control over the expenditure of the income of 
the disputed property during the pendency of the litigation, 
the appropriate remedy is rather by the appointment of a re- 
ceiver than by the grant of a vague and indefinite injunction. 

In our opinion, the objections we have explained are, each of 
them, fatal to the grant of the injunction. 

The result, therefore, is that the Rule is discharged with 
costs. 

s. c. G. Rule discharged . 

APPEAL FROM ORIGINAL CIVIL. 

Before Sir Lawrence E, Jenkins , K*CJ,E. t Chief Justice , 
and Mr, Justice Woodroffe. 

McINERNY 1911 

June 9. 

TELE SECRETARY OE STATE FOR INDIA. * 

Game of action— Amendment of plaint — Secretary of State for India 
in Council — Action in tort — Notice of suit — Civil Procedure Code 
(Act V of 100 8) s, SO — Amendment of plaint, when not permis- 
sible — Leave to withdraw, 

Where notice of an action against the Secretary of State for 
India in Council required under section 80 of the Civil Procedure Code, 
pointed to a suit based on negligence, and the original plaint proceeded 
on that basis, and It was subsequently sought to amend the plaint by 
setting up a cause of action based on nuisance : — 

Held, that such amendment of the plaint could not he permitted. 

Leave to withdraw suit- granted. 

Appeal by the plaintiff, T. F. II. MoTnerny from the 
judgment of Fletcher J. 


57 



Appeal from Original Civil, No. 31 of 1910. 
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Secretary 
of State for 
India, 


This appeal arose out of an action in tort brought by J, 
F, It. Melnerny against the Secretary of State for India in 
Council , claiming the stun of Rs. 40,000 as damages for in- 
juries received. 

The original plaint in the suit which was filed on the 6th 
May, 1909, Was as follows:- — 


“1. On the 24th August, 1908, the plaintiff was injured through 
falling over a post on the maidan at a place on the western side ot 
the tram-lines nearly opposite Ivy cl Street in Calcutta. 

“2. The said post was the property of the Government. 

“3. The said post was placed and maintained by the Government 
in the position aforesaid. 

“4. The maidan is, as the plaintiff is informed and believes, the 
property of the Government and is vested in the Government for the 
use and benefit of the public of Calcutta. 

“5. The plaintiff was lawfully passing over the maidan as he was 
entitled to do when he fell over the said post. 

“6. The said post was placed on a footpath which forms part of 
the maidan, where persons are in the habit of lawfully passing and re- 
passing. 

“7. The said post was so placed as to be a wrongful obstruction of 
the footpath and of the maidan. 

“8. The said post was negligently placed and maintained in a 
dangerous position on the footpath near the tram-lines.” 

The remaining paragraphs of the plaint sot out particu- 
lars of the occurrence and the injuries received which were 
admittedly of a grievous nature, and stated that due notice of 
action as required by section 80 of the Civil Procedure Code, 
1908, was delivered on the 29th January, 1909, 

The notice was in these terms : — 

“Take notice that at the expiration of two months after the delivery 
of this notice a suit will be instituted against the Secretary of State 
for India in Council by Joseph Francis Hehir Melnerny, of 9, Pretoria 
Street, Calcutta, Deputy Chief Accountant in tne service of the Pori 
Commissioners for Hs, 40,000 damages for personal injuries sustained 
through falling over a post on the maidan at or near Kyd Street on 
24th August, 1908, which said post was the property of Government and 
was negligently placed and maintained on a foot-way alongside the 
tramcars.” 

In the written statement negligence was denied. It was 
alleged that the footpath was a public highway, that the post 
was in all respects properly and safely placed, and that the 
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accident was induced by the plaintiff endeavouring to enter 
a tramcar in motion in breach of the rules and regulations of McIverny 
tine Calcutta Tramways Company. It was submitted finally Sbcreta&i 
that -the plaint disclosed no cause of action. °* India , 3? ° R 

The suit came on for hearing before Fletcher I., on the 
16th February, 1910. 

The Advocate-General, Mr. Ken-rick, K.C., (Mr. J. E. 

Bay ram , Mr. Knight and Mr. Stokes with him), for the de- 
fendant, took the preliminary objection that the suit was not 
maintainable, as no action would lie against the Secretary of 
State for India in Council, in tort, and cited Nobin Chunder 
Dey v. The Secretary of State for India (1) ; J eh an gir M . 

Cntsetji v. Secretary of State (2); Shi rahhajan v. Secretary of 
State for India (8). 

Mr. Mclnerny (of the Kurraehi Bar), for the plaintiff, 
relied on P. Sf 0. S. N. Co. v. Secretary of State for India 
(4); Forester v. The Secretary of State (5); Shi rahhajan v. 

Secretary of State for India (8); The Secretary of State for 
India v. Ilari Bhanji (6); The Secretary of State for India 
in Council v. Kamachee Boye Sahaha (7). 

Fletcher J., upheld the objection in deimnurrer and dis- 
missed the suit observing as follows;— 

‘‘This is. a suit- brought by the plaintiff against the Secretary of 
State claiming damages for negligence in respect of an accident which 
happened to him on the public highway. 

The first point. to be decided is whether the plaint discloses any 
cause of action. Now, the allegations made in the plaint are as fol- 
lows. On the 24th August, 1008, the plaintiff says, lie was injured by 
falling over a post which, in the plaint, is stated to be placed on the 
maidan (now counsel for the plaintiff says it was on the public high- 
way) on the western side of the Chowringhee Hoad. The plaint then 
alleges that the post is the property of Government and is maintained 
and kept in position by Government. These are the material allega- 
tions, except one that relates to the ownership of the maidan, which 
the plaintiff says is the property of Government and subject to the 

(1) (1875) T. L. R. 1 Calc. 11. (4) (1861) 5 Bom. H. C. R. Appx. J 

(2) (1902) T. L. R. 27 Bora. 189. (5) (1872) 12 B. L. R. 120. 

62) (1904) I. L. R, 28 Bom. 314. (6) (1882) I. L. R. 5 Mad. 273, 279. 

(7) (1859) 7 Moo. I, A. 476. 
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1911 trusts for the benefit of the public of Calcutta. In paragraphs 0, 10 
McInbrny anc * 11 the plaint sets forth particulars of the unfortunate accident 
“ C * which happened to the plaintiff on the evening of the 28th August, and 
Secretary it is admitted that his hand was very seriously injured by a traracar. 

° F iSniA F0B Now, there is one proposition of law that cannot be doubted, and 
NBI ' that *s that no suit can lie against the Crown unless that right is given 
by statute. It requires no authority to support that. In this ease the 
plaintiff has got to show' that the statutes have given him a right 
against the Secretary of State in Council as representing the Crown. 
The first statute that is material is the statute of 3 and 4 William IV, 
Chapter 85, section 9. That was the statute which put an end to the 
commercial undertaking and general trading business of the East India 
Company and continued the Charter for a short time. Section 9 en- 
acts that “from and after the said twenty-second day of April one 
thousand eight hundred and thirty-four all the Bond debt of the said 
Company in Great Britain, and all the Territorial debt of the said 
Company in India, and all other debts which shall on that day be owing 
by the said Company, and all sums of money, costs, charges and ex- 
penses which, after the said twenty-second day of April, one thousand 
eight hundred and thirty-four, may become payable by the said Com- 
pany in respect or by reason of any covenants, contracts or liabilities 
then existing, and all debts, expenses and liabilities whatever which, 
after the same day, shall be lawfully contracted and incurred on account 
of the Government of the said territories, and all payments by this 
Act directed to be made, shall be charged and chargeable upon the 
revenues of the said territories.” 

Then comes the “Act for the Better Government of India,” 21 and 
22 Viet., Chapter 106. Section 65 enacts : “That the Secretary of State 
in Council shall and may sue and be sued as well in India as in England 
by the name of the Secretary of State in Council as a body corporate; 
and all Persons and Bodies Politic shall and may have and take the 
same suits, remedies, and proceedings, legal and equitable, against the 
Secretary of State in Council of India as they could have done against 
the said Company ; and the property and effects hereby vested in Her 
Majesty for the purposes of the Government of India or acquired for 
the said purposes, shall be subject and liable to the same judgments 
and executions as they would while vested in the said Company have 
been liable to in respect of debts and liabilities lawfully contracted and 
incurred by the said Company.” 

f Now, if these two sections stood alone, I should have shar- 

ed the doubts expressed by the present Chief Justice, when he 
was the Chief Justice of Bombay, in the case of Shivabhajan v. 
Secretary of State for India (I). I should have thought that 
the word “lawfully” governed not only the word “contracted” in 
section 65, but also the words “liabilities incurred.” That I should 
have thought so was because the liabilities to which the East India 
Company were liable after the passing of the Act of were Habib- 

(1) (1904) 1. h. H. 28 Bom. 3M. 



VoJL. XXXViH] CALCUTTA SLIUES. 


SOI 


ties which should have been incurred on account of the Government of 1911 
tho said territories. There is, however, a decision of this Court in the m.TTX..,. 
case ot d; 0. $. AD Go. v. Secretary of State for India (1), in which 
it is expressly laid clown that the suits which may he brought against Secretary 
the Secretary of State in this Court are not limited to the suits which 0F F0R 

may be brought against the Crown, but beyond that I do not think that 
this case is an authority for the wide proposition that the learned coun- 
sel for the plaintiff has tried to establish. The other case in this Court 
is the case of Nobin Chunder Dey v. The Secretary of State for India 
(2), which is a decision of Chief Justice Garth and Mr. Justice Mac- 
p her son on appeal from the Original Side, and laid down expressly 
what is the nature of the liability of the Secretary of State under s. 

65 of the Act of 1858, and the head-note expresses precisely what was 
the result of that judgment, that suits such as might, previously to 
the passing of the Statute 21 and 22 Viet., Chapter 106, have been 
brought against the East India Company are limited to suits for acts 
done in the conduct of undertakings which might be carried on bv 
private individuals. That ease is binding upon me. The case of The 
Secretary of State for India v. Marl Bhanji (3) is not a decision of 
this Court. The case of Nobin Chunder Dey v. The Secretary of Stale 
for India (2) is binding upon the Judges of the Original Side. That 
being so, the only point one has *to consider in this case is, is this 
a suit brought as stated in the decision of Chief Justice Garth and 
Mr. Justice Macpherson in Nobin Chunder Dey v. The Secretary of 
State for India (2)? In my opinion, obviously it is not. This case is 
a case to make the Government liable to pay compensation out of 
Government revenues* What for? For an act which happened to the 
plaintiff on the public highway? What commercial undertaking or 
other trading operation were the Government of India carrying on 
in maintaining the public path on the public highway? It is clear 
that it does not appear that this case comes within the decision of 
Nobin Chunder Dry r. The Secretary of State for India (2), and the 
plaint discloses no cause of action. 

Learned counsel for the plaintiff has asked leave to amend the 
plaint. If there was any real bona fide intention to amend the plaint, 
so that tho unfortunate plaintiff might recover compensation for the 
injuries he has suffered, I should have immediately granted it. I am 
satisfied, however, on the statement of the plaintiff, that this plaint 
cannot ho amended so as to show any cause of action against the de- 
fendant. That being so, there remains nothing for me but to dismiss 
the suit. The general costs of the suit must go to the Government, 

The costs will be taxed on §cale No. 2.2 V 

From this judgment the plaintiff appealed. 

Mr. B. Chakrauarti (Mr.. J . Chatter jee with him) for the 
appellant, contended that the action was maintainable against 

(1) (1801) 5 Bom. H. G. R. Appx. 1. (2) (1875) L L. R. 1 Calc, 11. 

(3) (1882) I. L. R. 5 Mad. 273. • , 
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1911 the Secretary of State for India in Council : The Secretary of 
McInerny State for India v. Mari Bhanji (1) ; F . § 0 . $. A T . Co. v. Scare- 
Secretary °f State for India (2); Shivabhajan v. Secretary of State 
0J? India ^° E ^ or India (3); Salomon v. Secretary of State for India (4); 

Dhackjee Dadajee v. 27*e AW /nclk Company (5) ; J7ee GVr- 
poration of the Town of Calcutta v. /Tm/cmm (0) ; Kishen 
Cltand v. The Secretary of State for India in Council (7). 

[WooimoFFE J. referred to Rogers v. Raj end to Dutt (8),] 

On the first day of the hearing of the appeal, the loth 
May, 1911, it was admitted by counsel for the appellant that 
plaint needed amendment inasmuch as the allegations con- 
tained in the plaint could not be supported by evidence. An 
adjournment was granted by the Court of Appeal for the 
purpose of amending the plaint. Two further adjournments 
were granted for further amendments of the plaint on the 
23rd and 25th May. 

On the 8th June, the following amended plaint was sought 
to be placed before the Court : — 

“1. On the 24th August, 1908, at about 945 p.m., on a dark night 
while the plaintiff was lawfully passing over a footpath which is a 
part of the Chowringheo Road being a public highway and belonging 
to the Corporation of Calcutta, which footpath adjoins the maidan at 
a place on the western side of the tram-lines nearly opposite Kyd 
Street in Calcutta, he (the plaintiff) was injured through falling over 
a post on the said footpath. 

“ 2. The said post was wrongfully placed and left standing on 
the said footpath by the servants and agents of the Government in 
the position aforesaid in connection with the supervision of the said 
maidan such servants and agents purporting to act within the scope 
of their authority in that behalf. 

“3. The said maidan was as the plaintiff is informed and be- 
lieves the property of the Honourable the East India Company and 
subsequently became vested in the Crown and the Government lets 
out portions of the same from time to time in the same way as a 
private owner would do and thereby realises an income therefrom. 

“4. The said post was so placed and so left standing by the said 
servants and agents as to be a wrongful obstruction of the said foot- 
path and a source of danger to persons passing and repaying on the 
said footpath and the said maidan and the injuries caused to the 

(1) (1882) I. L. R. 5 Mad. 273. (5) (1848) 2 Mor. Dig. 307. 

(2) (1861) 5 Rom. H. C, Appx. 1. (6) (1884) I.L.R. 10 Cole. 445, 478. 

(3) (1904) I. L. R. 28 Bom. 314. (7) (1881) I. L. R. 8 All 829. 

(4) [1906] I. K. B, 613. (8) (1860) 8 Moo. X. A. 103. 
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plaintiff were due to the wrongful obstruction aforesaid of the said 1911 
footpath which was and is a public highway.” McTnfknv 

The remaining paragraphs dealt with the occurrence and v. 
the nature of the injuries suit ere d and stated that notice of State fob 
of action as required by section 80 of the Civil Procedure Code In1)IA * 
had been duly delivered. 

The Advocate-General 3 Mr. Kenrick , K.C>, (Mr. B. C . 

Mitter, Standing Counsel , with him), for the respondent, took 
the objection that whereas the notice of action pointed to a 
suit grounded on negligence, the proposed amended plaint 
was based on nuisance; the cause of action was therefore 
essentially altered, and the amendment should not be allowed, 

Mr. Chatterjee , for the appellant, asked for leave to 
withdraw the present suit with liberty to institute a fresh one. 


Jenkins C.J. This case comes before us by way of ap- 
peal from a decree of Mr. Justice Fletcher who dismissed the 
plaintiffs suit. 

On the ease being placed before us it was perceived that 
apart from the difficulty that there might be in bringing a 
suit against the Secretary of State for India in Council for 
a tort, alleged to have been committed by an agent of the 
Government, there was a further obstacle in the plaintiffs 
way that the facts as alleged in his plaint could not be sup- 
ported by evidence, inasmuch as it had been discovered and 
was the ease that the obstacle in respect of which the plaintiff 
claimed, was not, as the plaint alleged, on the land of the 
Crown, in other words, on a part of the maidan but on a part 
of the highway which was adjacent to the maidan. There- 
fore, leave was sought from us to amend the plaint so as to 
bring it into conformity with the facts which the plaintiff be- 
lieved he could prove, and we required as a condition of this 
application that the proposed plaint should be drafted and 
placed before us. That has now been done. The plaint as 
now proposed by way of amendment differs in an essential 
degree from the original plaint. The original plaint proceed- 
ed upon negligence , whereas the new plaint proceeds upon 
nuisance in the form of obstruction on the highway, so that 
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it is impossible to say tliai the cause of action is the same. 
This brings in the plaintiffs way the difficulty created by 
section 80 of the Code which prescribes that 4 4 no suit shall be 
instituted against the Secretary of State for India in Coun- 
cil until the expiration of two months next alter 

notice in writing has been delivered to or left at the office of 
a Secretary to the Local Government or the Collector of the 

district stating* the cause of action, the name, 

description and place »of resident of the plaintiff and 
the relief which he claims.” The notice which was 
served as a preliminary to the plaint as originally fram- 
ed pointed to a suit based on negligence and it stated a cause 
of action different from that on which the plaintiff would rely 
in his proposed plaint. It follows, therefore, that it is not 
open to us to give the plaintiff permission to amend his 
plaint. 

In these circumstances Mr. Chatter jee on behalf of the 
plaintiff has asked for leave to withdraw the suit under order 
XXIII, rule 1 of the Code of Civil Procedure, and he de- 
sires that he should have permission to withdraw from the 
suit with liberty to institute a fresh suit in respect of the 
subject-matter of this suit. 

The defendants give no opposition to this application, 
though they do not encourage it, and their attitude is no 
doubt referable to the terms of rule 2 of order XXIII of the 
Code. What the effect of that rule may be on the proposed 
new suit, it will be out of place for me now to discuss. But 
in the circumstances, we give the plaintiff permission to with- 
draw the present suit with liberty to institute a fresh suit in 
respect of the subject-matter of this suit. 

We do not interfere with the decision of Mr. Justice 
Fletcher as to costs, which will stand, and the plaintiff-appel- 
lant will pay the costs of this appeal. 

Woodeoffe J. concurred. 

Attorneys for the appellant: Pugh tf Co . 

Attorney for the respondent: Kestecen. 
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[On appeal from the Chief Court of Lower Burma, at 

Rangoon.] 


Specific performance — Dental of execution of agreement by defendant 
— Conflicting evidence as to genuineness of signature — Considera- 
tion as to which story best agrees with admit led facts — Defendant 
in pecuniary difficulties —Plaintiff in a position to u dominate his 
will” — Bargain onerous but not unconscionable— Absence of fraud 
or misrepresentation by plaintiff -—Discretion in granting or ref us - 
in g spec ific performance . 


In a suit to enforce specific performance of an agreement dated 
4th April, 1906, for the sale of land, in which the defendant (appel- 
lant) denied that he ever signed the agreement, the evidence on that 
point was conflicting, though otherwise there was much unanimity on 
the general facts. The two lower Courts (of the Chief Court of Lower 
Burma) differed, the Original Court holding that the defendant’s 
signature was a forgery, and the Appellate Court reversing that deci- 
sion and making a decree for specific performance. 

Held, by the Judicial Committee, that the proper course was to 
examine the admitted facts and circumstances as furnishing the safest 
guide to a correct conclusion . On this test their Lordships were of 
opinion that the plaintiff’s (respondent’s) account of the transaction 
best fitted in with the admitted facts and that the defence was un- 
true. ■ yly.. 

The defendant, when he acquired the land in 1901, was admittedly 
in pecuniary difficulties, and had bought it with money raised by mort- 
gaging it. In 1905 his mortgagee was pressing for payment, and 
another creditor had taken out execution. The arrangement he was 
obliged to make with the plaintiff was, therefore, necessarily of a, 
somewhat onerous nature. 

Meld } that in the absence of any evidence of fraud or misrepre- 
sentation on the part of the plaintiff, which induced the defendant to 
enter into the contract, or that the plaintiff under the circumstances 
took an improper advantage of his position or the difficulties of the 
defendant, and having regard to the character of the agreement, which, 
in their opinion, though onerous, was not unconscionable, their Lord- 

* Present: Lord Atkinson, Lord Robson, Sir Arthur Wilson 
and Mr, Ameer All ■ . 
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ships saw no reason, in the exercise of their discretion, for refusing to 
grant specific performance. The decree of the Appellate Court was 
therefore upheld. 

Appeal from a decree (lltli .May, 1909) of the Chief 
Court of Lower Burma in its appellate jurisdiction, which re- 
versed decree (18th February, 1908) of the same Court in its 
Original Civil Jurisdiction. 

The defendant was the appellant to His Majesty in Coun- 
cil. 

The principal question for decision on this appeal was 
whether the signature of a letter dated 4th April, 1900, and 
purporting to be signed by the appellant was a forgery. The 
respondent (plaintiff) contended that this letter was signed by 
the appellant, and constituted a valid agreement for the sale 
by him to the respondent of the equity of redemption in cer- 
tain property which had been mortgaged by the appellant to 
the respondent. 

The suit out of which the appeal arose was one for specific 
performance of an agreement for the sale of land of which the 
defendant was owner, consisting of about 19,000 acres in the 
Pegu District, known as the Zainganaing grant, and of a 
plank house in Rangoon. This property had been mortgaged 
by the defendant to one Dr. Dey and others. The defendani 
being desirous of raising money, to pay off these mortgages, 
borrowed from the plaintiff, on 30th September, 1905, 
Rs. 50,000 upon a mortgage of the above house and land. It 
was arranged that the money should be raised by hundis 
drawn by the defendant and one Ba Pe in favour of the 
plaintiff, and endorsed over by the latter to the Bank of 
Bengal. By the terms of the mortgage the principal was 
to he repaid in three months, and the defendant was to 
pay the Bank interest on the hundis, and also interest to the 
plaintiff for the accommodation at 6 per cent, per annum. 

This arrangement was carried out and the Rs. 50,000 was 
raised upon five hundis (Exhibit C) dated 30th September, 
which fell due on 2nd January, 1906. When these hundis 
fell clue, they were renewed upon the same terms. The 
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plaintiff took from tlie defendant a promissory note (Exhibit 
E) for the next three months’ interest, and a fresh set of 
hum! is (Exhibit D) was executed, which became due on 4th 
April, 1906, The plaintiff’s case was stated in paragraph 6 
of the plaint as follows : — 


1911 

Davis 

v, 

Mauxg 
Shwjb Gob. 


“That when the second set of hundis were about to fall due the 
defendant again informed the plaintiff that he would be unable to 
meet them, and asked the plaintiff to continue the loan for three 
months more. That the defendant had not then nor has he ever paid 
any of the interest due on the loan. That the plaintiff told the de- 
fendant that he could not go on renewing the hundis indefinitely with- 
out being paid Ids interest, and that if the defendant could not pay 
up the interest within the next three months, he had better set a price 
on the mortgaged property, and let plaintiff have it for that price in 
satisfaction of his debt, the plaintiff paying the balance after de- 
ducting his principal and interest. That the defendant agreed to this 
and the price at which the property was to bo sold in the event of 
defendant’s failing to pay the interest was agreed by the plaintiff and 
defendant at one lakh of rupees. That the plaintiff not being willing 
to take the defendant’s word required the defendant to put his pro- 
mise into writing, and the defendant accordingly, on the 4th April, 
1900, signed a letter addressed to the plaintiff embodying his promise. 
The said letter is filed herewith, and the plaintiff craves that it may be 
taken as a part of this plant.” 


The plaint further stated that the hundis were thereupon 
again renewed on 6th April, 1906, a third set (Exhibit 1) be- 
ing* drawn , timt the defendant failed to pay the interest on 
those by the due date, 6th July, 1906, and that he had refused 
to carry out his agreement to sell. The plaintiff accordingly 
claimed specific performance, or in the alternative one lakh of 
rupees as damages. 

The defendant admitted the mortgage and his failure to 
pay interest. He denied that lie agreed to sell for one lakh, 
and that he signed the letter of 4th April, I960 (Exhibit H). 
He stated that he was asked to sign a letter and also an agree- 
ment to the same effect, but that he refused, and wrote to the 
plaintiff asking him to wait for six months, and undertaking, 
in the event of his failing to pay all interest within that time, 
to sell the land to him for such price as might then be offer- 
ed. The defendant pleaded that the Court had no jurisdic- 
tion; and also that even if the letter (Exhibit H) he held to 
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lie genuine, it could not be apecitteftUy tutorial* m it wiu an 
opprvwdve fetter upon iii* equity of redemption. 

(it: the hme$ bottled, the only one now material is Ibhuc 
X u. 2 41 Did defendant enter into the agreement mi out in 
paragraph ti of Urn plaint, and did he sign the tetter of 4ih 
April, lt#06 ; ■ II) 

Ou ibis issue the original Court (Moore, J.) after dismiss- 
ing the evidence at some length, concluded thus: — 

“After the moat anxious consideration however 1 am unable to 
hold that the agreement set up has been proved. The evidence of Nya 
Bwa and of Ba P© was far from satisfactory. Shwe Goh himself was 
obviously not a perfectly candid witness. His story in Court differed 
materially from the story sot forth in the plaint and his evidence and 
that of Nya Bwa not merely does not account for the document (Exhi- 
bit 1), hut seems to me to he inconsistent with the existence of that 
document. Upon the second issue, therefore, I hold that it is not 
proved that Davis agreed to sell his land to Shwe Goh as alleged, and 
1 therefore dismiss this suit, with costs.” 

On appeal by the plaintiff the ease came before C. E. Pox, 
Chief Judge, and L. M. Parlett, J., who said in a judgment 
delivered by the former : — 

“Taking all the circumstances into consideration, I do not think 
that it is at all improbable that the defendant should have signed the 
letter (Exhibit H). 

“His case is that he never even saw the letter until he saw it in 
Court. According to him nothing beyond the incidents connected with 
Exhibits 1 and 2 happened on the 4th April, but on the 5th or 6th 
Nya Bwa brought renewal bills for signature by him, and, after he had 
signed them, Nya Bwa produced a stamped document written in type. 
He read this: its terms were something like those of Exhibit H. His 
wife, his adopted daughter Ma Mi, and Ma E Byu were, lie says, the 
only persons present at the time besides Nya Bwa and himself. The 
perusal of the terms of the document brought on him a fit of rage, 
and there ensued a dramatic scene worthy to be produced in a melo- 
drama. The upshot was that he indignantly refused to sign the docu- 
ment and Nya Bwa took it away. Nothing more occurred until he 
received the plaintiff’s letter on the 16th June, Exhibit K, which he 
took to refer to his own letter, the draft of which is Exhibit 2. 

“To believe this story one must believe that the plaintiff, who, it 
is clear, was unwilling to renew the hills, unless he got some advantage 
for doing so, put his signature on the back of the fresh bills without 
having obtained the defendant’s signature to a document which ho had 
prepared and had sent with the fresh bills for signature, and that he 
signed the bills without a word of explanation from the defendant as 
to his refusal to sign the document. If the defendant’s story as to 
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what happened on his being asked to sign the document is true, the 
indignant refusal to sign the document must have been communicated 
to the plaintiff by Nya Bwa, yet on that very day or the next day the 
plaintiff must have renewed the bills without getting what he had re- Mating 
quired before he would renew them, and he must have determined to ® HWB ® 0H| 
get by a forged document what he was unable to get by a genuine do- 
cument. In the first place it is almost incredible that any man 
could have so acted, and that a man of the plaintiffs means and posi- 
tion should have so acted is virtually beyond the range of possibility. 

Moreover, Nya Bwa would have to be induced to say that the defend- 
ant had signed the document in face of his knowledge that there might 
be four persons who would say that the defendant had indignantly 
refused to sign such a document. If the signature to Exhibit H is 
a forgery, it is the boldest forgery I have heard of. The defence story 
as to the refusal to sign the document appears to me unreal on the 
face of it. The proposition that the defendant should sell the lands 
to the plaintiff for a lakh of rupees if he failed to pay the interest 
due within three months was admittedly put before the defendant on 
the day previous or two days previous to the alleged stamped paper 
being put before him for signature. One would have thought that if 
such a proposition could rouse the defendant to extreme anger, the 
first occasion would have been the one for his outburst, but the only 
thing certain as to what happened then is that the defendant altered 
the proposed time of throe months to twelve months, and that lie left 
his proposed agreement to sell for a lakh of rupees as it stood. On the 
whole I think the improbabilities of the signature on Exhibit H being 
a forgery are far greater than the improbabilities of the defendant 
having signed the document, and I cannot entertain any doubt that he 
did in fact sign it. 

“No question has been argued as to his being bound by the agree- 
ment it contains, or as to the plaintiff’s right to enforce such agree- 
ment if the defendant, did sign the letter. * 

“I would therefore allow the appeal and setting aside the decree 
of the original Court would give the plaintiff a decree ordering the 
defendant to specifically perform his agreement contained in the letter 
(Exhibit H ), that is to say, to sell and convey to th© plaintiff for one 
lakh of rupees the lands and property set out in the schedule to the 
Mortgage Deed of the 30th of September, 1905 — Exhibit B in th© case. 

1 would also order the defendant to pay the plaintiff’s costs of the 
suit and of this appeal. 

The decision of the first Court was accordingly reversed 
and decree given for the plaintiff. 

On this appeal, - 

DeGruyther , II . C., and E. V . Eddis , for the appellant, 
contended that the alleged agreement of the 4th April, 1906, 
was, as held by the Original Court, not proved; that the 
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m J \unixht of evidence aft well m the probabilities of the case were 
Davis in Lmmr ci! the appellant, anil that, owing to the circmn- 

M*rNu «tan ee* of the ease, the respondent, hm rreditor. was in a 

SmvT Clou, po:- it ion to '‘dominate ilio will of' tin* appellant within the 
meaning of section 16 of the Contract Art (IX of 1 $72) m 
amended hy Act VI of 1869, Reference was made to Wtanipal 
Dns v* M one ah nr Tinfah Singh Hu It was submitted that 
with regard to the onerous and unconscionable nature of the 
bargain which the respondent was seeking to enforce, their 
Lordships should in the exercise of their discretion not gran# 
a decree for specific performance. Reference was made to 
the Specific Relief Act (T of 1877), section 2, sub-sections 1 
and 2. In any case the agreement, if proved, was bad as 
being a clog on the equity of redemption. 

Clement M. Bailhache, K/J and IF. Arnold Jolly, for 
the respondent, contended that the finding of the Original 
Court that the letter of April 4th, 1906, was a-Jorgery was 
against the weight of evidence and the probabilities of the 
case; that that Court was wrong also in discrediting the evi- 
dence of Nya Bwa and Ba Pe on the ground of the discrepan- 
cies between the accounts given by them of the transaction 
after a lapse of two years; that the story told hy the appel- 
lant and his witnesses, Ma Mi and Ma E Bya, bore traces of 
being a concocted story, and was on the face of if utterly im- 
probable; that the oral evidence being conflicting ami mis »fis- 
factory, their Lordships ought to be guided by the admitted 
circumstances, the documentary evidence, and tine probabilities 
of the case, all of which supported the contention of the res- 
pondent. The agreement, it was submitted, of 4th April, 
1906, was fair and reasonable, and the rule as to clogging the 
equity of redemption had no application to the present case. 
Reference was made to the Specific Relief Act, section 22, 
and Knight v. Marjoribanh (2). The decision of the Chief 
Court on appeal should he upheld, 

DeGruy ther , K. C replied. 

(1) (1906) I. L. R. 28 Alb 570: (2) (1840) 2 Mac. * Gar. 10, IS, 14 

L. R. SB I. A. 118. 

» \ 4 . 
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The judgment of their Lordships was delivered by 

Mr. Ameer Ali. This appeal arises out of an action 
brought by the plaintiff-respondent in the Chief Court of 
Lower Burma in the exercise of its original civil jurisdiction 
to enforce the specific performance of an agreement alleged to 
have been executed by the defendant-appellant on the 4th of 
April, 1906, and in the alternative for damages. 

The First Court dismissed the suit, “being unable to hold 
that the agreement set up had been proved/ 5 The Chief Court 
on appeal has arrived at a totally different conclusion; it has 
found that the document was signed by the defendant, and it 
has accordingly reversed the decision of the First Court, and 
decreed the plaintiff’s claim. The defendant has appealed to 
His Majesty in Council, and the only question for determina- 
tion relates to the genuineness of Iris signature on the agree- 
ment in suit. 

Although the parties are at issue on this, the vital point in 
the case, there is otherwise singular unanimity on the general 
facts. In the conflict of opinion between the Courts in Burma 
it seems necessary to their Lordships to examine the admitted 
facts and circumstances as furnishing the safest guide to a cor- 
rect conclusion. 

IVhen the defendant in 1901 acquired tire land regarding 
which he is said to have executed the agreement, he was, on his 
own admission, in pecuniary difficulties. He had bought the 
land, which was mostly waste and undeveloped, with money 
borrowed on its mortgage. In 1905 he was undoubtedly in 
difficulties; one creditor appears to. have taken out execution, 
the principal mortgagee was pressing for repayment, and, al- 
though, according to his statement even at that time, he had 
received gbod offers for the property, they had all fallen 
through, as each time he had increased his price. It was in 
these' circumstances that he applied to the plaintiff for accom- 
modation. The arrangement entered into, as one of the learn- 
ed Judges in the Chief Court observes, was onerous even for 
Burma. The defendant was to obtain Rs. 50,000 from the 
Bank of Bengal on the credit of the plaintiff; he was to draw. 
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1911 in conjunction with a Burmese broker Ba Fe or Hpoy, who ap- 

Davis pears only to imve lent his name for a small consideration, 

Mauno ^ ve bills for lls, 10,000 each, payable at three months after 
Shwe Goh date in favour of the plaintiff, who was to endorse them over to 
the Bank of Bengal, to enable the defendant to get them dis- 
counted by the Bank, For this accommodation he was to pay 
the plaintiff interest at the rate of 0 per cent, on the amount 
the bills. 

This arrangement was duly carried into effect on the 30th 
September, 1005; the defendant drew five bills and recsttyva^yp 
from the Bank Rs. 50,000 less its charge for discounting. On 
the same date he executed in favour of the plaintiff, as security 
for the money he had received, a mortgage on the land binding 
himself to repay the amount in three months. 

* The bills fell due on the 2nd of January, 1906. Admitted- 

ly the defendant was not in a position to meet them, nor to p|>y , 
the interest for which he had made himself liable to the plaint- 
iff. He was still unable or unwilling to sell tftb lliandj’swhjch, 
so far as mn be judged from the record, was his only asset. 
TTnder the circumstances there appears to have been no alterna- 
tive left for him but to obtain from the plaintiff a renewal of 
the bills. The plaintiff assenting, the bills were accordingly 
renewed for another three months on the same terms as before* 
As the plaintiff had to meet the interest charged by the#ank 
on the renewed notes, the defendant executed in his favour a 
promissory note (Exhibit E) for the interest due to him and 
the interest which he paid or for which he made himself liable 
to the Bank of Bengal. These bills were drawn on the 3rd of 
January and were due on the 6th of April following. It is 
abundantly clear on the evidence that before the due date ar- 
rived the plaintiff began pressing for settlement. His own evi 
dence is distinct on the point and is substantially corroborated 
by the defendant’s witnesses. 

Ma Mi, a Burmese lady, who is stated to be the adopted 
daughter of the defendant, and her friend Ma E Ryu, a 'female 
broker, both say in substance that they, on several decagons, 
went to the plaintiff when he told them the interest on the bills 

It 
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was mounting up, and that the defendant should be advised to 
pay up within the three months or let him “have the land for 
a lakh.” 

Tin* loiter of the 14th February, U)()0 (Exhibit E), was 
a request to the defendant to call at the plaintiff’s office “on 
receipt,” as he wished to see him urgently. The plaintiff 
states, and it is not denied, that it was with regard to pay- 
ment. Exhibit G, which bears date the 3rd March, is a 
peremptory demand for payment by the 5th of March of the 
promissory note (Exhibit E), In default off which legal pro- 
ceedings were threatened. Although there is no definite 
statement as to what actually took place between the 3rd and 
30 ill March, ihore can be little doubt upon the general evidence* 
that during this interval whilst the plaintiff was pressing for 
his money Ihe defendant was equally anxious for time. 

The defendant lias produced two letters dated the 31 st- 
and 30th March, respectively (Exhibits 3 and 4). Exhibit ! 
is addressed by him to the plaintiff and is in these terms: 

a I write to ask you if you are willing to keep the Its. **>0,000 on 
my property the Zainga naing grant for six months longer if I pay you 
nil money due on receipt and the interests on the Rs. 50,000 every 
three months in advance. Please let me know by letter without de- 
lay,” 

Exhibit 3 purports to be a reply to Exhibit 4- writ! on by 
Ba "Pc as follows : 

<; As you requested 1 agree to wait for the principal of Rs. 50,000, 
provided if you will pay up all the due interest, say about three 
months. Please let me know as soon as possible.” 

How Exhibit 4 came to be produced by I lie defendant is 
not clear. The plaintiff does not appear to have been asked 
about these two letters, but their Lordships have little doubt 
on the evidence of Ba Pe or Hpay that the defendant did in 
fact write Exhibit 4, and received the reply, Exhibit 3, writ- 
ten"' by Ba Pe probably with the knowledge or acquiescence of 
the plaintiff. Admittedly, however, nothing was done to 
carry out the arrangement suggested by the defendant in Ex- 
hibit 4. 

The material divergence between the parties begins at 
Ibis stage. The plaintiff says he was not willing to renew 
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th<* IuUh, un lints the iMiwdatit ngnml that cm failure to meet 
them u third time the property «houUI he rmivpyed to him for 
a Ink Is of rtijiw'H, that he ucfsronlitigiy Heat the broker with 
Exhibit ii foi tin* defnmhuil to sign, that it wan brought haek 
to him with the defendant *m signature, and that thereupon he 
renewed the hills taking a promissory note (Exhibit J), as 
before, for the interest due to himself and to the Bank, His 
evidence regarding the in sir net ions to the broker is very dear. 
He says : — 

“Finally I sent a letter by the broker for signature by Dark on 
the terms that I would not renew the hundis unless ho signed the let- 
ter, This is the letter which T sent, Exhibit H. 1 accepted the pro- 
posal in that letter,” 

(‘T* evidently is a misprint for “he.”) Then the plain- 
tiff goes on : — 

“I would not have renewed the liundis on any other terms. After 
Davis had signed I renewed the liundis. These are the fresh liundis 
then given. , , The second set were returned to me after I en- 

dorsed the third. I had to pay interest on the third lot, and I got 
from Davis this pro-note for interest (Exhibit J.) as he could not pay 
me in cash. Nya Bwa and his daughter told me he could not pay 
cash.” 

In cross-examination ho added: — 

“I told Nya Bwa that. I told him to tell Davis that I would only 
renew the liundis if the agreement was made for a lakh. I sent the 
letter, Exhibit H., with Nya Bwa. I may have sent him to spea?c 
about it before that, on an earlier day. I think T may. When I sent 
him to talk about renewal of liundis I sent him with Exhibit H, 1 
sent Nya Bwa to tell Davis that I would not renew the hundis unless 
he did sign. I only sent Nya Bwa once that clay, the time I sent him 
with the letter. He brought back the letter with Mr. Davis’ signature 
as it is now.” 

With regard to the instructions given to him by the plaint- 
iff, the broker, Nya Bwa, states as follows: — 

“Shwe Gob gave me this letter in his office and said : ‘If the letter 
is not signed the hundis will not be signed.’ I took this letter and the 
hundis. I took the letter to Mr. Davis at his house in Buie Pagoda 
Road. I went with Ko Ba Pe who also signed the liundis. He is a 
broker. I found Mr. Davis in his house. I went inside and upstairs. 
His daughter Ma Mi was also present. I showed Mr. Davis the letter 
(Exhibit H). I told him Tf this is not signed, hundis will not be 
signed.’ We were all siting round a round table. Mr. Davis then 
signed the letter in my presence.” 
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lie says further that after the defendant signed the docu- 
ment, he put his signature on it as witness. Whether the de- Davis 

fondant's signature be genuine or not, the cross-examination of Mating 

this witness shows clearly that there was considerable discus- Shwe 
sion and a good deal of going to and fro before the plaintiff 
renewed the bills, Nya Bwa says : — 

4 ‘The first time I went and spoke about hundis— - about sign- 
ing hundis. Davis asked me to go to Shwe Gob and get him 
to sign them. He refused, and I went back and told Davis. 

I went back and told Davis, and said: ‘You ought to repay.’ 

Then I went and called Ba Pe to speak to Shwe Gob to sign 
the hundis. 1 took Ba Pe to Shwe Gob. It was not on this occasion 
that the letter was written. I and Ba Pe had to go to Davis again. 

Before we went Ba Pe tried to persuade Shwe Goh to sign. Shwe Gob 
refused. So we, Ba Pe and I, went back to Davis and told him that 
Shwe Goh would not sign. Davis said, ‘What is to bo done? I have 
no money.’ I went back to Shwe Goh and this letter, Exhibit H, was 
found (sin). Shwe Goh brought it upstairs ready typed.” 

Mating Ba Pe or Hpay, who had joined the defendant in 
drawing the bills, and whose name appears on the renewed 
bills also, states that be had accompanied Nya Bwa when he 
went to Davis with Exhibit H and the “Hundis. ” The de- 
fendant and his adopted daughter, Ma Mi, deny Ba TVs pre- 
sence on the occasion the bills were brought. Their Lord- 
ships think that; Ba Pc's statement as to his having gone with 
Xya Bwa is more likely to He true than the denial of Ma Mi 
or of the defendant, for it must be observed that, although 
the defendant does say that Ba Pe did not sign the hundis at 
the same time as he did, and that he believed he signed them 
afterwards, he does not say, so far as their Lordships can see, 
that he did so at any other place than his ( the defendant's^ 
house. 

With reference to the alleged execution of Exhibit H 
Ba Pe says as follows : — 

“There was first some conversation : it went on some time before 
he signed. Davis agreed and signed because he thought that during 
the three months he would be able to raise money on the mortgage. 

He said so, and I told him that money could he obtained. He did not 
ask me to borrow money for him, but after that I often met him, and 
we used to discuss whether he had got the loan or not.” 

The defend ant, on iho other hand, stoutly denies the 
signature on Exhibit H to be his. The defendant's story of 
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1011 i] 10 circumstances leading up to the renewal of the bills must 

Davis lie gr veil in Ins' own words; : . , 

iMaijng “Early in April Nya Bwa came to me and said they wanted the 

'Shwe Goh, hundis paid up and 1 said l was short of money. Nya Bwa produeed 
this letter, Exhibit 1. 1 can’t be certain if it was written there or 
not. I said ‘If you sign this it will be-all right.’ I first altered ‘three* 
and wrote ‘twelve.’ Then reading on i came to one lakh and said ‘Mo, 
i won’t sign anything like this. 1 will write another, ’ and gave Ex- 
hibit 1 back to him. It was eventually left in my copy hook. Then 
I wrote out Exhibit 2. I made a fair copy of it and gave it to Nya 
Bwa in a cover to take to Bit we Goh.” 

Willi regard to Exhibit 1, Nya Bwa says it. is in his writ- 
ing; that he wrote it in Davis’s house cm the 4th April, but 
he could not tell at what interview It was written. Exhibit 1 
is in these terms: — 

“Rangoon, 4th April 1906. 

“Mv dear Ko Nvab Bwah, If I not succeed within l~. — ! c 
y. . ■„ ' > three 

months I agree to sell my Zainganine land to Shwe Goh (for) a lakh 
.of Rupees. Try and settle upon Shwe Goh as his promise to advance 
more money if I require. — Yours,” 

There can be little doubt that Exhibit 1, as drafted by 
Nya Bwa, represented what the plaintiff wanted. The defend- 
ant says that it was left behind in his copy book when the 
broker took away the fair copy of Exhibit 2 to give to the 
plaintiff. 

Exhibit 2 is in these terms: — 

“ Dear Sir, As I am not prepared to pay you the interest, Ac., 
clue, beg that you will wait six months from this date, I will then 
pay you the interest, and the two small bills I owe you. Should I fail 
to pay you then the interest, I will agree to sell you the land at Pegu 
for whatever then is offered if you wish to purchase. I am offered now 
Rs. 2,20,000 and Rs. 2,40,000, but will not sell. My price is 
Rs. 3,00,000, — G.” 

The plaintiff swore he never received the letter, the copy 
of which (Exhibit 2) was read to him. Nya Bwa's recollec- 
tion about this document is hazy, and his statement certainly 
is not satisfactory. Speaking of Exhibit 1 lie says: — 

“Exhibit 1 is not signed. I don’t think Davis refused to sign, I 
think I asked him to sign it. He most have signed this Exhibit I. T 
had forgotten all about it till I saw it. Davis did not refuse to sign 
Exhibit 1. He may have signed a fair copy. If I see it I can say If a 
fair copy was written. I can say that a fair copy of Exhibit 1 was 
made, but I cannot say who wrote it, whether T or Davis or Ra Pc. I 
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can’t say what became, of - the fair copy. It will have been signed; I 
am not sure. I don’t know if this letter, Exhibit 2, was written then 
or not. 1 cannot say, and do not remember, if a fair copy of Exhibit 2 
was given to me to take away.” 

The defendant’s ease is that the bills were renewed on the 
basis of the arrangement proposed by him oil the 4tli of April 
by Exhibit 2, and that his signature on Exhibit 11 is a for- 
gory. 

In dealing with a ease of this kind in which the parties 
are at issue on a vital question of fact, the safe principle is 
to consider which story fits in with the admitted circum- 
stances, Now the defendant and his witnesses state that the 
next day, or the day after, lie sent the fair copy of Exhibit 2 
to the plaintiff by Nya Bwa ; the same Nya Bwa brought to 
him a document which he was asked to sign. ‘"Its terms,” 
lie says, “were something like those in Exhibit H; it was 
an agreement to sell for a lakh.” In cross-examination lie 
adds the document offered to him for signature was not Ex- 
hibit II; “that had an eight-anna stamp, but was similar to 
Exhibit 11 in terms, and in the form of a letter; 1 think a 
littie different in the heading; il was, I think, ‘from Slnve 
Moir, Dear Sir.’ “ 

And again: — 

‘ £ I threw the document down in di gust on the table, and went to 
the buck. Then f came back and' Ny» Bwa read out the- document in 
Burmese. Then he took it away.” 

Their Lordships will reserve (ill later their remarks on 
the statement that the paper shown to him was stamped. But 
it does seem difficult to conceive why or how a document, 
which was “something like” Exhibit II in its terms, was 
brought to the defendant for execution by the same broker 
who had taken away his proposal contained in Exhibit 2, and 
on the basis of which it was understood the further transac- 
tion was to take place, or how it came to he presented to him 
without any introductory remark in the calm manner described 
by him. 

The defendant’s story is that on reading that paper so 
presented to him he became very angry, used strong language, 
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refused to sign it, and went lo the buck of the house, lie 
was called back, and when asked by his witness, the female 
broker Ma E Byu, as to the cause of his anger, he made the 
following statement : — 

“You don’t know what is written. If I sign that and 1 die t> 
night my children would be beggars — would be robbed. Or if Shwe 
Goh dies the same result. If Shwe Goh cannot trust me I cannot trust 
him. I sent him a letter last night asking for six months. If he 
will not wait go to Court and I will get six or twelve months.” 

Ma E Byu tells the story of what took place on that occa- 
sion in a slightly different form, but she introduces into it n 
statement made by Nya Bwa to the defendant when he refus- 
ed to sign the paper, which is of importance. She says that 
when Davis read the paper he became angry, banged about, 
and spoke about his throat being cut; he then said “let him” 
(meaning, presumably, the plaintiff), “accept what I ottered 
yesterday if he likes; I am not a child, I won’t do like that,” 
“After that,” continues the witness, “Nya Bwa said : ‘it is for 
three months which is a long time ; you will be able to make 
other arrangements; we will see that you are not cheated.’ ” 

Ma E Byu goes on to say that the defendant, after he 
was called back, persisted in his refusal to sign the paper, and 
eventually Nya Bwa took it, folded it up, and put it in his 
pocket. 

The suggestion is that, although up to that time the plaint- 
iff had clearly and admittedly not accepted the defendant’s 
“otter” contained in Exhibit 2, he quietly and without demur 
or question consented to the renewal of the bills on the defend- 
ant’s terms. He had all along been pressing for immediate 
payment of the monies that had already become due; he had 
been trying to get a definite agreement from the defendant 
that if he did not meet his liabilities at the end of three 
months the property should be transferred for a lakh. The 
defendant admits that “a lakh was the plaintiffs limit,” Ma 
Mi, too, says that when she and Shwe Goh (the plaintiff) had 
a talk about the sale of the land, he said “he thought M was 
worth about a lakh and that he would offer that hut no more.” 
The evidence of Ma E Byu is to the same effect. She says Ma 
Mi, in her presence, told Shwe Goh that the defendant had 
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received an offer of a lakli and a half, on which the plaintiff 
replied : — Davis 

V . 

‘Who will offer 1-J lakhs or 2 lakhs P He will be lucky if lie gets a Mauncj 
lakh. Tell him to sell it for a lakh’ I said ‘don’t speak about 1 lakh Shwe Con, 
He would not sell for 1£, not even for Its. 2,20,000, he said he would 
not go below 3 lakhs,’ Shwe Goh said ‘If he can get so much lie had 
better sell quick, why wait? 5 X said ‘He did not sell; what can I do? 5 
He said to Ma Mi Tt is a long time and he has not paid interest, what 
is lie doing? 5 Ma Mi said ‘He will pay, ho is looking about him .' 7 
Shwe Goh said, ‘Very well, the sooner he pays the better as we have 
to pay interest.* ” 

And yet without any objection or further discussion the 
plaintiff, it is suggested, remained content with the proposal 
in Exhibit 2, to wait for six months for his interest, payment 
of which he had been demanding all the time, with a right of 
pre-emption at an indefinite price far above his limit. The 
suggestion seems hardly consistent with the admitted facts. 

The statements of the defendant in cross-examination re- 
garding Exhibit 2 are by no means satisfactory, and their 
Lordships are not prepared to say that the Chief Judge’s com- 
ment is altogether unwarranted. 

The bills were admittedly renewed on the 6th April and 
were due on the 9th of July following. Before the due date, 
however, on the 16th of June, the plaintiff wrote to the de- 
fendant a letter, Exhibit K, in these terms: — 

“I beg to inform you that .since the death of my brother Mating 
Shwe Oh, on the oth instant, the nature of the circumstances regarding 
our business has changed. So 1 wish you to bear in mind that you 
should not fail to fulfil your promise according to your letter dated 
the 4th April, IDOb. I expect you will strictly make good the promise 
on or before the appointed date/ 5 

The defendant admits receipt of this letter, but says he 
took that letter to refer to his letter of the 4th April, which 
he had given to Nya Bwa. The terms of Exhibit K, how- 
ever, in their Lordships’ opinion, are not consistent with those 
of Exhibit 2. Exhibit K. contemplates an early fulfilment of 
an undertaking or promise of an explicit character; whereas 
under Exhibit 2 the defendant was not liable for any pay-* 
meat until 4th October. Under Exhibit 2 the plaintiff had 
only an option to purchase the land for whatever was then 
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offered for it, which left it open to discussion and enquiry, 
Davis There was nothing in it which could he '‘strictly made good/’ 

Maunu Again, Exhibit 2 contemplated that tin* relative, legal 

ShvlGoh. p 0y ^* 011 alu i fights of the parties .should remain unchanged 
for six months, but admittedly when the huudis fell due on 
the 9th July the bills were not renewed for another three 
months; no document was executed for the interest; and no- 
thing* was done by the defendant to keep matters in statu quo. 
He admits that “in the ordinary course Ike plaintiff' would 
have wanted more huudis to do that. 0 The only explanation 
the defendant has to offer of the unusual course adopted is 
that he thought the plaintiff had taken up the loan himself. 

There was an interview between Shwe Gok and the defend- 
ant after the bills fell due. Shwe Gob says it was on tin* 
1.1th of July when Davis told him lie could not pay and asked 
him to pay. Whereupon the plaintiff said lie had to pay and 
would pay, but that the defendant would have to abide by 
the conditions of the letter of the 4th April, to which the lat- 
ter replied he would. The defendant admits the interview; 
he says Nya Bwa came to* his daughter who spoke to him and 
he w r ent and saw Shwe Goh; that he told him he was short of 
money and could not pay the interest and asked him to pay 
it for him, to which the plaintiff agreed; and he adds ‘ That 
was for a further renewal for three months. 0 As a matter 
of fact the bills were not renewed, nor does the defendant ap- 
pear to have concerned himself any more with his obligation 
on them. They were paid off by the plaintiff on the 12th 
July, viz., the day after the interview, with three days' extra 
interest. 

In their. Lordships’ opinion neither the conduct of tin* 
defendant nor the acts of the plaintiff are consistent with the 
arrangement in Exhibit 2; they appear to he. in accord with 
the agreement in Exhibit H., which was substantially to the 
effect that if the defendant failed a third time to meet his lia- 
bility on the bills for the payment of all interest thereon, the 
matter was to be treated as concluded, and that the land would 
be sold to him for the amount stated. 
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What transpired shortly after is also of importance in 
the consideration of the case. Four weeks later the defendant 
wrote to the plaintiff for a loan of Its, 1,000-, which he said he 
urgently needed for the funeral of his wife. In the letter 
(Exhibit L) he mentioned that he had sold liis Pegu land for 
Its. 300,000, and that the loan would be repaid on receipt of 
the earnest-money on the following Friday. There is no refer- 
ence, however, either to the liability on the bills and the pro- 
missory notes which, according to his story, were outstanding, 
or to the plaintiff’s pre-empt ional right under Exhibit 2. 

The plaintiff’s reply, through his lawyer, was prompt and 
significant. The letter (Exhibit M), dated the 11th of 
August, stated that it was well known to the defendant that 
ne could not sell the land to others, as lie had contracted to 
tsell to the plaintiff, under whose instructions the writer had 
commenced drafting a conveyance- more than a week before 
and warned the defendant that, unless he carried out bis agree- 
ment, he would be sued for specific performance, lie also 
demanded the name of the intending purchaser. To this the 
defendant replied, through his solicitor, on the .13th of 
August, denying any such agreement. But the writer adds; 
“our client did offer to sell, but your client will not agree to 
pay the price. ” Their Lordships’ attention has not been 
called to any evidence in support of this statement . 

After some further correspondence between the lawyers 
on the two sides this suit was launched on the .11 ill of 
August. 

So far the admitted facts and circumstances point to one 
conclusion. The facsimiles of two admittedly genuine signa- 
tures of the defendant, together with the facsimile of the dis- 
puted signature, are on the record, and their Lordships have 
had an opportunity of examining them. With reference to 
the latter (the signature on Exhibit H), the defendant says as 
follows ; — 


Maun is . 
Sn . we Goo. 




“From the signature alone I would not be able -to swear whether 
it was mine or not. The flourish of the. C D,' however, goes further to 
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the left than mine generally do. In Exhibit i, (3) I have flourished a 
little more than usual. ? 

The Judge in the Court of first instance says that he 
had examined it carefully, and that it revealed no obvious 
signs of forgery, except that there was a mark of double-writ- 
ing or correction in the second of the three initials which oc- 
curred below the name. Nor do their Lordships perceive any 
difference between the admitted signatures and the disputed 
signature. 

The mark of double-writing to which the learned Judge 
refers might be purely accidental ; in their Lordships’ judg- 
ment much importance cannot be attached to it. But his find- 
ing does not show that he had formed, on a comparison of all 
the admitted signatures of the defendant with the disputed 
signature, a decided opinion that it was a forgery, for, in 
summing up the case, he expresses himself in these terms; — - 

“It seems therefore improbable that Davis would have agreed to 
sell his land for one lakh simply in order to induce Shwe Goh to wait 
three months for the interest due — a sum of not more than Ks. 5,000. 
On the other hand, it seems improbable that a man in the position of 
Shwe Goh should commit or abet the commitment of forgery in order 
to obtain possession of the land mortgaged to him,’* 

He seems to have been a good deal influenced in his view 
by the improbability of the defendant agreeing to sell the 
land for which it was stated large offers had been made, for 
only a lakh and a temporary accommodation for a compara- 
tively small sum. The learned Judge appears to have over- 
looked that the whole question of the renewal of 1 he bills was 
involved in whatever arrangement was arrived at on the 4th 
of April. The defendant had either to take them tip or get 
them renewed. Had no arrangement been come to, an action 
on the bills would have jeopardised his prospects of selling the 
property to advantage. He evidently hoped, and probably 
was assured by the brokers, that within the three months he 
would be able either to dispose of the land or raise money by 
mortgage. The evidence of Ma E Byu already referred to 
coupled with the statements of Nya Bwa and Ba Pc trough* 
confirms this view. 
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Ma Mi admits that about the time when the bills were 1911 
renewed the plaintiff told her that he was "going to send Nya Davis 
Bwa with a document" for the transfer of the land for a lakh. Mating 
“There was a letter on the table before them with a stamp." Shwe Goh. 

It has to be noted that the defendant as well as his wit* 
nesses say the paper which was brought by Nya Bwa, and 
which Davis refused to sign, though in the form of a letter, 
bore a stamp. Nya Bwa swears he never saw any stamped 
agreement in the form of Exhibit II. Their Lordships think 
it is hardly likely that if a forgery was going to be perpetra- 
ted, the plaintiff or his agent after presenting a stamped 
agreement would forge the signature on an unstamped paper. 

If the forgery was not successful on one stamped paper, an- 
other could have been as easily substituted as an unstamped 
paper, Tire story about the letter that was presented to the 
defendant for execution being stamped seems due to a desire 
to give it additional coloring or is the outcome of imagination 
consequent on the bills bearing stamps. 

Their Lordships have-, after the most careful considera- 
tion, come to the conclusion that the defence set up is not true. 

But it has been strongly urged by counsel on behalf of 
the defendant that as a decree for specific performance is dis- 
cretionary their Lordships, having regard to the onerous cha- 
racter -of the bargain, should not affirm the decision of the 
Chief Court. In the absence of any evidence of fraud or mis- 
representation on the part of the plaintiff which induced the 
defendant to enter into the contract, their Lordships see no 
reason to accede to the argument. The bargain is onerous, but 
there is nothing to show that it is unconscionable. The defend- 
ant knew all along that a lakh was the plaintiff’s limit; it is 
in evidence that he had frequently urged the defendant’s 
daughter to advise him to sell the land if he was getting a 
higher offer. It is difficult to say under the circumstances 
that he took an improper advantage of Inks position or ihe diffi- 
culties of the defendant. 

On the whole their Lordships are of opinion that the 
decree of the Chief Court is correct, and that this appeal should 
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1911 be dismissed with costs, and they will humbly advise His 
Davis Majesty accordingly. 

r * , 1 inn* al (I ts tin $<(’(!. 
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Before Mr. Justice Haring fan. 

!!i l MATT GAR A COAL CO., LI). 

June 15. V ' 

SHRAGERS, LD. i! 

E quit (title Mortgage— Transfer of Property Act (IV of 1882) s. 59 — 
One of several joint mortgagors, possessing no property comprised 
in the title deeds deposited , of properties within Ordinary Original 
Civil Jurisdiction of the High Court — Jurisdiction — Letters Patent , 
cl. 12 — Mortgage Decree. 

Where several joint mortgagors had effected an equitable mort- 
gage by deposit of title deeds, one of them having no interest in any 
of the properties covered by the deposited title deeds, within the Ordi- 
nary Original Jurisdiction of the High Court : — 

Held, that the defendants having incurred a joint debt and that 
debt having been secured by them by a deposit of title deeds, they 
were jointly responsible, and the question whether one of the defend- 
ants was interested or not in any of the properties covered by the 
deposited deeds, in no way affected the question of jurisdiction of 
the Court. 

It is not relevant in such a suit to enquire what interest each 
one of the mortgagors had in the properties comprised in the title 
deeds jointly deposited by them. 

The plaintiff Company advanced Shragers, Limited, ?, sum 
of money which was secured by the deposit of the title deeds 
of the Nudkhurki and Isabel! Collieries, which were outside 
the Ordinary Original Civil Jurisdiction of the High Court, 
and also by way of further security the lease of premises Nos. 
!0 to 15. Canning Street, within the jurisdiction of this 
* Original Civil Suit. No. 7">3 of 1010. 
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Court, which lease was iu favour of Adel Shrager, Adolphe 
Shrager aud Kirtikar. Subsequently, iu the place of this lease, Matigaka 
the lease of certain premises in Old China Bazar Street, in fa- Oa°Lo. 
vour of Adolphe and Kirtikar was deposited ; Adel Shrager was ^ '■ 

no party to this lease. It was contended on behalf of the de- Inn 
fondant Prokash Cliunder Butt, a puisne mortgagee, that the 
Court had no jurisdiction to pass a, decree against Adel as she 
had no interest in the properties covered by tlie deposited 
1 ease, 

Mr. Pu(ji\ and Mr. Lanyford James, for the plaintiff Com- 
pany, The contention of the defendant Prokash Cliunder 
Butt, that the plaintiff Company cannot proceed in this suit 
against Adel Shrager is untenable. Hie plaintiff Company 
is suing on its mortgage ami is entitled to recover its money 
by the sale of the mortgaged properties. The Letters Pat mi, 
cl. 12, give jurisdiction to this Court: Sri a at It Hoy v. ( rod a - 
dhur Das (1). In cases where some of the mortgaged proper- 
ties, included in the mortgage deed, are within, and some with- 
out, the jurisdiction, this Court lias jurisdiction to pass a 
mortgage decree against all the mortgagors. The fact of 
Adel Shrager being a party to the mortgage is enough to 
include her in the mortgage decree. 

Mr. A » A. Chmidhuri (with him Mr, B. V . Mi f far), for 
the defendant Prokash Cliunder Butt. Adel Shrager was in- 
terested in the lease of Canning Street properties and, there- 
fore, a deposit of the lease would constitute an equitable mort- 
gage of the properties within the jurisdiction of this Court. 

The Nndkhurki property being outside the jurisdiction of 
this Court would not matter because it would come un- 
der the rule that where in a mortgage some property is 
within and some property without, this Court has juris- 
diction and, therefore, this Court would have jurisdic- 
tion to pass a decree against Adel Shrager. But when 
-The deposited lease of the Canning Street properties in which 
Adel Shrager had an interest, was withdrawn and the lease 


(1) (1897) I. L. R. 24 Calc. m. ‘ 
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of properties in Old China Bazar Street substituted, in which 
Adel Shrager had no interest, this Court ceased to have juris- 
diction to pass a mortgage decree against her: Jmrmn ftara- 
yan liaje v. Atwaram Sarayan Itaje (I). In suits for land 
the jurisdiction of Courts is wholly local, 

Haiuxgton J. This is an action brought on an equitable 
mortgage against Shragers, Limited, — Adel Shrager, Adolphe 
Shrager and Kirtikar; two other persons Prokasb Chunder 
Dixtt and Naresh Chunder Dey are made defendants as being 
interested in the mortgaged property. The money advanced 
on the mortgage was paid through Mr. F. M. Leslie, the at- 
torney, and the defendants other than the last two, subse- 
quent to the advance and the deposit of deeds with Mr. Les- 
lie, sent a memorandum placing on record the fact of the ad- 
vance and that they deposited the title deeds of the Xmlldmrki 
and Isabel! Collieries together with the lease of the premises 
Nos. 10 to 15/1, Canning Street, by way of collateral securi- 
ty. The same parties, I should say, had executed promissory 
notes in respect of the advances. Some seven or eight months 
after the deposit of the deeds in question, the Canning Street 
lease was withdrawn and there was deposited in place thereof 
a lease of Nos. 14, 14/1 and 14/4, Old China Bazar Street. 
The Canning Street lease was in favour of Adolphe, Adel xml 
Kirtikar. The Old China Bazar Street lease was in favour 
of Adolphe and Kirtikar. The only defendant who has ap- 
peared is Prokasb and the point which he fakes is that this 
Court has no jurisdiction to make a mortgage decree, because 
one of the defendants, namely, Adel Shrager is not a party 
to the Old China Bazar Street lease. Her interest, he says, 
is only in the property outside the jurisdiei ion and, therefore, 
no decree can he made. I am unable to accede to the propo- 
sition. The defendants incurred a joint debt and that debt 
was secured by a mortgage on which they were jointly res- 
ponsible. The memorandum which was given after the Old 
China Bazar Street lease was deposited, is signed for Adel 
Shrager by her duly constituted attorney. She, there- 

0) (1880) I. L. R,, 4 Bom. 482. 


VOL. XXX VII 1] CALCUTTA SERIES. 


827 


lore* was a party to and authorised the deposit of tLit 
lease. To my mind, the question whether she was a party to 
the lease itself in no way affects the question of the juris- 
diction of this Court. The documents are pledged by the 
authority of all the mortgagors as security for the repayment 
of a debt winch they jointly incurred. Part of the property 
so made a security for repayment of the joint debt is within 
the local limits of the jurisdiction of this Court. I do not 
think it is relevant to enquire what interest each mortgagor 
has in the particular properties comprised in the securities, 
nor do I think, even if it be shown that Adel Shrager had no 
interest in the deed which she deposited jointly with others, 


1161 

Matigaea 
Coal 
Co., Lw. 
v. 

She ag ees, 
Lb. 

Ha KING TON 
J. 


that that affects the jurisdiction of this Court on the mort- 


gage which all the defendants join in making in favour of 
the plaintiffs. The result is, there will be the usual mort- 
gage decree in favour of the plaintiffs and the plaintiffs are 
entitled to a declaration of their lien on the shares which be- 
long to the defendants, and liberty is given to apply for the 
sale of the same, if necessary- Prokash will pay costs of the 
action on scale No. 2. 


n. M. f. 


Judgment for plaintiffs. 


Attorneys for the plaintiffs: Leslie and Hinds , 

Attorney for the defendant, Prokash Oh. Dufct : Nripen- 
dm Nath Daft. 
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CRIMINAL REVISION. 


Before Mr. Justice Caspers? and Mr. Justice SharfudtHn. 

AMODINI DASEE 
■v . 

DABSAN GHOSE.* 

Review in Criminal Cases — Power of a Division Bench of the Sigh 
Court to review its judgment discharging a Rule before signature— 
Discharge of the accused in a part-heard case for absence of re- 
maining witnessses without consideration of the evidence already 
on the record — Criminal Procedure Code (Act V of ISOS) ss, % 58 , 
3G0 — Practice . 


It is competent to a Division Bench of the High Court, which has 
erroneously discharged a Rule on a point of law ancl a misapprehension 
of the facts in connection therewith, to review its judgment before it 
has been signed. 

In the matter of the petition of Ribbons (I), Queen -Empress v. 
Lglit Tiwari (2) referred to. 

Queen-Empress v. Fox (3) dissented from. 

Where a- Magistrate, after some of the prosecution witnesses had 
been heard by another Bench of Magistrates, discharged the accused 
because the other witnesses were not present, the High Court set 
aside the order of discharge and directed him to dispose of the case 
after argument with reference to the evidence already on the record. 

On the 11th May, 1910, the petitioner filed a complaint, 
before the Sub-Divisional Magistrate of Bara set, against the 
accused, Darsan Ghose, charging him with cheating and cri- 
minal breach of trust. The case was compromised and tin* 
accused discharged, on the 22nd August, on a petition pre- 
sented by him. Thereafter the petitioner applied to the same 
Magistrate for a revival of the case alleging that the petition 
of compromise was fraudulent inasmuch as it contained terms 
to which she had not consented. The Rub-Divisional Officer, 

■ * Criminal Revision. No. 440 of 101], against the order of R. Jsf, 
Mookerjoo, Sub-Divisional Magistrate • of Barosei. dated January 10. 
1911. 

a) asm) i, r, n. 1 1 Caie. 4.2. #) asm 1, l, it. m mi. it?. 

mnsm T. L. R. 10 Bom. 170. 
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aftel* examining the petitioner and calling for and receiving 
a report from a subordinate Magistrate, issued a summons 
against the accused, on the 7th October, under section 417 of 
the Penal Code. The ease was transferred to an Honorary 
Bench, The trial of the accused commenced on the 1st De- 
cember, when three witnesses for the prosecution were exam- 
ined. The accused then took an objection to the jurisdiction 
of the Bench to hold the trial which was overruled on the 
14th December, whereupon he applied for, and obtained, an 
adjournment till the 7th January, .1911, in order to move the 
High Court for a transfer. On the 9th January the Sub- 
Divisional Magistrate withdrew the case to his own file and 
took it up the next day. The petitioner alleged that, as it was 
understood that the High Court would be moved for a transfer 
and there was a possibility of a trial de novo, she had not her 
remaining witnesses present. She applied for an adjourn- 
ment to enable her to summon them, but the Magistrate re- 
fused to grant it and passed the following order: “Complain- 
ant present. Xo evidence is produced. Accused discharged 
under section 253 Or. P. C. True— S. 417 I. P. C.” 

The petitioner, after an ineffectual application to the 
District Magistrate of All pore for further inquiry, moved the 
High Court and obtained a Rule to set aside the order of dis- 
charge on the ground that the lower Court ought to have con- 
sidered the evidence already on the record, and to have held 
that the same established a primd facie ease against the ac- 
cused. 

The Rule came on for hearing before a Bench composed e! 
Caspers# and Sharfuddin JJ., on the 16th June, 1911, but was 
discharged on the ground that the Sub-Divisional Magistrate 
had no jurisdiction to revive an order of discharge passed by 
another Magistrate. A few minutes after the judgment was 
delivered, and before it was signed, the petitioner’s vakil drew 
their Lordships’ attention to the Full Bench case of Mir 
Aliwad II ossein v. Mahomed Ashari (1), and pointed out that 
the Sub-Divisional Magistrate had revived an order of dis- 
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.charge passed by himself. Their Lordships ; subsequently re- 
heard the. case. 

Bobu Bhudeb Chandra Roy , for the petitioners. 

Babu Prabodh Kumar Das, for the opposite party. 

Caspersz and Sharftjddin JJ. When this Rule was 
heard on the 16th June last, we delivered judgment discharg- 
ing; the same, but on the same day, the ease of Mir Altvrad 
Hossein v: Mahomed Askari (1) was brought to our notice, 
and it subsequently appeared that we were under a misappre- 
hension on the facts of the case. As we had not signed our 
judgment, we thought it proper to hear both the learned vakils 
again to-day. 

It has been contended by the learned vakil for the op- 
posite party that we cannot, having once delivered our judg- 
ment, review the same. We entertain no doubt that it is 
competent to us to do so. The terms of section 869 of the 
Criminal Procedure Code are general, and we have not signed 
our judgment. The same view may reasonably be inferred 
from the case of In the matter of the petition of Gibbons (2) 
and a very extreme case is that of Queen-Empress v. Lalit 
Thvari (3), where it was held that a judgment or order of 
the High Court is not complete until it is sealed in accord- 
ance with the Rules of the Court, and up to that time may be 
altered by the Judge or Judges concerned therewith without 
any formal procedure by way of review of judgment being 
taken. 

Our attention was called to a case of the Bombay High 
Court, Queen-Empress v. Fox (4). If that case is an authority 
for the proposition advanced, we must respectfully decline to 
follow it. We, therefore, proceed to consider this Rule on 
the merits. 

We are invited in this Rule to set aside an order of the 
Deputy Magistrate discharging the accused, under section 258 
of the Criminal Procedure Code, on the 1 Of h January, 1911. 

(1) (1902) I. L. B. 29 Calc. 726. (3) (1899) I. L. K, 21 Alb 177. 

( 2 ) ( 1 886 ) X. 1 , B. 14 Calc. 42. ' (4) (1885) T. L. B. 10 Bom, 176. 
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The petitioner charged the accused with an offence under sec- 
tion 417 of the Indian Penal Code, but the accused was dis- 
charged on the 22nd August, 1910, by the Deputy Magistrate. 
The petitioner, however, obtained an order reviving her case 
from that Magistrate, and it was sent for disposal by the 
Bench of Honorary Magistrates at Baraset. The Magistrates 
thereupon examined three witnesses. On the 9th January, 
1911, the Deputy Magistrate withdrew the case to his own 
file, and, next day, passed the following order: — 1 “The com- 
plainant present. No evidence is produced. Accused dis- 
charged under section 253 of the Criminal Procedure Code. 
True — section 417 of the Indian Penal Code/ 5 


1911 

Amodini 

Dasee 

V. 

Darsan 

Ghose. 


It is this second order of discharge that we are asked to 
set aside on the ground that the Deputy Magistrate ought to 
have considered the evidence already on the record and to 
have held that the same established a primu facie case against 
the accused. 

It is clear on the authority of the Full Bench in Mir Ah - 
wad Ilossein v. Mahomed Asluin (1), that it was competent 
to the Deputy Magistrate to revive the case on application 
made to him. The case was regularly inquired into by the 
Baraset Bench. The only defect In the procedure Is that the 
Deputy Magistrate has not said a single word in Iris order of 
the 10th January last to show that he had considered the evi- 
dence in any way. What the petitioner now seeks is that the 
evidence should be considered. 

We do not desire to fetter the discretion of the Deputy 
Magistrate in any way, but we suggest that he do fix a date 
and call upon both parties to appear on that day- Then, argu- 
ments should be heard with reference to the evidence already 
on the record. If, in the opinion of the Deputy Magistrate, 



the ease should not be gone into any further, it will be com- 
petent to him to pass an order of discharge under section 253 
of the Criminal Procedure Code, which, in that event, will 
be a perfectly legal order to pass. The Rule is made absolute. 
E. H. m. Rule absolute* 

(1) (1902) I. Jj. E. 29 Calc. 726. 


;■/ ' l( : 
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CIVIL RULE. 


1911 

June 29. 


Before Mr. Justice Holm wood and Mr. Justice D. Chatter} ee. 

CHAITAN PATGOSI MAHAPATRA 

v. 

KTTNJA BEHARI PATNAIJL* 


Jurisdiction of High Court — (Revision — Appeal wrongly laid before Col- 
lector instead of District Judge — Procedure by Deputy Collector 
under s. 109 of the Bent Becovery Act — Civil Procedure Code , how 
far governs Act X of 1859 — Act X of 1859 , s. 109 — Civil Proce- 
dure Code (XIV of 1882), s . 810 A . 

The High Court has jurisdiction to interfere with the orders of 
the Collectors and Deputy Collectors, passed under Act X of 1859. 
Huro Mohun Mookerjee v. Kedamath Doss (1) commented on. 
Bhyruh Chunder Chunder v. Shama Soonderee Debea (2), Cobind 
Coomar Chowdhry v. Kisto Coomar Chowdhry (3), Deanutoollah v. 
Nowab Nazim Sidhee Nuzzer Ali Khan Bahadoor (4), Oudadhur C hat- 
ter} ee, v. Nund Ball Mookerjee (5), Sreemutty Nassir Jan v. Akhur 
Mozoomdar (6), Nilmoni Singh Deo v. Taranath Mukerj.ee (7) referred 
to. 

Mohant Cobind Bamanuja Das v. Lakhun Farida (8) explained. 
The jurisdiction of the Deputy Collector under Act X of 1859 being 
a limited one, and the procedure under s. 109 of the said Act not being 
strictly followed, a sale under s. 109 must be held to be ultra vires. 
Deanutoollah v . No wah Nazim (4) referred to. 

Except upon points expressly provided for by Act X of 1859, the 
procedure of the Revenue Courts must be governed by the Civil Pro- 
cedure Code. 

The ratio decidendi of Nilmoni Singh Deo v. Taranath Muherjee 

(7) followed. 

Harish Chandra Chose v. Ananta Charan Patra (9) doubted. 
Adhirani Narain Kumari v. Baghu Mohapatro (10) approved of, 
Badha Ma.dhub Santra r. Luhhi Narain Boy Chowdhry (11) and 
Mobunda Bullav Ear v. Bhogaban Chunder Das (12) discussed. 


* Civil Rule, No. 51 of 1910, against the order of John Clark, Col 


lector of Puri, dated Oct. 4, 1909. 

(1) (1866) 5 W. R. (Act X) 25. 

(2) (1866) 6 W. R. (Act X) 68. 

(3) (1867) 7 W. R. 520. 

(4) (1868) 10 W, R. 341. 

(5) (1869) 12 W. R, 406. 

(6) (1871) 15 W. R. 418 


(7) (1882) I. I,. R. () Calc. 295. 

(8) (1906) 11 C. W, N. 112. 

(9) (1897) 2 C. W. N. 127. 

(10) (1885) I. L. R. 12 Calc. 50. 

(11) (1893) I. L. R. 21 Calc. 428. 

(12) (1894) I, U It. 21 Calc. 514. 
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* 

Nagendro Nath Mullick v. Mathura Mohun Par hi (1) explained. 

Hare Krishna Mahanti v. Bishnu Chandra Mahanti (2), Bam 
Loehan Singh v. Beni Prasad Kumri (8), and Madho Prakash Singh v. 
Murli Manohar (4) referred to. 

Where a sale under Act X of 1859 is impeached as ultra vires and 
Illegal or the sale is rightly sought to he set aside under s. 310A of 
the Code of Civil Procedure (XIV of 1882), the proceedings of the 
Deputy Collector are amenable to the revisional jurisdiction of the 
High Court in either case. The fact that the original suit was 
valued at above Its. 100 and an appeal lay to the District Judge and 
not to the Collector, before whom the appeal was, in reality, heard, 
does not take away the right of the High Court to interfere in 
revision. 

Civil Hulk obtained by the judgment-debtor. 

The petitioner in this rule was the judgment-debtor in a 
suit for rent, in which a decree was given for Its. 115. In 
execution, the decree-holder sought to proceed not against 
the person or moveable property of the judgment-debtor, nor 
even against the land for the rent of which he had obtained a 
decree (the land being found to be not transferable), but 
against certain other immoveable property belonging to the 
judgment-debtor. With that object in view, the decree- 
holder filed an affidavit, stating that he had ascertained that 
some of the property mentioned in the plaint did not belong 
to the judgment-debtor, and that he was making away 
with other property. It was indeed clear that the 
property which, according to the defendant, did not 
belong to the judgment-debtor was the very property 
for rent of which a decree had been obtained. Upon receipt of 
this affidavit, the Deputy Collector, without further inquiry 
and without any preliminary notice to the judgment-debtor, 
issued an attachment order and a sale proclamation on the 
15th May, 1909, and sold tin's other property, which was a 
w aft kharida land in Puri. On the 17th May, the judgment- 
debtor came in and filed a petition, stating that he had no 
knowledge of these proceedings and asking permission to de- 
posit the decretal amount together with costs, etc., and asking 
that the sale might be set aside. On this petition, the Be- 
rn (1891) T. L . It. 18 Dale. 868. (8) (1908) T. L. U. 36 Calc. 252. 

(2) (1908) T. L. It. 35 Calc. 799. (4) (1883) I. L. E. 5 All. 406. 
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1911 puty Collector allowed four days’ time for payment of the de- 
Chaitan cretal amount and ordered notice to be issued to the auciion- 
IMahapatea Purchaser. After an adjournment at the instance of the 
auction-purchaser and after the hearing* of the case on the 
Behabi 28th and 31st May, in the presence of both parties, the judg- 
Patnaik. men t-debtor filed a petition on the 2nd June, the date fixed 
for delivering judgment, stating that by mistake he had de- 
posited less than he should have done and asking permission 
to deposit the remaining sum. The Deputy Collector granted 
the petition and the money was actually deposited on the 5th 
June. On the 2nd June further arguments were heard and 
the ease adjourned to 14th June for judgment. On that day, 
the Deputy Collector refused to set aside the sale, holding that 
there was no provision in Act X of 1859, entitling the decree- 
holder to have the sale set aside on deposit of the decretal 
amount and that s. 174 of the Bengal Tenancy Act did not 
appiy. 

On appeal to the Collector, he dismissed the appeal, hold- 
ing on the authority of Harish Chandra Ghose v. Ananta 
Charan Patra (1), that section 310A of the Code of Civil Pro- 
cedure did not apply to sales under Act X of 1859, and as 
such the appellant had no remedy by an application for set- 
ting aside the sale. 

The judgment-debtor thereupon applied to the High Court 
for setting aside the orders of both the lower Courts. 

On the application, a Rule was issued by Brett and Shar- 
fuddin JJ. The Rule was first heard on the 10th July, 1010, 
by Holmwood and D. Chaterjee JJ., who remanded the case 
to the Collector for findings as to whether the undertenure for 
which decree was obtained, as also the one that was actually 
sold, were saleable. The findings were returned to the High 
Court. 

* Babu Narendra Kumar Bose, for the auction-purchaser 
(opposite" party), raised a preliminary objection that the 
High Court had no jurisdiction to interfere in revision, the 
order being final. The Commissioner or the Board of Revenue 
(1) (1897) 2 C. W. N. 127. 
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could interefere ; see see., 152 of Act X of 1859 ; Muro Mohun 
Mookerjee v* Kedarnath Doss (1)., . . 

Babu Bipin Bihari Ghose (witli dim Babu Nagendranath 
GJiose), for the petitioner. The ease cited fey my learned 
friend/ has practically been over-ruled by the Full Bench de- 
cision. in Go bind Coomar Chowdhry v. Kisto Coomar Chow dJvry 

(2) * and the Privy Council case of Nilmoni Singh Deo v. Tara- 
hath Alukerjee (3). See also Bhyrub Chunder Chunder v. 
Shama Soonderee Debea (4), Deanutoollah v. Nowab Nazim 
(5), Gudadhur Chatter jee v. Nund Loll Mookerjee (6)* Rook- 
nee Hoy v. Amrith Lull (7), Sreemutty N as sir Jan v. Akbur 
Mozoomdar (8),. Alohant Gobind Ramanuja Das v. Lakhun 
Barida (9), In all these last-mentioned six cases, the High 
Court interfered. There are cases where the High Court en- 
tertained jurisdiction, but refused to interfere on the merits : 
Dr oho Moyee Dabee v. Bipin M undid (10), Nominee Da bee 
v. (Jhund.ee Churn Chowdhry (11), Dursun Bhugut v. Maho- 
med AU (12). Some of the orders so revised by the High Court 
were appellate orders of the Collectors. Section .152, cl . (2) 
was inapplicable.. The order passed was after decree and in 
execution. See section 151. The Collector’s appellate order 
was ultra vires, as no appeal lay to him. 

Babu Narendm Kumar Bose , in reply. When a Collec- 
tor has legally exercised jurisdiction on appeal, the High 
Court cannot interfere. See section 152. Bhyrub Chunder 
Chunder v. Shama Soonderee Debeea (4), and Rooknee Roy v. 
Am nth Lall 11) were cases where the Collector had wrongly 
exercised jurisdiction and usurped the function of the District 
Judge. In Gobind Coomar Chowdhry v. Kisto Coomar Chow - 
dhvy (2), the order revised by this Court was an original order 
passed by the Deputy Collector, In this case, the petitioner, 

(1) (1866) 5 W. E. (Act X) 25. (6) (1869) 12 W. R, 406, 

(2) (1867) 7 W. R. 520. (7) (1870) 14 W. R. 254. 

(3) (1882) I. L; R. 9 Calc. 295; (8) (1871) 15 W. R. 418. 

L. R.,9.r. A; 174. (9) (1906) 11 C. W. N. 112 . 

(4) (1866) 6 W. R. (Act 68. (10) (1868) 10 W. R. 6. 

(5) (1868) 10 W. R. 341. (11) (1869) 11 W. R. 512. 

(12) (1870) 13 W. R. 438. 
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•viz., the judgment-debtor himself, appealed to the Collector. 
He cannot now question the jurisdiction of the Collector* All 
the other eases cited are distinguishable. 

[Chattjsbjee J. We think we can interfere in revision.] 
Act X of 1859 is a self-contained Act. it has been held that 
the provisions of the Civil Procedure Code and the Limitation 
Act do not govern Act X of 1859 ; Nagendvo Nath Mullic/c v. 
Mathura Mohan Parhi (1), Kadha Mad hub Santra v. Lukhi 
Narain Roy Chowdhry (2). These two decisions are later 
than the Privy Council decision in Nilmoni Singh’s case (3). 
Harish Chandra Ghose v. Ananta Charan Patra (4), is a 
direct authority for holding that only those sections of the Civil 
Procedure Code, which provide for sale and for proceedings 
leading up to it are applicable and that section 8I0A 
does not apply. So also are Anund M oh tin Surmah Talookdar 
v. Grija Kant Lahoory (5) and Brojo Go pal Sarkar v. Bu$i~ 
nmnissa Bibi (6) in the latter of which Nilmoni Singh’s case 
(3) was fully considered. Moreover, in this case, the peti- 
tioner had applied under s. 311. If the sale is ultra vires, 
the proper course for the judgment-debtor to adopt is to bring 
a suit. No application lies with regard to s. 81GA, or a simi- 
lar provision. And section 310A was added long after Act X 
of 1859 was enacted; see Asiruddi Mon dal v. Mokhoda Moyee 
Dasi (T), and All Miah v. Rarnjan Khan (8). See also Max- 
well on Interpretation of Statutes, 4th edition, pp. 275 and 
028. Section 109 of Act X of 1859 also did not apply to this 
sale. That section relates to decrees for money and not rent- 
decrees. This Court should not entertain an application, as 
an appeal would lie to the District Judge, if tire Civil Proce- 
dure Code applied after sale. 

Bobu Bepinbihari Ghose , in reply. The findings of the 
lower Court are evidently wrong. Assuming they are correct, 
the procedure under section 109 of Act X has not been strictly 

(1) (1891) I. L. R. 18 Calc. 868. (4) (1897) 2 C. W. N. 127. 

(2) (1893) I. L. R. 21 Calc. 428. (5) (1870) 13 W. R. 222. 

(3) (1882) I. L. R. 9 Calc. 295; (6) (1887) I. L. R, 15 Calc. 179. 

L. R. 9 I. A. 174. ( 7 ) (1908) I. L. R. 35 Calc. 513. 

(8) (1908) 13 C. W. N. 224. 
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observed. Tite sale is, therefore, ultra vires. Deanutoollah 
v. i\owab Nazvm (1), and Nagendro Nath MuUick v. Mathura 
Mohan Far hi (Z), are inapplicable. Had ha Madliub Santra v. 
Lukhi Narain Roy Chowdhury (3) and Murish Chandra Chose 
v. Ananta Charan Fatra (4) are opposed in effect to the case 
of Nilmoni Singh (5). If tlie Civil Procedure Code is in™ 
applicable after sale how is delivery of possession to be given ? 
Act X of 1859 is not a self-contained Code: Hare Krishna 
Mahanti v. Bishnu Chandra Mahanti (6) and Ram Lochan 
Singh v. Beni Prasad Kumri (7). See also Faresh Nath 
Singha v. Nobogopal Chattopadhya (8) on the question whe- 
ther s, -3 10 A can apply. See also All Miah v. Rain j an Khan 
(9). The sale was wholly ultra vires . An appeal being pre- 
cluded under section 131 of Act X, our only remedy is in re- 
vision, A suit will not lie if the order of the Deputy Col- 
lector is not reversed. 

Balm Prohodh Chandra Chatter jee , for the decree-holder 
(opposite party). 

Cur. adi\ vulf. 
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Holm wood and Cuatteiukk JJ. The Deputy CoIlecUn 
passed a decree for over Ms. 100 for the rent of a tan id tenure. 
The learned Deputy Collector has upon a remand by this 
Court found that these tan Id tenures are not transferable. The 
decree-holder put in an application for execution and soon 
after an application that some other property of the judg- 
ment-debtor might be sold : this other property, a kharida 
mafi tenure of the judgment-debtor was accordingly sold. 
Having come to know of the sale, he deposited the decretal 
amount with costs and the 5 per cent, payable to the auction- 
purchaser and asked for the eaneelment of the sale : he 
also alleged fraud, irregularity and loss. The Deputy Col- 
lector held that section 310A of the Civil Procedure Code, did 

(1) (1868) 10 W. R. 341. (6) (1908) I. L. R. 35 Calc. 799. 

(2) (1891) T. L. It. 18 Calc. 368. (7) (1908) I. L. R. 36 Calc. 252. 

(3) (1893) I. L. It. 21 Gale, 428, (8) (1901) I. L. R. 29 Calc. 1. 

(4) (1897) 2 C. W. N. 127. (9) (1908) 13 C. W. N. 224. 

(5) (1882) I. L. R. 9 Calc. 295; 
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not apply to sales under Act X of 1851) and there was no other 
law under which he could set aside the sale. On an appeal, 
the Collector upheld the decision of. the Deputy Collector, and 
on motion to us, we at first issued the above rule, and being 
desirous to know whether the property had been rightly sold 
in accordance with law, we asked for findings as to the nature 
of the tenure in respect of which arrears had been decreed 
and also the one sold. The findings have been sent and at the 
further hearing of the rule a preliminary objection has been 
taken that we have no jurisdiction to interfere .with the 
orders of the Deputy Collector and Collector passed under 
Act X of 1859 and reliance is placed on the case of iluro Mo~ 
hun Mookerjee v. Kedar Nath Doss (1)* In this case L. S. 
Jackson and Glover JJ., held that the power of control and 
superintendence given by section 15 of the Charter Act, was 
in reference to the General Appellate Jurisdiction of the 
Court and not to particular cases in which that jurisdiction is 
extraordinarily exercised or to a superintendence vested in 
the Commissioner and the Board of lievenue by the express 
provisions of the Act. This view certainly supports the ob- 
jection, but it has been subsequently departed from in a series 
of cases and virtually overruled. Very soon after the above 
case, was decided the case of Bhyrub Chunder Chunder v. 
Sham a Soonderee Debea (2), in which Norman J. said : “It is 
clear that the Collector’s Court is a Court over which at the 
time of the passing of the Charter Act the Sudder Court pos- 
sessed Appellate Jurisdiction and therefore it is clear that the 
15th section of the Charter Act gives us a superintendence over 
such Courts for the purpose to which I have already alluded : ” 
the purpose is set out in the earlier part of the judgment and 
is “to compel them to do any act which by law they should 
do, to command them to execute all powers with which they 
are vested and to restrain them from meddling when they have 
no jurisdiction. 1 ” L. S. Jackson J. agreed. This was a ease 
in which the Collector had entertained an appeal which lay 
to the District Judge. The same question came before the 
(1) (1866) 5 W. R. (Act X) 25. (2) (1866) (I W, R. (Act X) 68. 
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* 

Pull Beneli in the next year in the. case of Gobind Coomar 1911 

( Jhowdhry v. Kista Coomar Chowdhry ( 1 ). In this case the Chaitan 

Deputy Collector refused to. entertain an application for res- 

titution of an excess realized in execution of a decree subse- v* 

' ' '' . , . Runja.- 

quently modified. The Judge did not entertain an appeal as Behaei 

he thought an appeal was incompetent as the matter was sub- 1 ATNAIK * 

sequent to decree. The High Court compelled the Deputy 

Collector to entertain the application. It may be noted that 

there is no provision for such restitution in Act X of 1859 and 

the order must have been made in accordance with the general 

Civil Procedure Code. 

Then in the case of Deanutoollah v. Noivab Nazim Sidhee 
Nuzz'er AU Khan Bahadoor (2), Sir Barnes Peacock C.J. and 
D. X. Mitter J. held that Act X of 1859 confers upon the 
lie venue Courts merely a limited jurisdiction and the High 
Court under its general power of control has the right to 
prevent them for exceeding that jurisdiction. In this case 
the attachment and sale order passed by a Collector in res- 
pect of properties of the judgment-debtor other than the 
tenure in arrear was set aside by the High Court as it was not 
shown that the Collector was satisfied that execution could 
not he obtained against the person and moveable property of 
the judgment-debtor. 

In the case of Gudadhur Chatter jee v. Nund ball Hooker- 
jee (8), the order of the Collector ordering execution against 
a person against whom the decree passed had been cancelled, 
was set aside by the High Court. In the case of Mooknee Rot/ 
v. Amrith Lull (4), an appellate decree of the Collector 
was set aside as passed without jurisdiction. In the case 
of Sreemutty N as sir Jan v. Akbur Mozoomdar, (5), the 
Collector was compelled to entertain an intervention which 
lie had disallowed. The matter went up to the Privy Council 
in the case of Nihnoni Singh Deo v. Taranath 31 ulcer jee (6). 

In that case an order of the Collector transferring a decree for 

(1) (1867) 7 W. E. 520. ' (4) (1870) 14 W. E. 254, 

(2) (1868) 10 W. E. 341. (5) (1871) 15 W, E. 418. 

m (1869) 12 W. E. 406, (6) (1882) I. L. E. 9 Calc. 295; 

L. E. 9 I, A, 174. 
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« 

exeeuuon to another district was set aside by ike High Court 
us passed without jurisdiction on the authority oi Uolnnd 
Coomar Cliotvdhrg w Kisto Coo mar Chowdkvy (i), and their 
Lordships of the Judicial Committee agreed with the High 
Court as to its jurisdiction under section to ot the Charter 
Act. 

The case o£ Mo hunt Gobind Uavumwja Das v. Latch mi 
Farida (2), may seem at the first blush to go a step further, but 
we think it is quite in keeping with the older decisions read 
by the light of the decision of the Judicial Committee in the 
case of Nilmoni Singh Deo v. Taranath Maker jee (8). 

We have therefore no doubt that we have jurisdiction to 
interfere under section 15 of the Charter xket. it was further 
contended by the learned vakil for the opposite party that as 
the original suit was valued at above Its. 100 an appeal lay 
to the District Judge and not to the Collector and we cannot, 
therefore, interfere in revision. We cannot uphold this ob- 
jection. In the first place the sale in this case is impeached 
as ultra vires and illegal, and in the second place, the case 
was one under section 310 A of the Civil Procedure Code, the 
auction-purchaser being a third party, and in either case the 
proceedings of the Deputy Collector are amenable to the re- 
visional jurisdiction of this Court and not to an appeal. 

On the merits of the case it is contended by the learned 
vakil for the petitioner, firstly, that the learned Deputy Col- 
lector had no jurisdiction to hold the sale of oilier lakh ira) 
property of the petitioner in the manner in which he did it 
and that on that ground the sale and all subsequent proceed- 
ings are ultra vires and void; and secondly, that the learned 
Deputy Collector was quite competent to entertain the appli- 
cation under section 310A of the Civil Procedure Code and in 
refusing to do so refused to exercise a lawful jurisdiction. 

On the first point the learned Deputy Collector has found 
that the tanki tenure in respect of which arrears had been 
decreed was not saleable. The case therefore was clearly one 


(1) (1867) 7 W. R. 520. 

(2) (1906) 11 0. W. N. 112. 


m (1882) T, L. It 0 Calc. 295 : 
L. It 9 I. A. 174. 
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under section 109 of Act X of 1859 and the other property of 
the petitioner could be sold only if satisfaction of the judg- 
ment could not be obtained by execution against his person or 
moveable property. In this case that procedure was not fol- 
lowed. There is nothing to shew that any attempt was made 
to execute the decree against the person or the moveable 
property of the petitioner. All that the learned Deputy Col- 
lector says is “on the 26th February, 1909 , the decree-holder 
made an affidavit that the tanld tenure for which lie had 
obtained a decree for arrears having been allotted for the 
sheba of Jagganatb temple other properties of the judg- 
ment-debtor may be sold for realization of the decretal 
amount and according to his prayer the mafi, Jcharida land 
1.62 acres were sold/* As the jurisdiction of the Deputy 
Collector is a limited one and the procedure under section 
109 was not followed, the sale of the lakhiraj land of the 
judgment-debtor was ultra vires and must be set aside. vSee 
Deanntoollah v. Nowab Nazim Sidhee Nuzzer AH Khan Balia- 
door (1). 

The second question raised by the petitioner is whether 
section 3 1ft A was applicable to the case. If the sale had 
been held in due compliance with the provisions of sections 
109 and 110, the sale would be “under the provisions of the 
law for the time being in force, applicable to the sale of 
such undertenures for demands other than those of arrears 
of rent dne in respect thereof/* t.c., under the provisions of 
the Civil Procedure Code. This would naturally attract all 
the provisions of the Civil Procedure Code with regard to 
sales, from attachment to delivery of possession at least and 
there is no special provision in Act X of 1859 dealing with 
these matters. Tt is contended, however, that only those sec- 
tions of the Code are applicable which provide for proceed- 
ings up to and inclusive of the sale and none *dse. ’Reliance 
is placed for this contention on the case of Tfarish Chandra 
Chose v. An onto Charon Tatra (2). The learned Judges 
are reported to have said “the Code of Civil Procedure ap- 

m <vm 10 w, m. ' m amy 2 0. w. n. 127, 
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plies up to tlie sale and does not apply after. Section *310 A 
comes in after the provisions relating to sale.” Although 
there is no discussion of the reasons pro and con and no re- 
ference is made to what the law’ is after sale in such cases 
we should have felt ourselves somewhat embarrassed by 
this case if it wore not for the further contention of the 
learned vakil that this decision is in direct contravention of 
the ratio decidendi of the case of Nilmoni Singh Deo v. 
Tamnath • Mukerjee (1), decided by the Privy Council in 
1882 and not referred to by the learned Judges. That wa& 
a case in which their Lordships had to consider whether a 
Collector could transfer a decree for rent for execution to a 
Civil Court in another district. The High Court had held 
that there was no provision for such a transfer in Act X 
of 1859 and the transfer was therefore incompetent. Their 
Lordships in setting aside the order of the High, Court say 
that Revenue Courts deciding suits under Act X of 1859 are 
Civil Courts and “there is nothing in the Act (X of 1859) 
which provides for any execution beyond his (Collector's) 
jurisdiction and there is nothing to forbid the conclusion 
that such executions are left to the operations of Act 
XXXIII of 1852 or the corresponding portion of Act VIII 
of 1859.” This and other reasons given for the decision 
seem to leave no room for doubt that their Lordships 
thought that except upon points expressly provided for by 
Act X of 1859, the procedure of the Revenue Courts when 
trying questions arising under that Act must be governed 
by the Civil Procedure Code. It cannot be said, however, 
that the ratio decidendi of their Lordships has been uni- 
formly kept in sight in subsequent cases. The majority of 
the Allahabad Court followed up the said reasoning of their 
Lordships and held that section 43 of the Civil Procedure 
Code was applicable to rent suits under Act XII of 1881, 
the local rent act. This decision of the Allahabad Court was 
followed by our own Court in the ease of A din rani Yarn in 


(l) (1882) T. L R. 9 Calc. 295; L. R. 9 1, A. 174. 
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Kumar i v. Raghu Mohapatro (1). In the case of Radha 
Mad hub S antra v. Lukhi Narain Roy Chowdhry (2), the 
learned Judges held that section 873 of the Civil Procedure 
Code did not apply to suits before revenue authorities, Mr. 
Justice Amir Ali, as he then was, who delivered the judg- 
ment of the Court said : “We think the point has been virtually 
decided by the reasoning in the Full Bench decision in 
Nagendro Nath Mullick v. Mathura MoJmn Parhi (8). The 
latter case, however, was in respect of the provisions of section 
14 of the Limitation Act applying to rent suits in Revenue 
Courts. 

The learned Judges said “ Act X of 1859 has always been 
considered a code complete in itself and unaffected by the 
general laws of limitation of procedure.” The discussion was 
confined to the question of limitation and the case of Nilmoni 
Singh Deo (4), was not so much as mentioned. The expres- 
sion “ complete code ” must therefore be understood as com- 
plete as to matters specially provided for in the Act. In this 
view of the case it was not a. sound basis for the judgment in 
Radha Madhub S antra v. Lukhi Narain Roy Chowdhry (2). 
In the next case on the point, however, Mokunda Bulla v Kar 
v. Bhogahan Chunder Das (5), another Bench held the same 
view as to section 378. The learned Judges say as to the case 
of Nilmoni Singh (4), that it held that “there being nothing in 
Act X of 1859 to prohibit the Collector acting under that AH 
from transferring an execution case from his own file to the 
file of a Civil Court, the procedure laid down in the Civil 
Procedure Code might be followed in the matter of the 
transfer of the decree for execution to some other Courts” : 
and they distinguish it as not specifically dealing with section 
878 of the Civil Procedure Code. With great deference to the 
learned Judges we may point out that the Judicial Committee in 
the case of Nilmoni Singh (4) does not hold that the provisions 
of the Civil Procedure Code might be followed as if the Col- 

(1) (1885) I, L. R. 12 Calc, 50. (4) (1882) I. L. R. 9 Calc. 295; 

(2) (1898) I. L. R. 21 Calc. 428. L. R. 9 L A, 174. 

(3) (1891) J. L. R. 18 Calc. 368. (5) (1894) T. L. R. 21 Calc. 514, 
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lector had a discretion in the mutter, but their Lordships say 
“ These considerations lead to the conclusion that the Rent 
Courts established by Act X of 1859 must he held to fall 
within seel ion 284 of Aet VIII of 1859 of the same year,” 
Send ion 284 of Aet VIII of 1859 runs us follows; “A decree of 
any Civil Court, . * . which can not he executed within 

the jurisdiction of the Court, whose duty if is to execute the 
same may he executed within the jurisdiction of any other 
such Court in the manner following/* The result of the 
ruling of their Lordships is, we think, that the provisions of 
the Civil Procedure Code must, he followed in such cases. In 
the case of Hare Krishna Mali anti v. Bishim Chandra Mahanti 
(1) Stephen and Mukerjee JJ. express a serious doubt as to 
whether in view of the ruling in Nilmoni Singles (2) case, it 
can still be said that Act X of 1859 is a complete code is itself 
in the sense of excluding the application of the Civil Procedure 
Code to proceedings thereunder. In the case of Ram Lochan 
Singh v. Beni Prasad Knmri (8), another Bench of this Court 
relied upon the case of Nilmoni Singh (2) and the Full Bench 
ruling of the Allahabad Court in Mad ho Pro hash Singh v, 
Mitrli Man oh or (4), for holding that the provisions of section 
492 of the Civil Procedure Code as to injunctions applied to 
real decrees under the XoHh-WeAorn Province Beni Aet* XT! 
of 1881. transferred for execution to a Civil Court. We think, 
therefore, that the eases decided in disregard or under a mis- 
conception of the ruling of the Privy Council in the ease of 
Nilmoni Singh (2) canned stand in the any of our holding that 
section 8fOA of the Civil Procedure Code was applicable to 
the present ease and tbe learned Denote i nfbvftir failed to 
exercise a lawful jurisdiction vested in btin by law, 

Trt the result, therefore, tbe orders of tbe Deputy Col- 
lector and tbe Collector are set aside, Tbe sale is held to be 
vitro vires and void. 

The parties are relegated to the pnsSfion in which they 
were before the sale. The anclimi-purclmser will get bark 

m ntm i. i,. n. as CaK too m tmm i l it. m cn tc, 2 m, 
ah iDHn i p, r n faK gtr*; • it i i it , n m m, 

L It ft f, A; let, ■ ; 
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the amount paid by him, the decree-holder will realize his 
decretal amount, first, from the deposit made by the petitioner 
under section 310A and any balance in due course of law. 
Each party will pay its own costs in connection with this pro- 
ceeding in all Courts. 

s. M, Rule absolute , 
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APPELLATE CIVIL. 


Before Mr. Justice Core and Mr. Justice Teunoru 


JYOTI PRASAD SINGH 
LACH I 'PUH COAL COMPANY.* 

Mineral rights — Lease — Lessee for years or for life — Lessee, in perpe- 
tuity- — Inien Hon of parties — Landlords rights . 

It is well settled in England that a tenant for life or for years has 
no right to work unopened mines. 

Clegg v. Rowland (1), atid Campbell v, Wardlaw (2) referred to. 
Cordon, Stuart & Co. v, Tihaitnec Seobas Kowaree (3) not fol- 
lowed. Prince Mahomed Buktyar Shah v. Rani Dhojamani (4) and 
Tituram M ukerji v. Cohen (5) referred to. 

There is no difference in principle between a lessee for years and 
a lessee in perpetuity, when nothing is known or can be inferred about 
the intentions of the parties at the time of the’ inception of the lease. 
The landlord continues to have a reversion in mines discovered after 
the inception of the lease. 

Kally Bass Ahiri v. Monmohini Basse e (6) referred to. Abhiram 
Cos warn i v. Shyama Char an Nandi (7) followed. Sonet Kooer v. Him- 
mut Bahadoor (8) referred to. 

I shear Shy am Ohand Jin v. Ram Kanai Chose (9) not followed. 


* Appeal from Original Decree, No. 388 of 1906, against the 
decree of Gopi Krishna Banerjee, Subordinate Judge of Hardware 
dated May 16, 1906. 


(1) (1866) 2 Eq. 160. 

(2) (1883) 8 App. Cas. 641. 

(3) (1864) W. R. 370. 


(6) (1897) T. L. R. 24 Calc. 440. 

(7) (1909) I L. R. 36 Calc. 1003. 

(8) (1876) I. L. R. 1 Calc. 391 ; 


(4) (1905) 2 C. L. J. 20. 


L. R. 3 I, A. 92. 


(5) (1905) I. L. R. 33 Calc. 203; (9) (1911) I. L. R. 38 Calc. 526. 


L. R. 32 I, A, 185, 
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July 11. 
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Mama Charon Nandi v. Ahh'wtm Hn.-nttm 0) and M’*ih ]jh 
Eandey v. 1 tajkumar Thakur (2) di^ngnisM, 

Brojanath Bose v. Du/v/u Prosod Sinyh (3) I5< ’ 5 mHowvd mid li*4d 
to be practically overruled by JZ*m Namyon SUojh hw v. tfrimm 
Chakravarti (4). 

Appeal by Raja Jyoti Prasad Singh ih-o Rahadur ami 

another, the plaintiffs. 

The plaintiff No. 1 in the suit under appeal was tin* 
present proprietor of the Paehcde Estate* and plaint iff No. 2 
was the manager of the estate tinder the Encumbered Ir fan— 
Act. 

The dispute in the suit was with ivierertre to the minora 1 
and underground rights of a village nailed Panel'igaehia 
appertaining to the Paeheie Estate, d he plaint if! \ r;t-e was 
that the defendants Nos. 5 to 85 were in occupation at the 
surface rights of mauza Panchgachia in jnmai right, the re- 
corded tenants in the records of the estate being one Rash loath 
Upadhya and others and that on the 24th dune, 11102, plaint- 
iff No. 2 was for the first, time informed that the Company 
defendants had been working coal in the said vuvna Paneh- 
gachia. The plaint further stated that on enquiry plaint iff 
No. 2 came to know that about 1900 A. 1b* the defendant Com- 
pany acquired title from defendants Nos. 2 to 4. who in their 
turn had obtained .settlement from defendant > Nos. 5 to 85. 
and that in spite of plaintiffs’ protests, the Company defend- 
ants (defendant No. 1) did not stop working the mine* The 
plaintiffs therefore prayed for a declaration that the defend- 
ants had no right to the minerals In the disputed mauza, for 
possession of the underground mines, and for a perpetual in- 
junction restraining defendant No, 1 from working the mines 
in the 'mauza or in any way dealing with the mineral rights 
thereof. 

The main contentions of the several sets of defendants 
were that the mauza in dispute had been held by 7? am d ban 
Misser and others and their predecessors-im -title from before 
the permanent settlement in ialahi or Icheraji hmhmotfar 
(1) (1906) T. L. E. 83 Calc, 511. (3) (1907) I. L. H, M Pale. 7 53. 

m (1906) I. L. IP 34 Calc. 858. U) (1910) I. L. 11. 37 Cale. 723; 

h R 37 I. A. 136 
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right % as a permanent, hereditary and transferable tenure, the 
- mogoli or rent payable for which had all along remained un- 
changed ; and that as such brahmottardars and also by reasons 
of open, peaceful, undisturbed and uninterrupted possession 
of the surface and mineral rights of the mauza , for more than 
1.2 years prior to the institution of the suit, the said Rain- 
dhan Misser and others and the defendants and their lessees 
through, or under them were fully entitled to the surface as 
well as the mineral rights of the mauza . 

The Subordinate Judge held that until the defendants’ 
talabi hrahmottar right was avoided in its entirety, the de- 
fendants Nos. 5 to 85 must be considered as rightful owners 
of the minerals. He accordingly dismissed the suit. The 
plaintiffs thereupon preferred this appeal in the High Court. 


1911 

Jroxi 
Prasad 
Sxngk 
c . ■ 

Laciiifur 

Coal 

Company. 


Dr. Rash B eh ary Ghose (with him Balm Mahendnmath 
Ray and Bahu Lalit Mohan Ghose), for the appellants. The 
main question is* — ‘Assuming that there was a permanent 
tenure, are the defendants entitled as against the landlord to 
claim the minerals?’ 

The present appeal is concluded by the judgment of the 
Privy Council in TTari Narayan Singh Deo Bahadur v. Sriram 
Chahrararti (1). In this case, the High Court found that 
the tenure-holders had a permanent right-: Sriram Chakra - 
•varti v. Ilari N a ram Singh Deo (2), It was conceded 
there that the defendants had a permanent right. Apart 
from that ease, I submit that a tenant has no right to work 
mines which were not open at the time of the lease : see Trans- 
fer of Property Act, section 108, cl. (o). 

The law is England is the same: Clegg v. Rowland (8). 
A mining lease is not a lease, it is a sale of the soil itself : 
Campbell v. Ward! aw (4). See Philip’s Tagore Law Lectures 
(1st Edition) at pp. 47, 217, 222 and 322. The idea that 
the owner of the surface is entitled ex jure naturae- to every 
thing above or beneath it is essentially a modern idea : Sarada 

(1) (1910) I. L. R. 37 Calc. 723; (3) (1866) 2 Eq. 160. 

L. R. 37 I. A. 136. (4) (1883) 8 App. Cas. 641. 

( 2 ) (1905) I, L. R, 33 Calc. 54, 
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Charan Mitral Tagore Law Lectures, p. dtH. Mr. Justice 
Pargiter, ia the ease above oiled, thought that a pvvimuwnl 
lease was a conveyance subject to a rent charge, ami the zemi u- 
dar had no reversion. Bui see A 'ally b*m Ahiri v. Mon wo- 
k-ini Dame (1). The last mentioned ease was approved of by 
their Lordships of the Judicial Committee in Ahhiram 11 os* 
xoami v. Shyama Charm Nandi (2), See also 1 it ant m M ulcer ji 
v. Cohen (3), where the zemindar was held entitled to the 
mineral as against the mudis who were permanent tenure- 
holders. In the ease of Shyama Charm Nandi v. Ahhiram 
Gosmm-i (4) and Megh Lai Pundey x\ Rajhmnar Thakur (5), 
the grants in favour of the lessees .included all rights— Cnai 
haq-haquqA 

The case of Brojanath Bose v. Thtrga Prasad Singh (hi, 
follows the decision in Srimnis ease {?). If Srimm's ease 
is no longer law, my appeal is irresistible. 

Mr. Justice Pargiter thought that a zemindar who re- 
served mineral rights would not be entitled to go on the land 
and work the mines without the consent of the lessees. But 
see Ramesumr Malm v. Ram Nath Bhntfaeharjee (8), ami 
Gandoo M ah at a v. Nil man ee Singh Deo 'Bahadur if! I. Sec 
also Bainbridge on Mines, 5th Edition, 1900 , p, II, 

A permanent tenant cannot make such excavations as to 
cause damage: Girish Chandra Chanda \\ Sirish C-handm Pas 

(10) . A tenant is always a tenant anil never an owner of the 
land: Marti Chander Chaherhuftg v, Bail a a fa Noth Biswas 

(11) . See also Ragdn Majid v. Iftijii Sri Sri IhtrtfH Proso/1 
Singha (12), where it was held that a tenant, though he might 
acquire a permanent right by prescription . had no rijjht to the 
minerals. 

Then there is another view of the ease. Coal was not 
known to have existed in that part of the country i„ the 18th 


(1) (1897) T. L. R. 24 Calc. 440. 

(2) (1909) T. L. R. 36 Calc. 1003. 

(3) (1906) T. L. R. 33 Calc. 203. 

(4) (1906) I. L. R. .33 Calc. fill. 

(5) (1906) I. L. R. 34 Calc. .358. 

(6) (1907) T. L. R, 34 Calc. 753. 


(7) (1905) 1. L. R. 33 Calc. 54. 

(8) (1905) T. I., R. 3.3 Calc. 162. 

(9) (1894) 1 O, L. ,T. 520. 

(10) (1904) 9 C. W. N. 255. 

01) (1902) 1. L. R. 29 Calc. .36.3 
(12) (1904) 9 C. W N. 2S2. 
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century when t lie sc leases were granted. Neither the sseiuia- j^hi 

liar nor the lessees had any idea that they were dealing with Jv<m 

coal. The Paebete liaj was an impartible raj, hence it sim;h 

was thought to be inalienable till recently. The rights of par- j jAC -hipur 

ties to a contract are to be judged by that law which they Coal 

. Com pan v- 

intended, or rather by which they may justly be presumed to 
have intended to bind themselves, notwithstanding a change 
in the law: Abdul Aziz Khan v. Appayasami N nicker (1). 

The next question is— Was this a permanent tenure on a 
fixed rent? This question is immaterial if I succeed on the 
first point. The presumption under section 50 of the Bengal 
Tenancy Act does not apply, as it is not a proceeding under 
that Act. The onus is on the other side. 

Mr. B . (Jhakmvarti (with him Mr. S. P. Sin ha, Babu 
U via kali Mnkherji and Babu Jay go-pal Ghosh), for the res- 
pondents. The rent has not changed. As for presumption, 
see Nun da Lai Gossami v. Atarmoni I Jussi (2). The donor or 
settlor did not reserve any benefit. The tenure was described as 
talabi or mogoli hrahmottar , which meant a gift subject only 
to a condition of payment of a quit-rent. The grant in (pies 
lion was permanent, transferable, heritable and was both of 
surface and subsoil. The ease of Hari Narayan Sin oh De? 

Bahadur v. Sriram Chakmvarti (3), is not a direct authority 
on the point in question. A ease is an authority only for what 
it decides: Quinn v. Leathern (4). In Hari Narayan Singh's 
case (3), the Privy Council held that the defendants 1 tenure 
was not permanent. The decision in Abhiram Goswami s case 
(o), is no longer law: see Is Incu r Shyam C hand J iu v. 

Earn Kanai Ghose (6). Rally Dass Ahiri’s case (7), deals 
with land in Calcutta. A permanent tenure escheats to the 
Crown on failure of heirs of the tenant, and not to the zeniin 
dar: Sonet Kooer v. Ilimmut Bahadoor (8). 

(1) (1903) I. L. ft. 27 Mad. 131; (o) (1909) I. L. It 36 Calc. 1003. 

L. R. 31 I. A. 1. (6) (1911) I. L. R. 38 Calc. 526. 

(2) (1908) 12 O. W. N. 432. (7) (1897) 1. L. R. 24 Calc. 140. 

<3) (1910) 1. L. R. 37 Calc. 723; (8) (1876) I. L. H. 1 Calc. 391; 

L. R. 37 I A. 136. L. R. 3 I. A. 92. 

(4) [1901] A. C. 495. 
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i am a grantee and not a lessee. Section 108, eh {u), ap- 
plies in the abHe.net; of contract to the contrary or loc al usage. 

1 he i'uehete iiaj is not alienable: Anund Lai Sing Dea 
v. Mu ktt raja Jjhimj (Jurroad Aamgim l)m Bahadur (!>♦ 

it would be dangerous it the law laid down in llari 
Varnyan Singh Dm Bahadur v. Sr tram Chakravarti (2), 
were to apply to immanent tenures. Then a patnidur wall 
also not be entitled to deal with mineral??. 

JJr. Mash Behary Chose, in reply. The defendants cull* 
not claim u higher status than that of the defendant taluk* 
dars: see it emulation Vlii of* 171)3, ss. 5 and 7, 

The defendants, even if they hold a permanent tenure 
are not proprietors of the soil. They are mere lease-holders : 
see Rajah Sutty anund Ghossal v. Hurra Ki shore Dutt (3); see 
also Smith’s Landlord 'and Tenant p. 120. 

Cur. adr. vult 


Luxe and Teuxox J J . The case for the plaintiff was that 
the village in suit was- a mal village of his zemindari which 
was held by defendants 5 to 35 ,as ordinary tenants. They, 
leased it to the defendants 2 to 4, who again leased if to the 
defendant 1, the Lachipur Coal Company. It was contended 
that the mineral rights did not belong to the tenants but re- 
mained in the plaintiff, and therefore this suit was brought, 

’ in which the relief claimed was, generally, that the plaintiffs 
rights to the minerals, etc., should be declared and that the 
defendants should be prevented from exercising any such 
rights. The defence -is briefly that the village is u wogoli 
bmhmottar village given to the predecessors of the defendants 
long before the permanent settlement and that the mineral 
rights belonged to the brahmMtardan . The suit was dismiss- 
ed by the learned Subordinate Judge and flic plaintiff appeals. 

The two principal points for decision are, first, whether 
the brahmoUardars are at least permanent tenure-holders and, 

(1) (1850) 5 Moo. I. A. 82. 

(2) (1910) I. L. R. 37 Calc. 723; 

L. It. 37 I. A. 138. 


(3) 0871) 15 W. R. 474, 
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secondly* whether, if so, the mineral rights belong to them or 
to the Raja of Buchete, the plaintiff in the ease. 

The learned vakil tor the appellant lays great stress on 
the evidence that the rent has varied, it cannot be disputed 
that lire laud was granted to the iVrahinms before the perma- 
nent settlement. It seems to us to be of little importance whe- 
ther there were originally three grunts or one. If there was 
originally one grant, it was certainly divided into three be- 
fore the memory of any of the witnesses. But this would not 
in any way affect the permanent character of the tenancies. 
The case of Udoy Chandra Karji v. Aripendm Naraytm if ha-p 
(1), to which reference has been made, proceeded on the spe- 
cial wording of section 5U of the Tenancy Act and cun have 
no application to a tenancy which had been divided long 
before that enactment. Nor is this a case to which section 60 
can have any application. Nor do we think the fact that 
the Brahmins pleaded in certain rent suits that the rent had 
been split up, of any importance. The vital point for decision 
is whether a permanent tenure was given to the Brahmins and 
it makes little or no difference whether the whole village was 
originally given by one grant or lease, or by three. 

The first piece of evidence on which the respondent re- 
lies to prove variation of the rent is Ex. I, filed by the defence. 
This was a statement filed by the then Iiaja in 1197 (1790-91) 
showing* the villages and their jamas in his cha/da , This 
showed 27 mal, 12 tula hi debattar 9 45 talabi brahrnottar and 
some other villages. Against Ranch gachia the village in suit, 
the jama is shown as Its. 25-2, It is argued that this is the 
rental due to the Raja from the villagers. This argument is. 
gounded on the facts that the Raja has only been able to 
recover Rs. 14-12 as rent from Nowdiha, a village appearing 
in Ex. I a little below Paiicligachia with a jama of Its. 14-12 ; 
and secondly , on a statement by one of the Brahmins, Eam- 
dhan Misser, to the effect that as the Raja had filed the 
paper himself it must represent the actual rents of the village. 
If seems to us, however, that there can be no doubt that the 
(1) (1909) I. L. K. m Calc. 287. 
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jama mentioned is the revenue payable to Government. The 
appellant lias by consent tiled three oilier papers, a gosh warn 
of 1201 (1194-05), filed by the Raja, u revenue sale proclam- 
ation of 1797 and a Civil Court sale proclamation of 1307. 
The first two show the sadar jama , that is to say, the Govern* 
merit revenue of Pauehgachia to be Its. 20-3- 1 5 ; and (dourly 
this could not be so if the rent receivable from the tenants 
was only Its. 25-2. The rent of Its. 14-12 decreed with respect 
to Nowdiha must probably be due to some mistake, while as 
to the statement of Bamdhan Misser, it is clear that his 
opinion as to what these papers show h quite valueless. 

The three papers above referred to show, however, that the 
rents received by the Raja from the villages amounted In 
the case of Panehgachia to Ms. 39-3*10, and it is urged that this 
at any rate shows that the rent, which is now Its. 00-14, has 
been altered. But we are unable to accept this argument. 
The statements relate to nearly 100 villages in pargana Sher- 
garh, but, throughout, the mtlat jama bears a steady pro- 
portion of two-thirds to the rental, with inconsideralde varia- 
tions of a few annas. This shows beyond doubt, that there 
is some definite relation between the figures of the two columns. 
And as the rental cannot possibly have been assessed accord- 
ing to the Government revenue it follows, either that the reve- 
nue was assessed on the rental, or that the column of the 
rental was filled up so as to correspond with the revenue with- 
out any regard for the actual facts. The fir*! supposition is 
obviously the most probable and it follows ihat as the Gov- 
ernment revenue, for which the Raja would he responsible, 
bore a direct proportion to the rental, the Raja had ilie 
strongest inducements to estimate the latter as low as possible. 
In these circumstances it seems to us impossible to hold that 
these statements by the Raja are conclusive evidence against 
the Brahmins, who had nothing to do with them, of the rent 
then payable by them. Another document on which reliance 
it placed is a ihoha , said to be of 1218. This is a loose page of 
zemindari accounts, showing the rent due from the six-annas 
share which is said to be the share of Mon Iran TTpndhya. 
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This document does not appear to us convincing. It purports 
to be signed at the top right-hand corner by Moniram. But 
the whole body of the document seems to be in the same hand- 
writing, including an agreement by one Sobharam to pay u 
part of the rent due; though why the tenant should write his 
landlord’s accounts is by no means apparent. There is no 
other evidence worthy of detailed consideration to show that 
the rent has varied* 

It is, ho we ter, for the defendants to show that the rent 
has not varied, and their evidence on this point must be consi- 
dered* Their case is that the tenure is divided into three 
parts, viz., the seven-annas with a rental of Its* 24-b, the six- 
annas with one of Its. 31-8 and the three-annas with one of 
Its, 5, As regards the rental of the six-annas they rely on a 
receipt of 1817, and another of 1825 which show the rent 
to be Its. 29-9, a sum which would in the present coinage 
amount to Its. 31-8-6. The first receipt may not be of much 
value, but the second seems to us a trustworthy document, li 
purports to be granted by a Krok Sazawal , that is to say, a 
revenue officer, in the position probably of a nazir or bailiff, 
placed in charge of an estate when it was under attachment or 
sequestration for default in payment of revenue. There arc 
three witnesses and the appearance of the document is in its 
favour. The learned Subordinate Judge has accepted this 
document as trustworthy and, w r e think, rightly. 

As regards the seven-annas’ share, the defendants rely 
principally on an old judgment of 1808. This is a copy pro- 
duced by the defendants which bears undecipherable seals and 
is dropping to pieces. It is argued that it is not shown to be 
a certified copy and that no attempt has been made to produce 
the original. It appears from the judgment in Brojanath 
Bose v. Burg a Prasad Singh (1), that no old records of the Dis- 
trict of Manbhum are extant and we do not think that the 
absence of the original is fatal. The Subordinate Judge did 
not believe that this document was forged, and we think he 
was right. The document shows that the rent of the seven- 
(1) (1907) I. L. R, 34 Calc. 753, 775. 
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annas was Its. 22-8 sicca, or Its. 24 in currency, that Its. 20 
liad been paid and that the tenants of the seven-annas were en- 
titled to a refund of Its. 8-8. It is suggested that this docu- 
ment and Ex, Iv, above referred to, even if genuine, may be 
and probably were records of collusive transactions intended 
to create evidence. There is nothing, however, to show that 
the defendants were under any necessity to create evidence 
until more than half a century later. 

As regards the three-annas share there is no old evidence on 
either side except the thoka of 1218 to which we have referred. 

It can not be disputed that in 18711 the above rents of 
Es. 24-G and Its. 81-8 and Its. 5 were definitely raised in a suit 
• between the parties and accepted by the Mini si f, and that 
since then the same rents have been paid. That gives a period 
of 28 years before the cause of action in this suit during which 
the plaintiff has apparently been compelled to acquiesce in 
these rents. If he were now to tiring a. suit under the Tenan- 
cy Act for an enhancement of rent, section 60 of the Act would 
render it almost impossible for him to succeed. That; sec- 
tion does not, of course, apply to a suit like the present, which 
is not under the Act, but the conduct of the plaintiff is allow- 
ing* his right of enhancement under the Tenancy Act to be ex- 
tinguished for all the practical purposes of that Act, justifies 
the inference that he knew that that supposed right had no 
real existence or in other words that t lit* rent was iixed in 
perpetuity. 

Although much evidence has been given, that described 
above, appears to us to be all that has much probative force 
on the question whether the rent has varied aud on if. wc feel 
no doubt that the rent has always been the same. 

It is not disputed that the interest of the Brahmins ha> 
been transferable. They’ have dealt with it. as their own and 
their transferees have been recognised by the landlord. This 
fact too is a strong indication that the tenures are permanent. 

‘Taking these facts into consideration, namely, that the 
tenures are described as mogoli brahmottar , that they have 
existed since before the permanent settlement, that the rents 
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have always been the same and that the tenures are freely 
transferable, we have no doubt that the Brahmins were at 
least permanent tenure-holders. This being so the next ques- 
tion that arises is whether they are entitled to the mineral 
rights. It appears to be well settled in England that a tenant 
for life or for years has no right to work unopened mines : 
Clegg v. Rowland (1), Campbell v. Wardlaw (2) ; and this, 
despite the ease of Gordon, Stuart ly Co. v. Tikaitnee S cohos 
Kowaree (3),' has been accepted as good law in India in Prince 
Mahomed Bukiyar Shah v. Rani Dhojamani (4). See also 
Tituram Muhcrjee v. Cohen (5). The question remains whe- 
. ther the position of a tenant in perpetuity is any better in this 
respect than that of a tenant for life or for years, it was held 
in Rally Dass Akin v* Monmohini Do. wee (6), that the land- 
lord continues to have a reversion in the property and this 
was cited with approval in Ahhiram Goswami v. Shyaoiia 
(J Imran Nandi (7). Nor does the fact that the tenure would 
escheat to the Crown in default of heirs [Sonet Koaer v. 
Ilimmut Bahadoor (8)], really negative the supposition that 
such a reversion subsists. If this is so, it is difficult to see why 
there should be any difference in principle between the lessee 
for years and the lessee in perpetuity, when nothing is known 
or can be inferred about the intentions of the parties at the 
time of the inception of the lease. If the opening and work-, 
ing of new mines in the case of a lessee for years is waste, it 
would seem to be the same ultimately in the ease of a lease 
in perpetuity, though the injury is more distant. In either 
ease the tenant might destroy the whole subject of the tenancy 
so that when the landlord came to sell it for arrears of rent, 
he might find that there was nothing to sell. It has been 
argued that the effect of Ahhiram Goswami v. Shama Charon 
Nandi (7) has been weakened by the decision in Is h war 


(1) (I860) 2 Eq. 160. 

(2) (1883) 8 App. Cas. 641. 
m (1864) R. 370. 

( t) (1905) 2 C. L. J. 20. 

(5) (1905) 1. L. R. 33 Calc. 203. 


(6) (1897) I. L. R. 24 Calc. 440. 

(7) (1909) I. L. R. 36 Calc. 1003; 

L. R, 36 I. A. 148. 

(*) (1876) T. h. R. 1 Calc. 391 : 

L. R. 3 I. A. 92. 
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IU11 Shyam Chand Jin v. Hum Kauai (Jhme (ij, but the Ionian* 

Jyoti case is still binding upon us* ileiiauce has been placed ou 

Prasad ^ decisions in Sluuna Chanm Nandi v. A b hi ram Uasimmi 
Since 

v. (2), Lai B amity v. llajkumar Thukttr {*>} , and Broja- 

4 Co An nuth v. Davy a Fromd Singh (4)* The first ease does 

Company, ^ kelp the respondents much. It contains an observation, 
rather than a considered opinion, that a permanent lease, in* 
eluding ‘Till rights of various kinds,” would transfer miner' 
als. There are no words of that kind here, and the decision 
was reversed on appeal though on other grounds. In the 
next case it was held that a permanent lease of land "umi haq- 
haquq ” would transfer the minerals. This is much more in 
the respondents’ favour, as the vague and general words "mai. 
haq-haquq ” add really but little to the effect of the lease. Still 
there is nothing here but a permanent tenure without those 
words or any words, and therefore, the case is not really a deci- 
sive authority. In the third case it was held that certain 
dig wars were permanent tenants, and therefore were entitled 
to the mineral rights in the absence of express reservation. 
This case, no doubt, goes the whole length of the respondents’ 
contention, but we are informed that it is under appeal. 
Moreover, the learned Judges relied principally on the deci- 
sion in Sriram Chakravarti v. llavi Narain Singh Dm Baha- 
dur (5), which has now been reversed cm appeal to the Privy 
Council. 

It has been urged that the Brahmins are more than 
tenure-holders, that they are absolute owners subject 
to a rent charge, that the transfer to them was not a 
lease but a gift burdened with a condition such us the 
Hindu law recognises. The distinction seems to m too line 
to be appreciated. We know nothing as to what the intentions 
of the parties were at the inception of the tenancy . lint in 
times within our knowledge they have been treated as tenants 
and sued for rent and cesses, and have apparently made no 
objection. 

(1) (1911) I. L. R, 38 Calc, 526, (3) (1906) 1. L. R. 34 Vulv. 3->\ 

(2) (1906) I. L. R. a3 Calc. 511. (4) (1007) f . L. R. :u Calc. 

(5) (1905) I, L. R. ^ Calc. 54. 


1 
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# A great deal of evidence has been given to show that other 
persons in the position of the defendants have been dealing 
with the mineral rights as their own, without apparently any 
objection by the Raja, This evidence is open to the obvious 
objection that we do not know exactly what the position of the 
executants of these sales and leases was. It may conceivably 
be the ease that they had sanads , which showed that all the 
rights in the land had been transferred to them. Still, no 
doubt, this mass of evidence cannot be put aside so easily. It 
is not likely that many holders of brahmottar villages are in a 
better position than the defendants in this suit with regard to 
the possession of title deeds, while it does seem clear that 
many of them have been dealing freely with the underground 
rights, and some of the leases go back to I860 and one to 1858. 
This undoubtedly gives the impression that the brahmottar - 
dars generally have been dealing with the underground 
rights. But it is impossible to base a definite conclusion on 
an impression of this nature. Even in Panehgachia, where 
the evidence of such transactions goes back in 1880, the 
Subordinate Judge finds that although the defendants from 
time to time gave leases to speculators in coal, the enforce- 
ment of the leases was too casual and intermittent to justify 
an inference of adverse possession with sufficient continuity 
and publicity. We do not know in how many other cases 
the state of affairs might be found to be the same, and it 
may be that in most of the villages covered by the leases, 
etc,, it may still be open to the Raja to claim the under- 
ground rights. Accepting therefore the fact that the hrah- 
mottardars of the villages of the zemindari have been deal- 
ing with the mineral rights as their own for some time we 
do not think that in reality that fact greatly affects the ques- 
tion of law that we have to decide, namely, whether the 
holder of a permanent tenure, in the absence of all evidence 
of the terms of the lease, should be presumed to own the 
n n d ergron n d ri gh ts . 

It appears from the evidence of Haradhan Sarkar that in 
1877, the then Raja of Paehete bought the sub-soil rights in 
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the village of Kuttarha from certain vwttomridbr* under the 
holders of the village. The witness says that a quarter of the 
village was mid and three-quarters hlmltotftirs. It is urged 
that bhatottar land stands in exactly the same position as brnh- 
mot-tar land , a Bhat being a species of Brahmin. It is argued 
therefore that this purchase amounts to an admission 
that the mineral rights belong to the Brahmin ten- 
ants. But here too we do not know if the Bhats had any 
sanad showing what had been leased to them. The village 
Ivultarha does not appear in the gosh warn papers and the 
argument rests on the unproved assumption that every tenancy 
of a Brahmin in the Pachete Raj is necessarily of the same 
nature and extent. Moreover, the question whether perma- 
nent tenants without written leases are entitled to the minerals 
is a point of law quite doubtful enough to take all value out of 
the admission. Even if it be held that the minerals belonged 
to the Baja, he might very prudently have fortified himself 
by a purchase of whatever rights the tenants might have. 

On the other hand it appears from Ex. I, that in 1858 the 
Bengal Coal Co., executed an agreement in favour of the As- 
sistant Commissioner at Purulia agreeing to pay rent for their 
coal lands. Apparently the Pachete Estate had then come 
under the management of Government. This is evidence so 
far as it goes, that the landlord was also recognised as having 
the right to dispose of the minerals; and probably t hr* fact is 
that the Coal Company thought it prudent to take settlement 
from both sides. 

It lias been faintly argued that the Pachete Kuj is im- 
partible and that at the time that these tenures were grunted it 
was generally understood that an owner of an impartible estate 
could not alienate. But it is not proved that the estate is 
impartible [Anund Lai Singh Deo v. Maharaja Dheraj Gnr~ 
rood Namyun Deo Bahadur (I)] and it is impossible to con- 
test the alienations on that ground when it is clear that more 
than 50 villages in a single pargana were alienated in this 


(1) (1850) .5 Moo. I. A. 82, 103 . 
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way •in the 18th Century, and the validity of the alienations 
has never been questioned. 

It appears to us that the mineral rights must be regarded 
as the property of the Raja. The appeal will accordingly be 
allowed. The plaintiff will get a decree declaring h is title to 
the mineral rights and for an injunction restraining the de- 
fendants from working mines in Paucligachia. He will be 
entitled to Ids costs of both Courts. 

S. m. Appeal allowed . 
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Before Mr. Justice Coxe and Mr. Justice Teimon 

ZAM1L All MED 

r, 

THE MAHARAJAH OF SIKKIM.* 

Political Agent at Sikkim , Court of — Execution of Decree — Transfer of 
Decree for Execution — Civil Procedure Code (Act XIV of 1882) $. 
229 A; (Act V of 1908) ss. 48, j5. 

By the notifications of the 29th March, 1889, and 3rd October, 1907, 
the Governor-General in Council declared that s. 229A of the Code of 
Civil Procedure of 1882 (s. 45 of the Code of 1908) should apply to the 
Court of the Political Agent at Sikkim. 

A decree obtained in the Court of the Political Agent at Sikkim 
and transferred for execution to a Court in British India, could 
therefore be executed within the jurisdiction of that Court. 

Appeal by the judgment-debtors, Zamil Ahmed and 
others. 

On the 11th of January, 1909, the Maharajah of Sikkim 
obtained a decree for a certain sum of money against one 
Zamil Ahmed and others in the Court of the Political Agent 
at Sikkim. The decree-holder got the decree transferred for 
execution to the Court of the Subordinate Judge of "Darjeeling 

■A*. 

* Appeal from Original Order, No. 231 of 1909, against the order 
of F. E. Piffard, Subordinate Judge of Darjeeling, dated March 29, 

1909. 
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through Hie District J udge of l’urueah. On the 2bth of 
March, 1909, the decree-holder by m application to the learn- 
ed Subordinate Judge prayed that the decree might be execu- 
ted by attachment of the property of the judgment-debtors 
mentioned in the application. The judgmentulelitors objected 
to the application for execution on the ground, inter alia , that 
it not being shown that the Court of the Political Agent at 
Sikkim was a Court established or continued by the authority 
of the (Jovemor-Gemeral in Council within the meaning of 
section 48 of the Code of Civil Procedure of 1908, the execu- 
tion could not proceed. 

It appeared that by notifications on the 201 h March, 1889, 
and 3rd of October, 1907, the Governor-General in Council 
declared that section 229A of the Code of Civil Procedure of 
1882 (now section 45 of the Code of 1908), should apply to 
the Court of the Political Agent at Sikkim, 

The learned Subordinate Judge overruled the objection 
of the judgment-debtors, and allowed execution to proceed. 

Against that decision the judgment-debtors appealed to 
the High Court. 


Baba Umakali Makherjee and Baku Kuhnmt Sakai , for 
the appellants. 

Baba Provas Chandra Mi tier s for the respondent. 


Coxe and Tfatnon JJ. In this ease the respondent ob- 
tained a decree in the Court of the Political Agent at Sikkim, 
An application was made to execute this decree in the Court 
of the Subordinate Judge, Darjeeling, The appellant object- 
ed to the execution ; but his objection was overruled, and 
hence this appeal. 

The first and principal point taken on his behalf is that 
it is not shown that the Court of the Political Agent at Sikkim 
is a “Court established or continued by the authority of the 
Governor-General in Council,” within the meaning of section 
48 of the Code of Civil Procedure. It appears to ns, however, 
that this objection cannot be sustained. By reference to 
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the notifications of lb a 29th March, 1889, and 3rd Octo- 
ber, 1907, it appears that the Governor-General in Council 
declared that section 229A of the Code of Civil Procedure, now 
section 45, should apply to that Court. This appears to us to 
show beyond dispute that that Court is a Court established or 
continued by the authority of the Governor-General in Coun- 
cil, because it is only to such Courts that section 45 of the 
Code of Civil Procedure can be applied by the Governor-Gen- 
eral in Council. 

It has been argued that although the Court may be re- 
garded as established or continued by the authority of the 
Governor-General in Council for the purposes of section 45* 
it is not necessarily such a Court for the purposes of section 
43; but, in our opinion, this view cannot be upheld. If it is 
a Court established or continued by the authority of the Gov- 
ernor-General in Council, it is immaterial for what purposes 
it was so established or continued* 

It has also been urged that it has not been shown that 
the decree could not be executed within the jurisdiction of the 
Court of the Political Agent at Sikkim. 

This, however, is a pure question of fact; and, as it was 
not raised by the appellant before the Court below, we do not 
think that we should allow it to be raised now. 

Accordingly, we dismiss the appeal with costs. 

Appeal dismissed 
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UANGA PER S1IAD SAHU 

>A ; -; L': : V' 

.] HALO. * 

Guardian Hindu Widow— Ue-mairiaye-~Umr<tians and Wards Act 

(VIII nflH'lOi ilil—Whrthn- a Hindu widow appointed guardian 
uhrr tL- Art loses hrr rujh t of guardkmokip on r.-manhfft- 
Jf ill, In Widows' lir-Mtifrtitif Art < AT of W>H). «. -I. 

A Hindu widow who has ol.tair.ed a certificate- of guardianship in 
pro, o,h„ 

on her re-marriage, lose her right to act as guardian oi tin- »•"««"• 

Appeal on behalf of the petitioner, Gauga Persliad Saha. 

This appeal arose out of an application for the removal of 
a guardian. The applicant alleged that the opposite party 
Musammat Jhalo, widow of Mahabir Pershad deceased, ob- 
tained a certificate of guardianship of the S-"'>eu and pro- 
perty of her minor sons on the 5th of December, U«4; ti.at 
on obtaining the certificate she married her karpimhn . o»e loo- 
noo Sahu in form on the 29th May. 1909; that re- 

gard being had to the provisions of section oi Act X\ ot 
1850, she lost her right to remain as guardian of her minor 
sons, and that her interest had become adverse to the interest 
of her minor sons. The applicant who was the uncle of the 
minors, prayed under those circumstances that the widow 
might he removed from the guardianship of the minors, and 

that he be appointed in her place. 

The objector, Musammat Jhalo, pleaded (niter aha) that 
by reason of re-marriage, which was sanctioned by the custom 
of the caste, she could not legally he deprived of the guardian- 
ship of the person and property of her minor sons : and that 
the provisions of section 8 of Act XT of 185f, did not apply 

* Appeal from order. No. 11 of 1010. against the order r.f <\ W F. 
Pittar, District Judge of Patna, dated Sept. 1. 1909. 
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to tfie case inasmuch as site was the certificated guardian of 
the minors before her remarriage. 

It appeared that two of the children were examined by 
the Court; one of these supported the application made by his 
uncle, while the oilier preferred to remain under .'.the-- guar- 
dianship of his mother* 

The learned District Judge having* held that no ground 
was made out for the removal of the guardian, dismissed the 
application. 

Against this decision the petitioner, (tonga Pershad 
Sahu, preferred an appeal to the High Court. 

Balm Nareak Chandra Sinha, for the appellant. The 
question is, whether a Hindu widow by re-marriage loses her 
right to act as guardian of her infant sons by her former. hus- 
band. I submit she does lose her right, regard being had. To. 
section 3 of the Hindu Widows’ Re-marriage Act. The low- 
er Court is wrong in holding that the Act does not apply in 
the present case inasmuch as re-marriage was customary 
amongst the class to which the widow belonged. In the case 
of Rami Jehan Begum v. Ram S-urun Singh (1), their Lord- 
ships said that “the rule of forfeiture in Act XV of 1858 
speaks of the general principle of Hindu low; and that even 
when a second marriage is permitted by custom it entails for- 
feiture of all her interest in the first husband’s estate.” Un- 
der the Hindu law, a widow on re-marriage ceases to be the 
surviving half of her first husband; Golap Chandra Sarkar’s 
Hindu Law, p. 144. The case of Pan chap pa v. Sanganha- 
.wwa ( 2 ), supports my contention that by reason of the re- 
marriage a widow’s rights and interests which she might have 
in her deceased husband's property ceased and determined as 
if she had then died. On the re-marriage the child by the 
former husband should ordinarily be considered as a child 
“who had neither father nor mother,” in the .sense of section 3 
of Act XV of 1858 : Khnahali v. Rani (3). Ordinarily a widow 
ceases to he a guardian of a child by her former husband by 
(1.) am) T. L. R. 22 Calc. 589. (2) (im) 1. L. R. 21 Rom. m. 

m am) r. l. r. i ail ioa 
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reason of re-marriage, unless she shows that she should remain 
as such : Mayne’s Hindu Law, 7th edition, j>, 274, where re- 
ference is made to Baee Shea v, Button jee Nuthoa (1), 

Babu Kavunamoye Base , for the respondent. Here the 
question is, whether a guardian having been appointed under 
the Guardians and Wards Act, on her re-marriage, she should 
be removed from her guardianship under section 39 of the 
Guardians and Wards Act, Tinder section 3 of Act XV of 
1856, she does not lose her right to be appointed guardian of 
her children by her former husband; she only loses her pre- 
ferential right to be appointed as such, and she ranks as a 
stranger. The Act has no application to class of people 
amongst whom re-marriage is permitted by custom, and ap- 
plies only to cases in which the validity of re-marriage of 
the widow is not recognised by the caste to which she belongs, 
and reliance has to be placed on the provisions of the Act to 
legalise it. If it be assumed that the Act applies to the facts 
of the present case, then upon a proper construction of sec- 
tion 3 of the Act, the Court has power to appoint m guardian 
the mother who has re-married. The Court is to see whe- 
ther any ground has been made out for the removal of the 
guardian under section 39 of the Guardians and Wards Act, 
A mother remains a mother even after re-marriage, and when 
the Court has appointed her guardian she ought not to be re- 
moved unless a case is made out under section 89 of the 
Guardians and Wards Act. The cases cited by the other 
side, do not touch the point. The case of Rasul Jehm Be * 
gum, v. Ram Sarun Singh (2) goes to show that a Hindu 
widow cannot have any interest adverse to her minor sons, 
Bahu Naresh Chandra Smha r in reply, 

; :■ ; : . I ' v ; . Cur, adn* mlf, 

Mookbkjek AM) Gasp msz XT, This appeal is directed 
against an order by which the Court below has refused an 
, application, under section 89 of the Guardians and Wards 
Act, 1890, for removal of the respondent, a Hindu lady, from 

(1) (1851) Morris. Bom, S. J>. 103. (2) (1895) I. 1, 22 CMe. 589. 
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tlie guardianship of the person and property of her infant 
BOBS ob tlie ground that she has re-married alter the death of 
her first husband. The circumstances, under which the ap- 
plication was made, are not disputed. One Mahabir Pershad 
died about the year 1900. He left a widow, now respondent 
before us, and three infant sons by her. On the 5th Decem- 
ber, 1904, the widow obtained a certificate of guardianship in 
respect of the person and property of her infant sons. On the 
29th May, 1909, she married a second time in sagai form; it 
may be mentioned at this stage, that re-marriage in this form 
is recognised by the caste to which she belongs. On the 28th 
June, 1909, the appellant before us, who is the son of the 
paternal uncle of the father of the infants, applied to the 
Court for the removal of the widow from the office of guardian, 
on the ground that, in view of the provisions of section 3 of 
the Hindu Widows’ lie-marriage Act of 1856, she had, upon 
her second marriage, forfeited her right to act as guardian of 
the person and property of her infant sons by her first hus- 
band. The application was opposed by the widow, and it was 
contended that, in spite of her second marriage, she was a 
fit and proper person to continue as guardian of hex minor 
children. Two of the children were examined by the Court : 
one of these supported the application made by his uncle, 
while the other distinctly stated his preference for his mo- 
ther, The learned District Judge held that no ground had 
been made out for the removal of the guardian, and dismissed 
the application. 

The uncle of the infants who was petitioner in the Court 
below, has now appealed to this Court, and on his behalf the 
decision of the District Judge has been assailed broadly on 
the ground that, under section 3 of Act XV of 1856, the 
mother of the infants ceased to be their guardian immediately 
upon her marriage, and that, in any event, it would not be 
to the interest of the minors that they should continue to live 
under the guardianship of their mother after she had taken a 
second husband. In answer to this contention, it has been 
argued that the Hindu Widows’ B e-marriage Act of 1856 has 
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no application by reason of two circumstances, namely, ford, 
that it applies ouiy to cases where the re»mumiige of the 
widow would have been invalid but for the provisions of the 
Act; and, secondly, that section 8 of Act XV of 18511, even 
if it be held to be applicable, governs only cases of first ap- 
pointment of a guardian, and not cases where, as here, u 
mother appointed guardian during her widowhood is sought 
to be removed on the ground of her re-marriage* It has fur- 
ther been contended that if re-marriage does not operate as a 
ground of forfeiture of the office of guardian, and if the mat- 
ter is in the discretion of the Court, no grounds have been 
established for the interference of the Court. The question 
raised is one of considerable importance and apparently of 
first impression in so far, at any rate, as this Court is con- 
cerned. 

There is no controversy in the case before us that the 
respondent was properly appointed guardian ol‘ the person and 
property of her infant children when the order was made in 
her favour in 1904, under section 7 of the Guardians and 
Wards Act of 1890. Section 80 of that Act specifies the 
grounds for the removal of a guardian appointed by the 
Court. The first nine grounds mentioned in the section have 
obviously no application to the circumstances of this ease. 
The tenth ground, upon which the application of the ap- 
pellant is apparently based, provides that the Court may, on 
the application of any person interested, or of its own motion, 
remove a guardian appointed by the Court by reason of the 
guardianship of the guardian ceasing or being liable to cease 
under the law to which the minor is subject* In the present 
case, the minors are subject to Hindu Law, and the ques- 
tion therefore arises whether under that law the guardian- 
ship of their mother ceases or is liable to cease upon her re- 
marriage. Our attention has not been drawn to any text of 
Hindu Law, which would support an affirmative answer to 
this question. Jagannuth in liis Digest I translated by Cole- 
brook o, voL IV. 1798. pages 842 - 44 , texts 419 - 58 ) deals with 
the question of the proieetion of the property of infants. He 
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first* quotes a text of Mann to the effect that the Xing should 
guard the property, which descends to an infant by inheri- 
tance until he returns from the house of his preceptor or until 
he has passed his minority. To this is added an explanation 
from the iiatnacara, that wealth, which descends to an infant 
by inheritance and becomes the property of the minor, let 
the King guard, that is, let him protect it from the other 
heirs. The learned author adds his own comment that the 
King may commit the share of the minor in trust to anyone, 
co-heir or other guardian. The texts subsequently quoted 
from Vishnu, Sancha and Lie hit a tend to the same conclusion* 
namely, that the King should guard the property of an in- 
fant, and protect it, as he is incapable from non-age of con- 
ducting his own affairs. Jagamiath then comments on a text 
of Baudhayana that, in respect of shares of infants, the King 
must himself, or through some person appointed by him, keep 
the share of the minor ; the expenses and other matters should 
be superintended by the King himself or by a person 
appointed by him ; the property of a minor should be 
entrusted to heirs and the rest appointed with his concur- 
rence, or, if the infant be absolutely incapable of discretion 
with the consent of a near and unimpeachable friend, such as 
his mother and the rest : to which the learned author adds 
that, according to Katvayana kinsmen must guard the pro- 
perty of an infant. In the comments on text 458, Jagannath 
adds that in practice a mother is guardian of a minor and 
of his property; but he seems to hold that she may not al- 
ways be skilled in the conduct of affairs, in which case the 
King, as the universal superintendent, may arrange to guard 
the property by every possible means. The substance of this 
discussion, treated as authoritative in Krista Kissor NeogTiy 
v. Rader ,1 loye (1), which was accepted as good law in Bhihua 
Koer v. Chamela Koer (2), points to the conclusion, that the 
King, as the ultimate protector of the State, may give suit- 
able directions for the protection of the estate of infants, and 
that the test to be applied is to determine what course is bene- 

(1) (1878) 2 0. L. R. 583. (2) (1897) 2 C. W. N. 191. 
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nciul to tiie infant concerned, it cannot, therefore, be affirm* 
ed m an inflexible rule of Hindu Law, that u mother, upon her 
xe-mamuge, k uisquatified to act as guardian at the person 
and property of her infant sons; indeed, the texts of’ Mann 
(IX 14(3, IPO, 191) may militate against any suck rule* 

Beiiunee, however, lias been placed by the learned vakil 
for the appellant upon the ease of Bam Bhtw v. MuUmijm 
Xuthoo (I), as an authority for the proposition, that a Hindu 
mother loses her right to act as guardian of her children by 
reason of her re-marriage* The case mentioned, however, . is 
not an authority for any such comprehensive proposition, 1 ' "lit': 
that case, upon the re-marriage of a Hindu widow by name 
Sheo, Bultonjee N utkoo, the grandfather of her child, com- 
menced an action for possession of the child on the ground 
that as she had contracted a second marriage, by the custom 
of the caste, the plaintiff as the paternal grand father, had 
a right to the child. In so far as we can gather from the 
meagre statement in the report, it was not contested by the 
widow that there was such a custom; but she resisted the 
claim on the ground that, so long as the infant was at the 
breast, the mother had the best right to it. The Court of first 
instance dismissed the suit, us the Basin of the Surat Adalai 
declared the plea of the mother to be good in law* On ap- 
peal the Zilla Judge found that the decision was opposed to 
the rules of the caste, and that as the mother at the time of 
the original trial was seven months gone with child, the plea 
set up in defence, which alone, according to the exposition of 
the Sastri, constituted her right to retain possession of the 
child, no longer held good. The decree of the original Court 
was, therefore, reversed and the possession of the child award- 
ed to the grandfather* The mother of the child then appeal- 
ed to the Bombay* Sudder Court, and a Full Bench (Warden, 
Grant and Larken, J'J.h held, that the view of the Zilla 
Judge was correct; and that the pregnancy of the mother by 
a second marriage had divested her of the right she would 
otherwise have to the charge of a child of tender years by a 

(1) (1851) Morris. Bom. S. D. 103. 
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first* marriage. It is manifest, therefore, that this decision 
was founded on the custom of the caste to which the widow 
belonged, it was alleged by her father-in-law, and not dis- 
puted by her, that according lo such custom she had forfeited 
her right to the guardianship of her son as soon as she con- 
tracted a second marriage. The case cannot consequently be 
treated us an authority for the broad proposition that a Hindu 
mother loses her right of guardianship of her infant children 
by a second marriage. It may be added that the case of 
Muh taboo v. (Junes h Lai (I), where a mother was superseded 
from the office of guardian by reason of loss of caste, can have 
no application in view of Hie provisions of the Hindu Widows’ 
lie-marriage Act, 1856. 

It has next been argued by the learned vakil for the 
appellant that by section 3 of Act XV of 1856, a Hindu widow 
on her re-marriage, loses the right of guardianship of her 
children by her deceased husband. That section provides as 
follows;— ' . cAtr 

“On the re-marriage of a Hindu widow, if neither the 
widow nor any other person has been expressly constituted by 
the will or testamentary disposition of the deceased husband, 
the guardian of his children, the father or paternal grand- 
father or the mother or paternal grandmother of the de- 
ceased husband, or any male relative of the deceased husband, 
may petition the highest Court, having original jurisdic- 
tion in civil cases in the place where the deceased husband 
was domiciled at the time of his death, for the appointment of 
some proper person to be guardian of the said children, and 
thereupon it shall be lawful for the said Court if it shall 
think fit to appoint such guardian, who when appointed shall be 
entitled to have the care and custody of the said children or 
of any of them during their minority in the place of their 
mother and in making such appointment the Court shall be 
guided, so far as may be, by the laws and rules in force touch- 
ing the guardianship of children who have neither father nor 
mother: Provided that, when the said children have not pro- 
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party of their own, sufficient for their support and proper edu- 
cation whilst minors, no such appointment shall he made 
otherwise than With the cement oi the mother, unless the pro- 
posed guardian shall have given security lor the support and 
and proper education of the children whilst minors/’ 

The learned vakil for the respondent lias argued, that the 
application of this section to the case before us is excluded by 
reason of two circumstances, namely, first, that the section ap- 
plies only to cases of first appointment of’ a guardian of an 
infant, and secondly, that it applies only to cases in which 
the validity of re-marriage of a widow is not recognised by 
the caste to which she belongs, and reliance has to be placed 
upon the provisions of the Act to legalise it. He has further 
contended, that upon a true construction of the section itself, 
even if it be assumed to be applicable, the Court is competent 
to appoint the mother, who has re-married, as guardian of 
her infant children, not in her capacity as mother, but as a 
person otherwise suitable for the purpose. In so far as the 
first reason assigned by the learned vakil for the respondent 
for exclusion of the application of the section is concerned, 
we are not impressed by it as well founded. It is an element- 
ary principle, that if a person is appointed guardian of tin 
infant, and events subsequently happen which, if they hud 
existed at the time of the original appointment, would have 
been sufficient to disqualify him from appointment as guard- 
ian, such disqualifying ciivumAances, when they come into 
existence, justify the removal of the guardian. This principle 
is recognised by Donrnt in his Treatise on Civil Laws (Ed. 
Cushing, vol. I, paras. 188.0. and I -JOT) . In so far, however, 
as the second reason urged by the learned vakil for the res- 
pondent with a view to exclude the operation of section 8, is 
concerned, it is in our opinion, more substantial. The view 
was maintained by Sir Charles Sargent, CVF., in Parehh Ran* 
chav v. Bai V akhat (1), that the provisions of section 3 of 
Act XV of 1856 have no application to a ease where the 
■widow belongs to a caste in which re-marriage is permitted * 
(1) am) L h. R, 11 Hem. l!J>, 13U. 
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iu other words, as the object of the Statute was to enable 1911 
widows, who were unable to marry previously, to re-marry, Ganga 
the Statute ought to be considered us a whole, and such of its 
provisions as impose a disability ought not to be applied to ^’ L0 
cases where it is needless for the parties to seek the benefit 
of the provisions which recognise the right of a widow to 
re-marry. In this view, section 3 would have no application 
to the case before us. But it is worthy of note that this doc- 
trine may, and has been carried too far. As was pointed out 
by this Court in the ease of Silga Mad hub v. Srinaih Chan- 
dra (1), the principle of which we recognise as well founded, 
the learned Judges of the Allahabad High Court in Khudda 



v. Durga Pramd (2), Ran jit :v. Had ha Rani [ (8)>- HanamnN^ 
Nandi (4), and Dhamrn v. Nand Lai (fj), appear to have held 
that because section 2 of Act XV of 1856 did not apply to a 
case in which the re-marriage of a widow was recognised by 
the caste, it followed that the interest of the widow in the 
estate of her husband did not cease on such re-marriage. It 
seems to have been overlooked, however, that although section 
2 might not apply, the same result might follow from an ap- 
plication of the fundamental rules of Hindu Law, as point- 
ed out in the case of Matungini Gupta v. Ram Mutton Roy 
(6 ),Murugayi v. Viramakali (7), Rasul Jehan Begum v. Ram 
Surun Singh (8), Vithu v. Govinda (9), and Panchappa v. 
Sanganbasawa (10). In fact in such, eases, as was clearly re- 
cognised in Putla Bai v. Mahadu (11), two questions arise for 
consideration, namely, first, whether the provisions of the 
Statute apply; and, secondly, if they do nut, what is the effect 
of the application of the general principles of Hindu Law? 
This latter standpoint appears to have been overlooked by the 
learned J udges of the Allahabad High Court in the four cases 
just mentioned, as was plainly indicated by Mr. Justice 


(1) nao7) s e. l. j. ,>m. 

(2) (1900) L L. K. 29 All. 122. 

(H) (1898) 1. \j. K. 20 All. 470. 

(4) (1889) L L. R. II All. 090. 

(3) (1889) 9 All. W. X. 78. 
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Buucrji iu (iajtulhur v. Kaunsilla (1), Consequently, iu* the 
wise before us, if we adopt tbe view taken by Sir Charles Bar* 
gent, section ■’ has no application, because It is not disputed 
that the widow belongs to a caste in which re-marriage is re- 
cognised as valid by custom. Apart from this ground, how- 
ever, we are decidedly of opinion that the second contention 
of the learned vakil for the respondent is well founded, name- 
ly, that upon a true interpretation of section 11, the Court is 
not bound to remove the mother, who has been previously 
appointed guardian, from her office merely by reason of her 
re-marriage. That section, no doubt, provides that it shall be 
lawful for tbe Court upon such re-marriage to appoint some 
proper person to be guardian of the children in the place of 
the mother: and that in making such appointment the Court 
shall be guided, so far as may be, by the laws and rules iu 

force touching the guardianship of children who have neither 

■ ■ ■ ■ ■" ■ . . . . 

father nor mother. The law clearly contemplates that the ' 
widow upon re-marriage ceases to be the widow of her first 
husband. She consequently loses her preferential right to 
act as guardian of her children by her first marriage, Bui 
although such re-marriage is equivalent to a civil death in 
respect of her first husband and his children by her so far as 
their guardianship is concerned, she is not physically dead. 
This is manifest from the proviso to section 8, which contem- 
plates that when the children have not properly of their own 
sufficient for their support and proper education, no guardian 
shall be appointed otherwise than with the consent of the 
mother, unless the proposed guardian gives security. It has 
even been held (see section 5) that such a re-married widow 
may succeed to the estate' of her son by her former marriage ; 
Altora Suth v. Boreani (2), Ckmnar Haru Dalmel v, Ka*hi 
(8), Basappa v. Rayam (4), To put the matter briefly, the 
legislature recognises that such re-marriage not only does not 
operate as a physical death of the widow, but it does not 
operate even as a civil death lor all purposes. Fueler such 
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(1) (1908) I. L. R. 31 AIL 161. 

(2) (1868) 2 R, L. R. 199; 

11 W. R. 82. 
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(3) (1902) I. L. R. 26 Bom. 388. 

(4) (1904) I. L. R. 29 Bom. 91. 
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circumstances it is impossible for us to bold that tbe Court 
may not appoint the mother as guardian of her children by 
her first marriage notwithstanding* the provisions of section 3 
’ of the Hindu Widows’ Re-marriage Act. The only effect of 
the section is that the preferential right to the appointment 
she would otherwise have [Maenagh ten’s Considerations on 
Hindu Law* p. 25; Macnaghten on Hindu Law* vol. I* p. 103; 
Oorahee Kowvr v. Rajlmnsee (1)]* is destroyed* and If she is 
appointed, she must be appointed. as a stranger [Khushali v. 
Rani (2)]; in other words, the Court has a discretion in the 
matter, though ordinarily, unless good cause were shown to 
the contrary, the Court would appoint a relation as guardian 
under section .3 in place of the mother. 

The question, which has been argued before us, has, it 
may be observed, been raised and decided in England. Under 
the law as it stood, before the Guardianship of Infants Act, 
1888* it appears to have been repeatedly held that the second 
marriage of a widow does not operate as a necessary superses- 
sion from the guardianship of her infant children by her first 
marriage: Villareal v. Hellish (3). In the case of In re Gor~ 
nail (4), the practice of the Court was stated to be upon the 
re-marriage of the widow* to direct a reference for the ap- 
pointment of a new guardian and, under such reference, to 
continue her as guardian or re-appoint her with others : 
Anonymous (5), Jones v. Powell (6), Poiinger v. Wightman 
(7). The matter in England is, as we have stated* now regulat- 
ed by a Statute, and in X. v. Y. (8), it was ruled, by the Court 
of Appeal, that the mere fact of the second marriage of the 
mother to a husband of a different faith from that of the 
father of her children, was not a ground for interference by 
the Court for the purpose of adding a co-guardian with her. 
It is manifest, therefore, that in England, there is no in- 
flexible rule that a mother, upon re-marriage, must neees- 


(1) (1847) Beng. S. B. A. 557. 
m (1882) I. L. R. 4 All. 195. 

(3) (1737) 2 Swans. 533, 

(4) (1839) 1 Bear. 347. 


(5) (1837) 8 Simon 846. 

(6) (1846) 9 Beav. 345. 

(7) (1817) 3 Mer. 67. 

(8) [18991 1 Ch. 526, 
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sarily be removed from the office of guardian of her infant 
children. c 

A similar view has been maintained in the American 
Courts, and it has been ruled that a woman may be appointed 
guardian of the person and property of her child by first mar- 
riage although she has married again and lives with her hus- 
band: In re Hermance (1). In Louisiana, on the other hand, 
the re-married mother is allowed to act as guardian, only if 
the Court is advised of her fitness by what is called a family 
meeting: Robins v. Weeks (2), In re Mossy (3), Jewell v. I)e- 
blanc (4), Gauded v. Gauded (5}. We do not refer to these 
English or American cases as furnishing in any way authori- 
ties binding upon this Court in the decision of the matter, 
which .must be determined on principles recognised by Hindu 
Law, under which system the conception of the marriage re- 
lationship is fundamentally different from what prevails in 
other systems of jurisprudence; but these cases serve to indi- 
cate that there is no foundation for the suggestion, made by 
the learned vakil for the appellant, that the view taken by 
the Court below is manifestly unreasonable. It is also worthy 
of note, as pointed out by Domat (vol. I, section 1378), that, 
although under the Civil Law, women could not be guardians 
they could be so to their own children. Mothers and grand- 
mothers were qualified, because the authority which nature 
gives them over their children, and the affection which they 
have for their interest exempt them from the rule which ex- 
cludes women from guardianship : and as the mother was 
capable of being guardian, the guardianship might be like- 
wise committed to her second husband, who is described as 
the father-in-law to the minors : (see also Salkowsld on Ro- 
man Private Law, p. 302). 

On a review, then, of the principles and authorities we 
have examined, the position may be summed up as follows : 
There is nothing in Hindu Law to make it obligatory upon 

(1) (1884) 2 Bern. Bar, 1 . (4) (1903) 110 La. 810; 

(2) (1827) 5 Martin N. S. 379. 34 Southern 787. 

(3) (1843) 3 Eohinson 390. (5) (1859) 14 La. 112. 
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the Court to remove the mother from the office of guardian of 
her infant children, merely because she has re-married : there 
is also nothing in the statutory provisions on the subject 
which compel the Court to direct her removal under similar 
circumstances; while, the fact that, in spite of her re-mar- 
riage, she is allowed to continue to act as guardian according 
to other civilised systems of jurisprudence plainly indicate 
that the appointment is not so contrary to dictates of humani- 
ty or principles of universal justice as the learned vakil for the 
appellant contended. In fact, in many instances, the inflexi- 
ble rule suggested by the learned vakil for the appellant, if 
adopted, might lead to the serious injury of an infant of ten- 
der years. We must hold, therefore, that although the 
Court has a discretion to remove a Hindu mother from the 
office of guardian of the children of her first marriage, when 
she has re-married, the exercise of such discretion must be re- 
gulated from the point of view of the welfare of the infant 
concerned. In the case before us, upon the facts disclosed in 
the evidence, there is no room for controversy as to the man- 
ner in which this discretion ought to be exercised. The first 
child has, no doubt, indicated his preference for his uncle; 
the second, however, has pronounced clearly in favour of the 
mother. The first child is stated to be half-witted, and there 
can be no doubt that the appellant has done his best to cause 
estrangement between the mother and the son. The charges 
of neglect have been proved to be wholly groundless. The 
learned District Judge therefore, . rightly refused to remove 
the mother from the office of guardian. 

The result is, that the order of the Court below is affirm- 
ed and this appeal is dismissed with costs. 


Appeal dismissed . 
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CRIMINAL REVISION. 

■ * 

Before Mr . Justice Caspevsz and Mr . Justice Sharf uddin. 

KAMINI MOHAN DAS GUPTA 

/ 17 . 

HARENDRA KUMAR SARKAR.* 

Prohibitory order— Excavation of a tank — Injury to adjoining house — 
Likelihood of a breach of the peace — Order passed on personal 
apprehension of the Magistrate without evidence taken or 
urgency recorded — Criminal Procedure Code ( Act V of 1898) s. 144 * 

The petitioner excavated a tank on his own land, adjoining the 
house of the opposite party, and the latter objected to the excavation 
on the ground that his house would be thereby rendered unsafe. No 
likelihood of a breach of the peace appeared from the police report 
or the written statements of the parties, but the Magistrate made the 
order under s. 144 of the Criminal Procedure Code without inquiry 
or recording any urgency : 

Meld, that the order was illegal, and that s. 144 was not applicable 
without inquiry or recording any urgency. 

The petitioner, Kamini Mohan Das Gupta, and the opposite 
party, Harendra Kumar Sarkar, were pleaders practising in 
the Civil Courts at Magura in the district of Jessore. In 
February 1911 the former commenced to excavate a tank on 
his own land about 10 feet from his residential house. The 
latter, who had a house about the same distance from the 
western bank of the tank, objected to the excavation on the 
ground that it would render his house unsafe. On the 6th 
April 1911, the Sub-Inspector of police of Magura inspected 
the locality, and submitted a report to the Sub-Divisional 
Magistrate of Magura stating that the parties were “con- 
testing regarding the excavation of a tank,” and that, “if 
the tank is excavated, then sooner or later the house of the 
first party (Harendra Kumar), which is adjacent to it, will 
go down to its bed.” He prayed that action under s. 133 of 

* Criminal Revision, No. 497 of 1911, against the order of A. L. 
Gupta, Subdivisional Magistrate of Magura, dated April 19* 1911. 
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the Criminal Procedure Code might be taken. Upon the 

receipt of the report the Sub-Divisional Magistrate passed an Kamini 

order calling upon the petitioner and the opposite party “to Gupta 

show cause, on the 10th April, why an order under s. 144 of v. 

_ . . _ p . Harendra 

the Code should not be passed requiring the former to abstain Kumar 

from either the excavation of the tank or the exercise of any Sarkar. 

right over the disputed portion of the land.” 

Notice was issued on the petitioner on the same day in 
the following terms : — 

Whereas it has been reported to me that a quarrel has arisen 
between yon and Harendra Kumar Sarkar, owing to the excavation 
of a tank by you on the western side of your house, and as there is a 
likelihood of a breach of the peace regarding the land on the western 
bank of the tank, you are required to appear before this Court, on 
the 10th April, to show cause why an injunction under s. 144, Or. P. 

C. should not issue against you. 

Notice was also issued on the opposite party to the fol- 
lowing effect : — " 

As there is a police report that there is a likelihood of a breach of 
the peace with Kamini Babu on account of his excavating a tank on 
the eastern boundary of your house, you are required to show cause 
why an order under s. 144 should not be passed. 

The parties filed their written statemnts on the 10th 
April. The petitioner alleged that he had done nothing to 
cause a likelihood of a breach of the peace ; that the land on 
which the tank was being excavated, including the western 
bank, was his own ; that he had no quarrel with the opposite 
party regarding the land, of which he was in undisputed 
possession; that the tank would not injure the house of the 
opposite party, and that there was no likelihood of a breach 
of the peace with respect to the excavation of the tank. 

Harendra Kumar in his written statement submitted that the 
excavation would bring his housa down ; that there had been 
as yet no settlement of the boundary line between their lands ; 
that if the petitioner was allowed to excavate further, he 
(Harendra) would have great difficulty in proving the boun- 
dary line; and that immense loss would be caused to him. 

On the 11th April the Magistrate, after perusing the written 
statements, made the following order : “Unless the parties 

62 
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1911 compromise their dispute by the 19tli instant the rule r wili 
Kamini be made absolute. ”, Neither party appeared on the 19th 
n 9 r was an 7 evidence recorded but the Magistrate passed an 
v. order in these terms : — 

^Kumah A Nobody applies for further time. The rule is made absolute. 
Sarkar. Ordered under s. 144 Cr. P. C. that, whereas I am satisfied that 
there are grounds to apprehend a breach of the peace, in connection 
with a dispute that exists between Kamini Mohan and Harendra 
Kumar, in connection with some land between their homesteads, no 
party shall exercise any right of possession on the western bank and 
slope of the tank excavated between their homesteads. Further ex- 
cavation of the said tank on the said side is hereby forbidden. 

The Magistrate submitted in his explanation to the High 
Court that from bis personal knowledge, bis local inspection 
and his interview with the parties, he was satisfied that there 
was a likelihood of a breach of the peace between them, and 
that he had, therefore, taken action under s. 144, instead of 
s. 133 of the Code, as recommended by the police. 

Mr. H. N. Sen and Babu Tmilakya Nath Ghose , for the 
petitioner. 

No one appeared to show cause. 

Caspersz and Sharfuddin JJ. We are asked in this 
Rule to set aside an order of the Sub-Divisional Magistrate 
of Magura, purporting to be under section 144 of the Cri- 
minal Procedure Code, on two grounds, namely, first, that 
the terms of section 144 of the Criminal Procedure Code were 
not duly complied with, and, secondly , that there is no pro- 
bability of a breach of the peace. 

The facts of the case are sufficiently trivial. They 
appear to be these. The parties are pleaders at Magura. 
The petitioner began to excavate a tank near his house, and 
the police apprehending that, if he continued to do so, the 
house of the opposite party would sooner or later go down 
into the bed of the tank, approached the Magistrate to take 
action under section 133. The Magistrate appears to have 
had an interview with the pleaders, and to have advised them 
to compromise. Then, on the 19th April 1911, and without 
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turther enquiry and without recording any urgency in the 
matter, the Magistrate made his Rule absolute not on the 
ground reported by the police but, as appears from his pre- 
sent explanation, from his personal apprehension that the 
parties would break the public peace. 

It appears to us that the order is entirely misconceived,' 
and it cannot possibly be sustained. No cause is shown, but 
we have examined the papers and read the explanation of 
the Sub-Divisional Magistrate. It is obvious from a bare 
recital of the facts that section 144 of the Criminal Proce- 
dure Code was not applicable, and that the order was not 
passed on any real apprehension properly arrived at. Orders 
under section 144 are not intended for the purpose to which 
the Magistrate has applied his powers under that section. 
The section is ordinarily to be used in cases of urgency, and 
should not be allowed to take the place of any other provi- 
sion of the law which might more appropriately apply. If 
the opposite party had been so advised, he might have ob- 
tained against the petitioner an injunction to prevent him 
from continuing the excavation of the tank. In this view, 
we make the Rule absolute, and set aside the order complained 
of. 
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APPEAL FROM ORIGINAL CIVIL. 

... e 

Before Sir Lawrence R. J enhins, K.C.I.E., Chief Justice , and 
Mr. Justice Woodroffe . 

GOLAP JAN 

v. 

BHOLANATH KHETTBY.* 

Malicious Prosecution — Action on the case — Cause of action — Complaint 

laid, but no process issued — Criminal Procedure Code (Act V of 

1898) s$. 202 y 203 — Defamation — Privilege . 

Where a complaint had been laid before a Magistrate by the de- 
fendant against the plaintiff for criminal breach of trust, and the 
Magistrate had referred the matter to the Police under section 202 
of the Criminal Procedure Code, for enquiry and report and finally dis- 
missed the complaint under section 203 of the Criminal Procedure 
Code, without issuing process : — 

Reid, that the prosecution had not commenced, and no suit for 
malicious prosecution was maintainable. 

Yates v. The Queen (1) and Clarice v. Postan (2) referred to. 

Nor would there lie any action on the case analagous to malicious 
prosecution. 

Reid, further, that the complaint, even if defamatory, was abso- 
lutely privileged. 

Appeal by Golap Jan, the plaintiff, from the judgment 
of Pugh J. 

This appeal arose out of a suit for malicious prosecution, 
the main issue being whether tbe criminal proceedings bad 
reached the stage when a ^prosecution” could be said to have 
commenced. Failing a suit for malicious prosecution it was 
contended the plaintiff was entitled to relief, inasmuch as he 
disclosed injury and damage resulting from the wrongful con- 
duct of the defendant. 

It appears that Golap J an and Bholanath Khettry joined 
in a venture to conduct a wrestling entertainment for profit, 
the former being entitled to a ten-annas’ share, and the lat- 

*• Appeal from Original Civil, No. 71 of 1910. 

(1) (1885) L. K. 14 Q. B. D. 648. (2) (1834) 6 C. & P. 423. 
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ter to a six-annas 5 share of the profits. The duty of the 1911 
former was to procure wrestlers, and that of the latter, to Golap Jan 
finance the undertaking, and to have charge of all moneys in ^ H0I ^' NATH 
connection therewith. Khettry. 

It was alleged in the plaint that the undertaking yielded 
a profit of Its. 30,000, that on the 25th March, 1909, the plain- 
tiff caused a letter of demand to be written to the defendant 
claiming a proportionate share, and that on the 29th March, 

1909, Bholanath laid a false complaint against him before 
the Chief Presidency Magistrate, charging him with criminal 
breach of trust in respect of three sums of money aggregating 
Es. 1,700, and that on the 15th April, 1909, the defendant 
was examined by the Magistrate and his complaint dismissed. 

The plaintiff charged the defendant with having acted mali- 
ciously and without reasonable and probable cause, and al- 
leged that he had been injured in his reputation and in- 
curred certain expenses in defending himself. He assessed 
his damage at Es. 10,000. 

In his written statement, the defendant denied that any 
profit had accrued, and alleged that the undertaking had re- 
sulted in a loss of Es. 12,000, towards which the plaintiff had 
failed to contribute. He denied that the complaint was false 
or that he had acted maliciously or without reasonable or 
probable cause, and alleged he was acting bona fide and with 
the object of protecting his own interests. It was further 
alleged that the complaint was dismissed by the Magistrate, 
on the ground that the dispute between the parties was of a 
civil nature, and damage to the defendant was denied. The 
defendant finally submitted that the complaint and examina- 
tion did not amount to a prosecution and that the plaint dis- 
closed no cause of action. 

Pugh J., before whom the suit came on for hearing in 
the Court of first instance, refers to what occurred in the Po- 
lice Court as follows : — 

“What is alleged to have occurred in the Police Court was this: 

On an application to the Presidency Magistrate he, following a practice 
very common in the Police Court founded on section 202 of the Cri- 
minal Procedure Code, referred the matter to the Police for en- 
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quiry. An enquiry was held and as the result of that enquiry the 
Magistrate after hearing the report refused to issue process on tile 
ground that the case was a civil one.” 

The complaint was dismissed by the Magistrate under 
section 203 of the Criminal Procedure Code. 

In the Court of first instance, it was desired by both 
parties that judgment should be given on the issue whether 
the action was maintainable, without any evidence being 
offered, and Pugh J., in his judgment, made the following 
reference to this procedure: — 

<£ I have given the parties an opportunity of placing their evidence 
before the Court with a view to enable the Appeal Court to deal with 
the whole matter, but both parties agree that this course would not be 
a convenient one for them. A considerable amount of evidence might 
be taken which would be wasted and both parties ■ are desirous that 
I should simply give my judgment at this stage without taking any 
evidence on the point raised. If the matter goes to the Court of Ap- 
peal, and my judgment is corrected the case will come back and evi- 
dence can then be brought forward. Having regard to the circum- 
stances it seems that this Gourse will be the one most convenient for 
all parties, and as both parties desire that evidence should not be 
offered, I see no objection to that course.” 

On the 18th July, 1910, Pugh J., dismissed the suit. 
After reciting the facts, his Lordship continued: — 

“By Mr. Chaudhury, it is argued that a prosecution under the 
Criminal Procedure Code commences when the complaint is filed. In 
support of that contention he has in his favour two decisions of the 
Bombay High Court. On the other hand Fletcher, J. has held follow- 
ing Yates v. Queen (1), that the prosecution does not commence till 
process is issused. He Bozario v. Golab Ghand Aundjee (2). The Bom- 
bay decisions are both of them to some extent obiter dicta , Imperatrix 
v. Lakshman Sakharam , , Vaman Hari and Balaji Krishna (3), being 
in connection with a criminal prosecution and involving a discussion 
as to the sanction necessary before prosecution could take place. In the 
later Bombay case, Ahmedbhai v. Framji Edulji (4), it is stated in the 
judgment that a prosecution commences from the filing of the com- 
plaint and an action for malicious prosecution will lie even if the Court 
does not entertain the complaint. But though there is this statement 
in the judgment in fact that Court had entertained the complaint and 
proceeded with regard to some at any rate, of the charges. I am ask- 
ed in this state of the authorities to dissent from Fletcher, J.’s deci- 
sion and concur with that of the Bombay Court. In a case of this 

(1) (1885) L.R. 14 Q. B. D. 648. (3) (1877) I. L. R. 2 Bom. 481, 487. 

(2) (1910) I. L. R. 37 Calc. 358. (4) (1903) I. L. R. 28 Bom. 226. 
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kind where the matter has been recently decided by a Judge sitting hr 1911 
the Original Side I do not think it is for me to go further into the q q ^' j an 
matter. There is no dfcubt some force in what Mr. Ohowdhury says that v . 
if a complaint is lodged and a police enquiry directed under Section Bholanath 
202 of the Criminal Procedure Code there is to all intents and pur- Khettry. 
poses, or may be, a trial before the Police Officer or Inspector. He 
points out that in this particular case evidence was given. An attor- 
ney appeared and witnesses were examined and one knows that as a 
matter of fact in these cases of Police enquiries people are often put to 
a considerable amount of trouble and no little expense for which 
they have some claim to be compensated if the complaint is groundless 
and malicious. On the other hand an action for malicious prosecu- 
tion is, if I may so describe it, an imported action from English Law 
and it is recognised that by that action a man has certain remedies by 
way of a suit for malicious prosecution provided his adversary has suc- 
ceeded in initiating a prosecution against him by getting a Magistrate 
to issue process but not otherwise. It is stated in Addision on Torts 
that the proceedings commence when the complaint is filed but this as 
pointed out by Fletcher, J. is not correct on the English authorities. 

It may be that there is a wrong for which a party has a remedy if 
process is actually issued against him. It may be on the other hand 
that he is without remedy and suffers no wrong provided a man simply 
lodges a complaint against him before a Magistrate on which no action 
is taken. 

This may be one of the things which though unpleasant and pos- 
sibly expensive is a damnum sine injuria such as accidental injury. It 
may be that the law considers the Magistrate is a sufficient protection 
and that the complainant is only liable if he in effect misleads the 
Magistrate not otherwise. 

The point is not certainly so clear in favour of Mr. Ohowdhury 5 s 
present contention that 1 feel myself in any way called upon to express 
an opinion one way or the other. If the matter was res Integra and 
to be dealt with on first principles it would be an arguable question 
with a good deal to be said on both sides as to whether in India an 
action of malicious prosecution or an action analogous thereto ought 
not to be under the circumstances of this case and that before Fletcher, 

J. But the question having once been decided on the Original Side 
of this Court in my opinion the only place where the matter can be 
properly further agitated is the Court of Appeal. 

From this judgment the plaintiff appealed. 

Mr. S . P. Sinha (Mr. A. N. Chaudhuri with him), for the 
appellant. The gist of the action for malicious prosecution 
is setting the criminal law in motion without reasonable and 
probable cause, and does not contemplate the issue of jxroeess. 

The object is that a person who is put in risk of loss of liberty 
or reputation, should have a remedy. Prosecution com- 




■834 


INDIAN LAW EXPORTS [VOL. iXXVIll 


1911 mences when the charge is laid. Dc Rozario v. GWa& Chand 
GolaT Jan Anundjee (1), which Pugh J. followed, has been wrongly de- 
Bhoianath c ided. ^at case, Pletcher J. misread Yates y. The Queen 
Khettry. (2), and was wrong in holding that the passage in Addison on 
Torts, 8th edition, p. 249, “that it was not necessary that the 
charge should be acted upon by the Magistrate, 55 was unsup- 
ported by authority. Clarke y. Postan (3), and Thorpe v. 
Priestnall (4) cover the point. 

[Woodrqeee J. If there is a prosecution the commence- 
ment is the laying of the complaint : but it does not follow, 
that that would be the commencement if the prosecution falls 
through.] 

It was pointed out by Wilson J. in Karim Buksh v. 
Queen-Empress (5) that in this country a prosecution may 
commence in one of two ways, viz., under section 154 or sec- 
tion 191 of the Criminal Procedure Code. In either case, a 
civil action for malicious prosecution would lie. The Indian 
authorities are hnperatrix v. Lakh smart Sakharam (6), and 
Ahmedbhai v. Framji Edulji (7). 



Failing malicious prosecution an action on the case would 
lie in common law: Atwood v. Monger (8). If the charge is 
false, and injury is occasioned, an action will lie. The plain- 
tiff has been caused harrassment and risk, and the damage 
is the expenditure reasonably and properly incurred in de- 
fending himself. It cannot be said the plaintiff was acting 
voluntarily in appearing to defend himself at the Police en- 
quiry. The laying of the charge is an indictable offence un- 
der section 211 of the Indian Penal Code; hence it is a wrong. 
The combination of wrongful action and loss, must be action- 
able. The laying the charge puts the plaintiff in jeopardy. 

[Jenkins, C. J. referred to Girish C bunder Mitter v, 
Jatadhari Sadukhan (9)]. 

(1) (1910) I. L. B. 37 Calc. 358. (5) (1888) I.L.R. 17 Calc. 574, 577. 

(2) (1885) L. E. 14 Q. B. D. 648. (6) (1877) I. L. R. 2 Bom. 481. 

(3) (1834) 6 C. & P. 423. (7) (1903) I. L. R. 28 Bom. 226. 

(4) [1897] I. Q. B. 159. (8) (1653) Sty. 378. 

(9) (1899) I. L. R. 26 Calc. 653. 
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Mr. B. C. Mitter, for the respondent. The main ques- 
tion in issue is^ whether there has been a “ prosecution.’ ’ Golap Jan 
From sections 202, 203, and 204 of the Criminal Procedure Bholanath 
Code, it is clear that the proceedings had not reached the stage Khettry. 
when a prosecution could be said to have commenced : see 
authorities cited in the notes to Swaminadhan’s Code of Cri- 
minal Procedure, sections 202, 203 and 160. See also In re 
Tukaram Udaram (1). In a prosecution, the accused must be 
present : at the police enquiry under section 202, he need not 
be present or incur any expense in his defence. The object 
of holding the enquiry would be to prevent a prosecution if 
possible. At the enquiry the position of the plaintiff was 
not that of an “accused” : Mohesh Chunder Kopali v. Mohesh 
Chunder Dass (2). In De Rozario v. Gulab Chand Anundjee 

(3), Fletcher J. based his judgment on the provisions of the 
Criminal Procedure Code. As regards English authorities, it 
is submitted they are also in respondent’s favour. Yates v. 

The Queen (4) may not be directly in point, but the observa- 
tions in that case are worthy of great consideration. See also 
Gregory v. Derby (5), Hope v. Evered (6), Elsee v. Smith (7), 

Clerk and Lindsell on Torts, 3rd edition, p. 609, and Bullen 
and Leake’s Precedents, 3rd edition, p. 355, which has been 
followed in No. 31 of Appendix A of the Frist Schedule of 
the Civil Procedure Code. A prosecution actually com- 
mences when process is executed : in the case of a warrant, 
when arrest has been affected; in the ease of a summons 
when the summons has been served. The wrong in malicious 
prosecution is analogous to the abuse of privileged occasions 
in the law of defamation: see Pollock’s Law of Torts, 8th 
edition, p. 315, citing Allen v. Flood (8). If the argument 
for the appellant is sound, the plaintiff would not be required 
to prove want of reasonable and probable cause. To succeed 
in an action on the case, the plaintiff must bring himself 


(1) (1904) 6 Bom. L. It. 91. 

(2) (1882) 10 G. L. R. 553. 

(3) (1910) I. L. R. 37 Calc. 358. 

(4) (1885) L. R. 14 Q. B. D. 648. 


(5) (1839) 8 C. & P. 749. 

(6) (1886) L. R, 17 Q.B.D. 338. 

(7) (1882) 1 Dow. & R. 97. 

(8) [1898] A, C. 1, 125. 
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1911 wi thin the words of Lord Macnaghten in Quinn v. Leathern 

GotlT Jan (1), ‘'that a violation of legal right committed knowingly is 

„ a cause of action.” 

Bholanath 

Khettey. Cut. adv . vult. 

Jenkins C.J. The suit which has given rise to this ap- 
peal is described by the plaintiff as one for malicious prose- 
cution or failing that as a suit disclosing injury and damage 
to him and so entitling him to relief. 

The suit came in the first instance before Pugh J., who 
gave the parties an opportunity of placing their evidence be- 
fore the Court, but both sides agreed that it would not be 
convenient to call evidence until it was determined whether 
the plaint, supplemented by certain facts J as to which the 
parties were agreed, disclosed a cause of action. To this the 
learned Judge assented and in the result he has dismissed the 
suit. From this judgment the present appeal has been pre- 
ferred. 

So far as the suit purports to be one for malicious prose- 
cution the material facts on which our decision is invited, are 
briefly these. On the 29th of March 1909, the defendant 
Bholanath Ehettry laid a complaint in the Calcutta Police 
Court against the plaintiff for criminal breach of trust. The 
Magistrate under section 202 of the Criminal Procedure Code 
referred the matter to the Police for enquiry and finally dis- 
missed the complaint. The question is whether assuming 
malice and lack of probable cause, there was such a prosecu- 
ton as is necessary for the maintenance of a suit for malicious 
prosecution. 

To determine whether or not there was a prosecution re- . 
gard must be had to the Criminal Procedure Code. 

Chapter XV treats of the jurisdiction of the Criminal 
Courts in inquiries and trials and by section 191 it is pro- 
vided (among other things) that a Magistrate may take cogni- 
zance of any offence upon receiving a complaint of facts which 
constitute such offence. Chapter XVI deals with complaints 
(1) [1901] A. C. 495, 510. 
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lu Magistrates, and by the first section of this chapter, . (see- 1911 
tion kOo ) it is provided that a Magistrate taking cognizance Golap Jan 
ot an offence upon complaint shall at once examine the com- ^holanatb 
plainant upon oath. Khettry. 

Section 202 empowers a Magistrate, if he sees reason to Jenkjns 
distrust the truth of a complaint of an offence, to postpone 
tlie issue of process for compelling the attendance of the per- 
son complained against and to direct a previous local investi- 
gation to be be made by a Police officer for the purpose of 
ascertaining the truth or falsehood of the complainant. 

And then comes Chapter XVII which is headed “of the 
commencement of proceedings before Magistrates. 55 Section 
204 provides that if in the opinion of a Magistrate taking 
cognizance of an offence there is sufficient ground for pro- 
ceeding and the case appears to be one in wffiieh a summons 
should issue in the first instance, he shall issue his summons 
for the attendance of the accused. 

Now, in this case the stage indicated in Chapter XVII, 

4 ‘the commencement qf proceedings before the Magistrate. 5 ' 
was never reached : the Magistrate dismissed the complaint 
under section 203. A series of decisions on the Code further 
shows that as process was not issued the plaintiff Golap Jan 
never became an accused ; he was not a party to the investiga- 
tion held under section 202 of the Criminal Procedure Code ; 
nor was he entitled to claim under section 304 the right to be 
represented by a pleader at that investigation. If, as is said, 
he was present and was represented by a pleader, that was not 
by compulsion of law but of his own free will. In my opinion 
therefore Pugh J. rightly decided that matters had not ad- 
vanced to the stage necessary to support a suit for malicious 
prosecution. . . . : - 

I have not thought it necessary to refer to the English 
authorities as they can throw no certain light on the effect 
of the provisions of the Criminal Procedure Code by which (as 
it seems to me), we must be guided in determining whether or 
not there was in the circumstances of this case a prosecution. 

Still as a matter of general comment it may be noticed that 
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1911 Cotton L. J. in Yates v. The Queen (1) remarked, “how can 

Golap Jan it be said tliat a prosecution is commenced before a person is 

„ v * summoned to answer a complaint.” And when lie made tlx is 
Bholanath r 

Khettky. remark lie obviously bad in mind Clarke v. Fostan (2), on 
Jenkins which reliance has been placed by the plaintiff on this appeal. 

But if the conditions requisite to a suit for malicious pro- 
secution have not been established, does the plaint disclose 
facts otherwise entitling him to relief ? 

It has been suggested before us that the facts are such 
as disclose injury and loss and therefore relief should be 
awarded. 

There are, it is true, certain wrongs akin to malicious 
prosecution which entitle the person aggrieved to sue, as for 
instance malicious abuse of the process of the Court, malicious 
arrest, malicious search, and malicious execution. But none 
of them are applicable to the facts of this case. 

What then is the plaintiff's grievance? There was no 
interference with his property, he did not become? an accused, 
and his freedom was not directly in jeopardy. The utmost 
that he can aver is that he was defamed. 

Now apart from certain qualifying conditions defamation 
is a good cause of action; but even if the complaint to the 
Magistrate was defamatory still the complainant was entitled 
to protection from suit, and this protection was the absolute 
privilege accorded in the public interest to those who make 
statements to the Courts in the course of, and in relation to, 
judicial proceedings. I therefore hold that the plaint does 
not disclose facts entitling the plaintiff to relief. 

The result then is, that in my opinion, this appeal must 
be dismissed with costs. 

Woodeofpe J. I agree. 

c. Appeal dismissed. 

Attorneys for the appellant: S . I). Butt Ghosh. 

Attorneys for the respondent : Roy § Chowdhry . 

(1) (1885) L.R. 14 Q.B.D. 648, 661. (2) (1834) 6 C. & P. 423. 
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CRIMINAL REVISION. 


Before Mr. Justice Casper $z and Mr. Justice Sharfuddin . 

GURU DAS KUNDU CHGWDHRY 

v. 

KEDAR NATH KUNDU CHOWDHRY* 

Dispute concerning land — Joint-owners — Claim of exclusive possession 
to subject of dispute , by each party — Jurisdiction of Magistrate — 
Criminal Procedure Code (Act V of 1898) s. lJj5. 

A dispute between two sets of joint-owners, each claiming exclu- 
sive possession of the land forming part of the joint estate, through 
their respective tenants, is within the scope of s. 145 of the Criminal 
Procedure Code. An order declaring the exclusive possession of a 
tenant of one party is not, therefore, without jurisdiction. 

Makhan Lai Boy v. Barada Kant a Boy (1) distinguished. 

Upon the receipt of a police report, dated the 4th 
February 1911, alleging the existence of a dispute likely to 
cause a breach of the peace between Fakir Chand Kanrar of 
the one party, and Sirish Chunder Bose and Nolini Behari 
Chatterjfce of the other, regarding a plot of land measuring 
six cottahs in Mouza Radhadasi, Babu Khagendra Nath 
Mitter, Deputy Magistrate of Howrah, called upon them to 
show cause why they should not be bound down to keep the 
peace. On the 16th February proceedings under s. 145 of 
the Code were drawn up against the said persons as also 
against Roy Kedar Nath Kundu Chowdhry and one Charu 
Chunder Srimani, and afterwards others, including the rival 
Kundu Chowdhries, were added as parties. 

The Kundu Chowdhries of both parties and Srimati 
Sarala Dasi were admittedly the proprietors of the estate to 
which Mouza Radhadasi appertained, and the former pur- 
chased at a Civil Court sale the tenant's interest in 32 bighas 

* Criminal Revision, No. 578 of 1911, against the order of Khagen- 
dra Nath Mitter, Deputy Magistrate of Howrah, dated April 25, 1911, 
(1) (1906) 11 O.-W. N, 512. 
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1011 of land situated in Radhadasi, of which the disputed plot was 
Gub Td, a part. It appeared that some of the plots comprised in the 

Kundu a k ove area we re in the exclusive possession of the Kundu 
Chowdhry . 

u. Chowdhries of each party either Jchas or through their re- 

TVE Kunbu TI 1 s P e °tive tenants. ' Each party of the joint proprietors 
CaowBintr. claimed exclusive possession of the disputed land through 
such tenants. In the present proceedings Roy Kedarnath and 
others including his tenant, Fakir Chand, were made the 
first party; and Guru Das Kundu and others, including Sarala 
Dasi, the second party. Immediately south of this land there 
was a soorkey mill belonging to Roy Kedarnath, which ceased 
work over eight or nine years ago. Fakir Chand purchased 
the mill in May or June 1910, and obtained a lease of the 
land covered by it in September 1910. The land to the north 
of the disputed plot belonged to the Kundu Chowdhries of the 
second party and was used formerly as brick fields. At that 
time Charu Chunder Srimani, the son-in-law of one of them, 
made bricks there, but held no deed in respect of the land. In 
July 1910, he executed a kabuliat in favour of the second 
party Kundus to take effect from the middle of November 
1901. On the 9th January 1911, Charu Chunder sold his 
leasehold to Sirish Chunder Bose and Nolin Behari Chatterjee 
of the second party, and a dispute then arose between these 
latter two and Fakir Chand regarding the plot of six cottahs, 
and each of them claimed to be in exclusive possession of the 
same. After taking evidence the Deputy Magistrate found 
Fakir Chand to be in such possession of the land. The peti- 
tioners, the second party, then moved the High Court, and 
obtained the present Rule. 

Mr. A. Chaudhuriy Babu Boidya Nath Dull and Bahu 
Manmohan Butty for. the petitioners. 

Mr. A. Casper $Zy Babu. Hava Kumar. Mittra and Balm 
Ajii Ghose, for the first party. 

Caspersz and Shaefuddin JJ. The land in dispute is six 
eottahs out of an area of 32 bighas. So far as the finding 
under section 145 of the Criminal Procedure Code is con- 
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ceriled, it is clear that the land is in the possession of the first 1911 
party, Fakir Chand Kanrar, the tenant of the same. But Guru Das 
the question remains whether the Deputy Magistrate had 
jurisdiction to proceed and pass an order under the section. v- . 

It is urged on behalf of the petitioners that the dispute in- Kunuu 

volved the joint co-sharers who were brought on the record, Chowdhry. 
and that, in accordance with the rulings of this Court, the 
Deputy Magistrate should have refrained from exercising 
jurisdiction in the matter. It appears to us, however, that 
the order passed in favour of one tenant, as against the other 
persons setting up their tenancy, was a good and valid order 
which does not transgress the principle applied in Makhan 
Lai Roy v. Barada Kanta Roy (1). The case here is one of 
exclusive possession claimed by each set of landlords through 
their respective tenants. The landlords of the tenant in 
possession can recover the entire rent from Fakir Chand 
Eanrar according to his lease. The presence of the rival 
tenants was necessary: see Laldhari Singh v, SuJcdeo Narain 
Singh (2). The Rule is discharged. 

E. h. m. Rule discharged. 


(!) (1906) 11 C. W. N. 512. 


(2) (1900) I. L. R. 27 Calc. 892. 
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PRIVY COUNCIL. 


MATING KYIN 

v. 

MA SHWE LA. 

[On appeal from the Chief Court of Lower Burma.] 

Evidence, admissibility of — Evidence Act (I of 1872), s.92 — Evidence 
of acts and conduct of parties to deeds showing that they were 
treated as being otherwise than they puroprt to be— Evidence 
showing actual conveyances to be only mortgages — Fraud with 
regard to property of third person not party to deed. 

Section 92 of the Evidence Act (I of 1872) is applicable to an 
instrument “as between the parties to such instrument or their re- 
presentatives in inter est”j but it does not prevent proof of a fraudu- 
lent dealing with a third person’s property, or proof of notice that 
the property purporting to be absolutely conveyed in fact belonged 
to a third person who was not a party to the conveyance. 

The respondents claimed to recover possession of certain parcels 
of land under deeds which purported to be absolute conveyances but 
which the appellants contended were meant to be, and had always in 
fact been treated by all the parties concerned, as mortgages only,, 
and they tendered evidence of the acts and conduct of the ( parties to 
that effect. This evidence was excluded by both Courts below under 
section 92 of the Evidence Act. Their Lordships of the Judicial Com- 
mittee on appeal were, however, of opinion that on the evidence the 
case for the appellants disclosed a charge of fraud against the respond- 
ents antecedent to the deeds, inasmuch as they or the persons under 
whom they claimed took absolute conveyances of property from the 
appellants with notice that such property belonged in fact to a third 
person, the alleged mortgagor, whose evidence would be material and 
necessary in the matter of the alleged fraudulent dealing. 

Their Lordships, therefore, without expressing any opinion on the 
construction or application of section 92 of the Evidence Act in rela- 
tion to the deeds, came to the conclusion that the rejected evidence 
should be heard, subject to any objections which the rspondents might 
be advised to take ; as the Court would then be in a position to deal 
hereafter (if necessary) with the admissibility of the evidence in rela- 
tion not only to the deeds, but also in relation to the questions that 

* Present: Lord Macnaghten, Lord Rqbson, Sir Abjhur Wilson,' 
Mr. Ameer Anj. "S' 
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mi girt arise in connection with, the alleged knowledge or conduct of the 
parties, antecedent to the execution of those deeds, and upon which ^ 
their validity might* possibly depend. 

3VJ 

Appeal from a decree (21st December, 1908), of the Chief 
Court of Lower Burma in its Appellate Jurisdiction, which 
affirmed a decree (21st May, 1907), of the same Court in its 
Original Civil Jurisdiction. 

The defendants were the appellants to His Majesty in 
Council. 

The respondent Ma Shwe La was the widow, and the other 
respondents were the children of one TJ Shwe Pe, who died on 
3rd April, 1905. In their plaint they claimed as his heirs 
and legal personal representatives according to the Burmese 
Buddhist law of inheritance, and sought to recover possession 
of certain hereditaments situate at Remmendine, Rangoon, in 
Lower Burma, which they alleged to he of the value of 
Rs. 16,000, but which the appellants contended were worth 
two or three times that amount. The respondents contended 
that the said hereditaments were conveyed by the appellants 
to IT Shwe Pe and Ma Shwe La absolutely by two deeds of 
sale, dated 4th March, 1903. The appellants contended that 
under and by virtue of an instrument dated 20th November, 
1905, they were entitled to the equity of redemption in the 
said hereditaments subject to two mortgages thereof, which 
were vested in the respondents, and which the appellants were 
ready and willing to redeem, and the appellants further con- 
tended that as to part of the said hereditaments they were 
entitled to a first mortgage having priority over the mortgage 
of the respondents. 

The main question to be determined in this appeal was 
whether the provisions of the Evidence Act (I of 1872) enabled 
the respondents to rely on the form of the deeds of sale of 4th 
March, 1903, as passing an absolute interest notwithstanding 
the fact that from the surrounding circumstances, the rela- 
tionship of the parties, the negotiations leading up to the 
execution of such deeds, and the acts and conduct of the 
parties, it clearly appeared that the said deeds were intended 

63 
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1911 by the parties to be and to take effect merely as transfers of 
Mating Kyin existing mortgages. r 

MaShweLa. The Property the subject of this appeal consisted of four 
different parcels, namely, (i) The first hereditaments: “A 
piece of land known as the first, second and third Eastern 
eighths of Second North one-eighth of Fourth Class Suburban 
Allotment number 4.” (ii) The second hereditaments: (i A 
piece of land known as the Fourth Eastern Section of the 
Second Northern portion of the eighth of Fourth Class Subur- 
ban Allotment number 4.” (Hi) The third hereditaments : ce A 
piece of land known as fifth class lot numbers 14 and 15 in 
Block C. 1, together with the building thereon being number 
66, Kemendine Road,” and (iv) The fourth hereditaments: “A 
piece of garden land known as 4th class Suburban Allotment, 
number 81 containing 4 acres and 1 anna. 55 

Both the appellants and respondents derived their title 
from one Ko Shwe Myaing who was formerly the owner of all 
the above hereditaments, and also of five other parcels of land 
in the same neighbourhood, not the subject of this appeal. 

By an indenture of mortgage dated 21st May, 1895, the 
first hereditaments together with the five adjacent plots were 
mortgaged to one Morison to secure the payment of Its. 12,000 
and interest at the rate of nine rupees per cent, per annum. 
This mortgage had never been redeemed and was now vest- 
ed in trustees in trust for the appellant Maung Kyin. 

By an instrument of conveyance dated 30th November, 
1901, Ko Shwe Myaing, with the concurrence of his son-in-law 
Ko Hla Baw, purported to convey the first and second here- 
ditaments to the appellants for Rs. 8,500. No mention was 
made in the conveyance of the mortgage of the first heredita- 
ment of 21st May, 1895. This, as the appellants alleged, was 
intended by the parties to be a mortgage of the first and 
second hereditaments to secure the payment by Ko Shwe 
Myaing to the appellant of the sum of Rs. 8,500 with interest 
at the rate of Rs. 1-8 per cent, per mensem. 

In February, 1902, the third and fourth hereditaments 
were sold in execution proceedings taken by one Miller against 
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Ko Shwe Myaing and Lis wife; and on 18tlx February, 1902, a 

certificate was issued declaring the appellants to be the pur- Mating Kyin 

chasers of those hereditaments for Rs. 11,565-12. As to this 

the appellants alleged that the third and fourth hereditaments 

were in fact, purchased by the appellants on behalf of Ko 

Shwe Myaing and his wife pursuant to an agreement that the 

sum of Rs. 11,565-12 should be treated as an advance made 

by the appellants to them bearing interest at the rate of Rs. 1-8 

per cent, per mensem. 

In support of their allegation as to the conveyance dated 
30th November, 1901, the appellants asserted that they could 
show that the conveyance was executed pursuant to nego- 
tiations for a mortgage upon the terms stated; that Ko Shwe 
Myaing remained in possession of the first and second heredi- 
taments until 20th November, 1905; that he paid interest to 
the appellants at the rate stated on the principal money for 
the time being remaining due until 4th March, 1903; that he 
also paid to the appellants instalments of principal thereby 
reducing the mortgage debt to Rs. 5,000; and that such pay- 
ments of interest and principal were made to the knowledge 
of U Shwe Pe and Ma Shwe La; and they were prepared to 
give the mame evidence (mutatis mutandis) with respect to 
their purchase of 13th February, 1902. On the 4th March, 

1903, two deeds of conveyance were executed by the appel- 
lants, one of them purporting to convey to U Shwe Pe and Ma 
Shwe La of the third and fourth hereditaments in considera- 
tion of Rs. 11,000, and the other purporting to convey to the 
same persons the first and second hereditaments in considera- 
tion of Rs. 5,000. The equity of redemption subsisting in 
the hereditaments was not mentioned in the conveyances, nor 
was any reference made therein to the mortgage of 21st May, 

1895, to Morison. With respect to these conveyances of 4th 
March, 1903, the appellants alleged that they were intended 
by the parties to take effect as transfers of the existing mort- 
gage debts of Rs. 5,000 and Rs. 1.1,000, the securities for the 
same rate of interest being reduced by 7 annas per mensem. 

In support of that allegation the appellants were prepared to 
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1911 adduce evidence to show that the conveyances were executed 
MaunTkyin pursuant to negotiations between Ko Shwe Myaing and U 
Ma Shwe La Shwe Pe and Ma Shwe La for the transfer of the latter of 
such mortgage debts and securities at such reduced rate of 
interest as stated ; that Ko Shwe Myaing remained in posses- 
sion of the first, second, and third hereditaments until 20th 
November, 1905; that after the execution of the deeds of 4th 
March, 1903, possession of the fourth hereditaments was given 
to TT Shwe Pe and Ma Shwe La by Ko Shwe Myaing upon an 
agreement that IT Shwe Pe and Ma Shwe La should receive 
and account for the rents and profits thereof and set off the 
same against interest at the reduced rate due in respect of 
the mortgage debts; that the value of the hereditaments 
largely exceeded the sums of Rs. 5,000 and Rs. 11,000; that 
in December 1903, TJ Shwe Pe, as the holder of a decree 
against Ko Shwe Myaing, took proceedings to attach the first 
hereditaments ; and that in order to preserve the first heredi- 
taments from such execution the appellant Maung Kyin at 
the request of Ko Shwe Myaing in December, 1903, paid to 
TJ Shwe Pe Rs. 3,900 being the amount of his judgment 
debt. 

By a deed dated 20th November, 1905, all the four heredi- 
taments, together with the five adjacent plots, were expressed 
to be assured by Ko Shwe Myaing and his wife, his son-in-law 
Ko Hla Baw and others to the appellant Maung Kyin, subject 
to the mortgage to Morison, and to the mortgages for Rs. 5,000 
and Rs. 11,000. The consideration for the conveyance was 
stated therein to be Rs. 50,238 made up as to Rs. 10,900 by 
payments made by the appellant Maung Kyin, as to Rs. 18,148 
by the principal and arrears of interest due under the mort- 
gage of 21st May, 1895; as to Rs. 6,122 by the principal and 
arrears of interest due under the mortgage of 30th November, 
1901, and as to the balance of Rs. 14,568 by the principal and 
arrears of interest due in accordance with the agreement made 
between the appellants and Ko Shwe Myaing and his wife in 
February, 1902. The appellants alleged that upon the exe- 
cution of this conveyance possession of the greater part of the 
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first, second, and third hereditaments was given by E.o Shwe 1911 
Myaing to the appellants. Mating Kyin 

'ij- 

Prior to the execution of the conveyance of 20th Novem-MA BhweLa. 
ber, 1905, namely, on the 29th May, 1905, the mortgage to 
Morison, dated 21st May, 1895, was transferred by him by 
deed to the appellant Maung Eying; and by an instrument 
dated 18th November, 1905, the said mortgage was trans- 
ferred by the appellant to Manng Kyouk Lone and Maung 
Shwe Union as trustees for that appellant, and that mort- 
gage was exjuessly kept alive by the terms of the instrument 
dated 20th November, 1905. 

The respondents claimed possession of the first, second 
and third hereditaments with mesne profits. 

In defence to the suit the appellants stated the facts as 
above. 

The suit was heard by Mb. E. W. Obmond, one of the 
Judges of the Chief Court of Lower Burma. 

The only issue dealt with by the Court was “whether 
oral evidence is admissible to vary the terms of the document 
dated, 30th November, 1901, and the certificate of sale, dated 
13th February, 1902, and of the two instruments (exhibits A 
and B), dated 4th March, 1903.’ * The evidence adduced by 
the defendants was to the effect as above stated, and which is 
also summarised in the judgment of their Lordships of the 
Judicial Committee. The covenant in all the documents was 
the same but the Court dealt only with exhibit B. The Court 
said : — 



“The defendants’ case is that they themselves were only mortga- 
gees of this property under an instrument which purports to he a 
deed of sale; and that at the time of the execution of these two in- 
struments of sale (Exhibits A and B) they did not know of Morison’ s 
mortgage. The defendants contend that the plaintiffs cannot obtain 
possession of that portion of the property without redeeming the mort- 
gage. 

“Exhibit B purports to be a grant by defendants of their pro- 
perties to the grantees and their heirs for ever with the following 
covenant: — ‘Notwithstanding anything by us done or knowingly suf- 
fered we are now entitled to execute this grant of the premises free 
from incumbrances and we and every person claiming through or in 
trust for us will do all acts required for perfecting such grant.’ 
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1911 < 4 Under the Full Bench Ruling of Maung Bin v. Ma Hiding (1), 

M the defendants arc precluded from showing that this was not a sale. 

AUNG yu question then is: — Was it a sale of the property free from the 
Ma Shwe La. above mortgage? It was a sale of the proprietor’s estate and the 
effect of the above covenant as to encumbrances is, I think, this: — that 
as owners they have neither encumbered the estate nor have they 
allowed any previous encumbrances of which they had any knowledge 
to remain on the estate. The presumption is that the owner of an 
estate knows what encumbrances his estate is subject to; it lies on the 
defendants therefore to show, first , that they were the owners of the 
estate ; and, secondly, that although they were the owners of the estate 
they did not know of this mortgage. It is nob sufficient for them to 
show that they did not know of the mortgage because they were not 
the owners of the estate.” 

and after stating the evidence which, the defendants proposed 
to adduce, the Court said : — 

“Under the Full Bench Ruling, I hold that such evidence cannot 
be admitted.” 

The suit was consequently decreed ; and an Appellate 
Bench of the Chief Court (C. E. Pox, Chief Judge, and A. M. 
B. Irwin, Judge) affirmed that decision on the ground that the 
Court was bound by the Full Bench Billing. 

On this appeal, 

C. Bailhache, A. 6'., and IF. Arnold Jolly , for The appel- 
lants, contended that section 92 of the Evidence Act (I of 1872) 
did not exclude extrinsic evidence as to the acts and conduct 
of the parties. There was nothing in the Evidence Act, nor 
in the Privy Council decision of Balkishen Das v. Leg'ge (2), 
to make the evidence which it was desired to put in, namely, 
evidence of the conduct of the parties subsequent to the exe- 
cution of the conveyances, inadmissible; that the appellants 
were not precluded by the Evidence Act or otherwise from 
proving by the admissions of all the parties to the . instrument 
dated November 30th, 1901, that such instrument was in- 
tended to take effect, not as a deed of sale, but as a mortgage, 
nor from proving that the purchase of 13th February, 1902, 
was made by the appellants upon the terms and pursuant to 

(1) (1905) 3 L. Burma Rub 100. (2) (1899) I. 1>. R. 22 All. 149; 

L. R. 27 I. A. 58. 
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the agreement that the sum of Its. 11,565-12, for which the 1911 
purchase was mad®, should be treated as an advance made by Maung Kyin 
the appellants to Ko Shwe Myaing and his wife bearing Shwe La 

terest at the rate of 1-8 per cent, per mensem, and that the 
purchase was, therefore, really made by the appellants on 
their behalf ; that the appellants were not precluded from 
giving evidence to prove that the instruments dated 4th 
March, 1903, were intended to be transfers of existing mort- 
gages, and not conveyances, and that the Court of first in- 
stance was wrong in rejecting such evidence; and that it was 
a fraud on the part of the respondents to deny that the here- 
ditaments in those deeds were conveyed to U Shwe Pe and 
Ma Shwe La subject to the equity of redemption therein of 
Ko Shwe Myaing, and that the provisions of the Evidence 
Act did not prevent the proof of a fraud. Reference was 
made to Balkishen Das v, Legge (1) ; Evidence Act (I of 1872), 
sections 91 and 92; Khankar Abdur Rahman v. Ali Hafez 

(2); Mahomed Ali Hossein v. Nazir Ali (3); A chutaramaraju 
v. Subbaraju (4); Preonath Shaha v. Madhu Sudan Bhuiya 
(5); Baksu Lakshman v. Govinda Kanji (6); Evidence Act, 
section 115; Maung Bin v. Ma Hlaing (7), on which the case 
under appeal was decided; Transfer of Property Act (IY of 
1882), section 55, sub-section 1, clauses (/) and (g ) ; David v. 

Sabin (8); Heath v. Crealock (9), per Lord Cairns: Specific 
Relief Act (I of 1877), section 26, clause (d) and section 33: 

Ameer Ali and WoodrofiVs Law of Evidence (Ed. 1902) 

633; Rawle on Covenants, 4th Ed., pages 198, 200, note (2); 
and Clare v. Lamb (10). In any event, the decree appealed 
from was wrong, for the appellants were not bound to re- 
lieve the first hereditaments from the mortgage of 21st May, 

1895, and were entitled to set up that mortgage against the 
respondents. 

(1) (1899) I.L.R. 22 All. 149, 158; (5) (1898) I. L. R. 25 Calc. 603. 

i. R. 27 I. A. 58, 65. (6) (1880) I. L. R. 4 Bom. 594, 605. 

(2) (1900) I. L. R. 28 Calc. 256, (7) (1905) 3 L. Burma Rul. 100. 

258, 259. (8) [1893] 1 Ch. 523, 529, 534. . 

(3) (1901) I.L.R. 28 Calc. 289, 291. (9) (1874) L.R. 10 Ch. App. 22, 30. 

(4) (1901) I.L.R. 25 Mad. 7, 12, 13. (10) (1875) L.R.l-OC.P. 334, 388, 340. 
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Boskill, K.C. , and J. W . McCarthy , for the respondents, 
contended that evidence was inadmissible Ho vary the terms 
of the deeds which the appellants were desirous of proving to 
be mortgages, and not actual transfers as they purported to 
be, and such evidence had been rightly rejected. The res- 
pondents were purchasers for valuable consideration, without 
notice that the deed of 30th November, 1901, and the certifi- 
cate of sale of 13th February, 1902 were in fact mortgages 
(which the respondents, however, denied), and not deeds of 
sale, and the terms of such instruments could not be varied 
as against them. The deeds of conveyance of 4th March, 
1903, were signed and sealed by the appellants as parties to 
the deeds, and they were now estopped from denying their 
effect, and from giving evidence to contradict them in this 
suit. It was pointed out that no claim had ever been made 
by the appellants to have the deeds rectified, nor had they 
alleged any acts of fraud, intimidation, illegality, want of 
due execution, want of capacity, failure of consideration or 
mistake in fact or in law, or any other ground which would 
entitle them to have the deeds rectified, set aside, or varied, 
under the Evidence Act, or otherwise, nor had they alleged 

Ci 

any reasons why, if the deeds were not deeds of sale they had 
been executed in that form. It was also contended that the 
first appellant was not entitled to set up the mortgage of 21st 
May, 1895, as against his grant contained in the deed of 4th 
March, 1903; that under the covenant for further assurance 
in the deed of 4th March, 1903, the first appellant was 
bound to convey the interest and estate vested in him under 
the mortgage of 21st May, 1895, and the transfer thereof to 
him of 29th May, 1905, to the respondents in pursuance of 
such covenant ; and that the respondents were entitled to have 
the securities comprised in that mortgage marshalled so as to 
relieve the property in suit therefrom, or in the alternative 
that the said property should only be subject to a proper pro- 
portion of the amount due on such mortgage. It was fur- 
ther contended that under clause (g) of sub-section 1 of section 
55 of the Transfer of Property Act, the appellants were 
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bound to discharge any incumbrance on the property. He- 1911 
ference was made to Sah Lai Chand v. Indarjit (1) ; Evidence Mating E 
Act (I of 1872), section 92 (under which it was said that^ 
everything oral must be excluded, and that the prohibition 
extended to the conduct and acts of the parties to the deeds); 
and Daimoddee Paik v. Haim Taridar (2) ; and the cases of 
Khanka r Abdur Rahman v, AH Hafez (8), and Mahomed 
Ali Hossein v. Nazar Ali (4), cited for the appellants, were 
distinguished from the present case. Maung Bin v. Ma Hlaing 

(5) [Loed Macnaghten referred to illustration (6) of section 
92 of the Evidence Act] : Transfer of Property Act (IV of 
1882), Section 55, sub-section 1, clause (g) } sub-section 2 and 
sub-section 6, clause (a), and sections 56 and 58; Noel v. 

Bewley (6) [Loed Macnaghten referred to Smith v. Osborne 
(7), as overruling the last- named case]; Smith v. Baker (8); 

In re Bridgwater's Settlement; Partridge v. Ward (9) ; Trans- 
fer of Property Act, section 48; and Shepherd and Brown’s 
Transfer of Property Act, 7th Ed., page 133. 

Bailhaclie , K.C., replied: The evidence the appellant 
wanted to put in, was documentary not oral. 


The judgment of their Lordships was delivered by 
Loed Robson. The appellants are defendants in this 
action which was brought by the respondents in the Chief 
Court of Lower Burma on its original civil side. Judgment 
was there given in favour of the respondents, and was affirm- 
ed on appeal to the Court on its Appellate Side. 

The action was brought to recover possession of certain 
parcels of land which may be conveniently referred to as the 
first, second, third, and fourth hereditaments. The respond- 
ents claimed under certain deeds which purported to be 
absolute conveyances, but which the appellants contended were 
meant to be, and had always in fact been, treated by all the 


(1) (1900) I.L.R. 22 All. 870, 375; 
L. R. 27 I, A. 93, 97. 

(2) (1879) I. L. R. 5 Calc. 300. 

(3) (1900) I. L. R. 28 Calc. 256 

(4) (1901) I. L. R. 28 Calc. 289. 


July j 


(5) (1905) 3 L. Burma Bui. 100. 

(6) (1829) 3 Simon 103. 

(7) (1857) 6 H. L. C. 375, 397, 399. 

(8) (1842) 1 Young & Col. Ch. C. 223 

(9) [1910] 2 Ch. 342. 
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1911 parties concerned as mortgages only, and they tendered evi- 
MaungtKyin dence of the acts and conduct of the parties to that effect. 
Ma Shwe La. evidence was excluded by the Courts below under section 
92 of the Indian Evidence Act, 18T2, and the principal ques- 
tion arising on this appeal is whether or not that evidence 
was properly rejected. 

The respondents also claimed that the appellants were 
bound under the covenants for title contained in the conveyance 
they had ^executed in favour of the respondents, to discharge 
a mortgage existing on the premises at the time of the con- 
veyance. 

On the 21st May, 1895, Ko_ Shwe Myaing owned all the 
properties in question and he mortgaged the first heredita- 
ments (with certain other properties not in dispute) to one 
Morison for 12,000 rupees, On the 30th November, 1901, he 
executed, what purported to be an absolute conveyance of the 
first and second hereditaments to the appellants for the sum 
of Rs. 8,500, saying nothing in the conveyance about the 
mortgage to Morison. The appellants allege that this docu- 
ment, though in form a conveyance, was in truth a mort- 
gage, and that possession of the property was retained by Ko 
Shwe Myaing who paid various sums by way of interest on 
the alleged purchase money, and in part repayment of the 
principal sum showing, as they contend, that it was merely 
a loan. 

Early in 1902, the third and fourth hereditaments were 
sold under an order of the Court in an action by one Miller 
against Ko Shwe Myaing. They were purchased by the ap- 
pellants for Rs. 11,565, and a certificate of the sale was ac- 
cordingly given by the Court to the appellants. With regard 
to this transaction the appellants contend that it also was in 
substance a mortgage and that Ko Shwe Myaing remained in 
possession until the 20th November, 1905, wlien he executed 
a deed purporting to transfer the. equity of redemption in all 
the said properties to the appellants absolutely. 

On the 4th March, 1903, by two instruments of convey- 
ance of that date, the. appellants purported to convey the 
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before-mentioned four sets of hereditaments to U Shwe Pe and 

bis wife Ma Shwe La. The consideration money for the first Mating Kyin 

and second hereditaments was stated as being 5,000 rupees,^ 

and for the third and fourth hereditaments as 11,000 rupees. 

The appellants allege that U Shwe Pe and Ma Shwe La 
knew that they, the appellants, were mortgagees merely, and 
that the supposed purchase moneys for the properties were 
simply the amounts of the mortgage debts outstanding,, they 
having been to some extent reduced by repayments of princi- 
pal, so that the deeds in question were in truth inei'e transfers 
of mortgages, and not absolute conveyances. The deeds of 
the 4th March, 1903, were not followed by possession on the 
part of the respondents, except as to the fourth heredita- 
ments, possession of which was, according to the appellants, 
taken by the respondents on the terms that they, the respond- 
ents, should account for the rents and profits against interest 
at a reduced rate in respect of the mortgage debts. 

In the month of December, 1903, the said U Shwe Pe, as 
the holder of a decree against the said Ko Shwe Myaing, took 
proceedings to attach the first hereditaments, and, in order 
to preserve them from execution, the appellant, Maung Kyin, 
at the request of Ko Shwe Myaing, paid IT Shwe Pe the 
amount of his execution debt. Of course a transaction of 
this kind, if proved, was clearly inconsistent with the res- 
pondents’ contention that U Shwe Pe had become the owner 
of these premises by the deed of the 4th March, 1903, and 
would go to establish the contention of the appellants that 
that deed was only a transfer of a mortgage. 

On the 29th May, 1905, MorisonV mortgage was. trans- 
ferred to trustees on behalf of the appellants, and was ex- 
pressly kept alive by the terms of the said Indenture of the 
20tli November, 1905, under which Ko Shwe Myaing purported 
to convey the equity of redemption to the appellants abso- 
lutely. The appellants entered into possession of the first, 
second, and third hereditaments under the conveyance of 1905, 
and the respondents brought this action against them on the 
20th December, 1905, to. have it declared that they, the res- 
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1911 pondents, were absolute owners of the hereditaments in ques- 
MaungKyin tion. U Shwe Pe bad, in tiie meantime, di€d, and tlie action 

>'• was maintained by his widow’ and legal representatives. 

Ma Shwe La. . 

The appellants at the trial sought to prove — ( 1 ) that the 

value of the hereditaments far exceeded the amount of the 
sums specified as the consideration moneys in the conveyances ; 

(ii) that interest was paid on those moneys and that they were 
in part repaid, thus showing that they were loans only; 

(iii) that TJ Shwe Pe and Ma Shwe La were all aware 
of this, and knew (as shown by negotiations between 
themselves and Ko Shwe Myaing as w r ell as the appellants) 
that the documents of the 30th November, 1901, and 13th 
February, 1902, under which the appellants claimed and the 
benefit of which they transferred to U Shwe Pe and Ma Shwe 
La, were mortgages only; (iv) that possession of the heredita- 
ments remained with the alleged vendors; and (v) that after 
the alleged sale to IJ Shwe Pe and Ma Shwe La, of the 4th 
March, 1903, IJ Shwe Pe himself treated the property as be- 
longing to the alleged mortgagor, Ko Shwe Myaing, and 
attached a portion of it in execution of a decree against him 
or his wife. 

The evidence which the appellants thus proposed to ten- 
der was described in general terms, and their Lordships have 
not the advantage of dealing with it in the form of questions 
specifically put and argued. So far, however, as it is still 
pressed, it, no doubt, consisted only of evidence relating to 
the acts and conduct of the parties as distinguished from evi- 
dence of oral statements and conversations constituting in 
themselves some agreement between them. Its object was to 
show that whatever the terms of the documents may have 
been, none of the parties had acted on them as effecting an 
absolute sale, but that through a long course of mutual deal- 
ings materially affecting their respective positions, they had 
always treated the business between them as one of Joan 
secured by mortgage. 

This may give rise to important and difficult questions 
under section 92 of the Indian Evidence Act, which provides 
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that when the terms of any contract required by law to be 1^11 
reduced to the form of a document (and sales or mortgages of Mating- Kyi tv- 
land are, by sections 54 and 58 of the Transfer of Property Ma s^eLa. 
Act, 1882, included among such contracts), “no evidence of 
any oral agreement or statement shall be admitted, as be- 
tween the parties to any such instrument or their representa- 
tives in interest, for the purpose of contradicting, varying, 
adding to, or subtracting from, its terms.’ ’ 

The case has been argued before their Lordships as though 
the questions in dispute turned entirely on the construction 
of this section as applied to the deeds of the 4tli March, 1903, 
under which the respondents claim. Their Lordships, how- 
ever, are of opinion that the case for the appellants disclosed 
a charge of fraud against the respondents in relation to mat- 
ters antecedent to those deeds, on which much of the evi- 
dence tendered would certainly be material. Thus it is said 
that the respondents, or the persons under whom they claim, 
took absolute conveyances of property from the appellants 
with notice that they in fact belonged to a third person, 
namely, the alleged mortgagor, Eo Shwe Myaing. If this be 
so, section 92 of the Indian Evidence Act, even if construed 
according to the respondents’ contention, will not avail them. 

It is applicable to an instrument “as between the parties to 
any such instrument or their representatives in interest,” but 
it does not prevent proof of a fraudulent dealing with a third 
person’s property, or proof of notice that the property pur- 
porting to be absolutely conveyed in fact belonged to a third 
person who was not a party to the conveyance. The evidence 
of Ko Shwe Myaing is of course material and necessary on 
this point, and their Lordships after giving to this case very 
careful consideration, and without at present expressing any 
opinion on the construction or application of section 92 of the 
Indian Evidence Act in relation to the deeds of the 4th March, 

1903, think that the rejected evidence should be heard, sub- 
ject to any objections the respondents may be advised to take. 

The Court will then be in a position to deal hereafter (if it 
should become necessary) with the admissibility of the evi- 


906 


INDIAN LAW REPORTS [VOL. XXXVIII 


1911 dence in relation not only to the deeds of the 4th March, 1903, 
Maung Eton but also in relation to tlie questions that pay arise in eon- 
MASHWBLA^ ection w ^h. the alleged knowledge or conduct of the parties 
antecedent to the execution of those deeds and upon which 
their validity may possibly depend. 

The claim of the respondents to have the mortgage exist- 
ing on the premises at the time of the conveyance, discharged 
by the appellants will be dealt with, if necessary, after the 
case has been reheard. 

Their Lordships will therefore humbly advise His Majesty 
that this action be referred to the Chief Court of Lower Burma 
for a new trial. The respondents must pay the costs of this 
appeal. The other costs will abide the result of the new trial 
and will be dealt with by the Chief Court. 

Appeal allowed . 

Case remanded for new trial. 

Solicitors for the appellants: A . II. Arnold § Son. 

Solicitors for the respondents : Bmmall 8f White. 
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APPEAL FROM ORIGINAL Cl VII,. 

% „ — ... 

Before Mr. Justice Woodroffe and Mr. Justice Carnduff. 

ARNOLD n. ARNOLDS 

Divorce — Wife's petition — Admission by respondent — Effect of hus- 
band 1 s admission of adultery and cruelty , supported by confirma- 
tory evidence . 

In a snit for dissolution of marriage, in the absence of collusion, 
an admission of guilt by one of the parties, is cogent evidence which 
■the Court will act on, especially if the admission is corroborated by 
other evidence. 

Bobinson v. Bobinson and Lane (1), followed. 

Appeal by the petitioner, Mrs. Florence Arnold, from the 
judgment of Harington J. 

This appeal arose out of an undefended matrimonial 
suit in which the wife sought a decree for the dissolution of 
her marriage, on the grounds of adultery and cruelty of her 
husband. 

The petitioner and her husband, George Yilliers Arnold, 
were married in Sheffield on the 8th March, 1902. A child 
was bori; in March, 1904, but survived only a few months. 
In 1908 the petitioner and the respondent joined the Bandmann 
Theatrical Company and came out to India in June of the 
same year. The petitioner charged her hu&bsnd with hav- 
ing committed adultery between the months of May and 
August, 1909, with a ballet mistress employed in the same 
company, but condoned his offence and resumed cohabitation 
with him. 

Thereafter the petitioner and respondent joined the Band- 
mann Opera Company. The petitioner charged the respondent 
with having committed adultery on several occasions between 
the months of December 1909, and February 1910, in Calcutta 
with one Miss Hebe Kheller who was also a member of the 
same company. The parties as well as Miss Kneller were 

* Appeal from Original Civil, No. 2 of 1911, in suit No. 16 of 1910. 
(Matrimonial Jurisdiction). 

(1) (1859) 1 Sw. & Tr. 862. 


Jan . 81. 


INDIAN LAW IIEP GETS [VOL. XXXVIII 

residing at the time at the Albany Hotel, at 10, Kyd Street, 
Calcutta. f 

The petitioner in her evidence mentioned certain acts of 
familiarity between her husband and Miss Kneller and in 
particular stated that, one night in January, 1910, at 1-30 
a.m, she entered Miss Kneller’ s bedroom and saw her “hus- 
band leaning on Miss Kneller and she was in bed in her 
night dress. 5 ’ Her husband was dressed in his waistcoat 
and had not taken oS his clothes to go to bed. She called 
her husband away and accused him and “he admitted every 
thing.” 

After this incident in January, 1910, the petitioner ceas- 
ed to cohabit with the respondent. Evidence of cruelty was 
also given by the petitioner, who further alleged that there was 
no collusion or connivance between her and the respondent. 

Two other members of the Opera Company were called 
as witnesses, and although unable to give evidence of any 
acts of adultery, they spoke to the relations between the 
respondent and Miss Kneller amounting to a public scandal, 
so much so, that Miss Kneller was finally dismissed from the 
company on the 4th June, 1910, while the company was 
playing at Yokohama. It appears the respondent ^paid the 
lady’s passage hack to England. 

On the return of the Opera Company to Calcutta after 
its tour in the Far East, the wife threatened divorce pro- 
ceedings, and on the 23rd November, 1910, the husband wrote 
to his wife in the following terms : — 

“Hotel Continental, 

12, Chowringhee Road, 
Calcutta, Nov. 23, 1910. 

“My dear wife, 

I have heard that you are bringing divoree proceedings against 
me, and I believe that you are charging me with adultery with a cer- 
tain lady in the company, and cruelty in Calcutta, both of these charges 
1 am bound to admit to, as you have probably secured substantial 
proofs as to the cruelty, which has occurred during passion, T sincerely 
regret. 

1 shall not defend the case under the circumstances. 

Your Husband, 

^Sd.) G. Y. Arnold,” 
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A few days after the petition was filed, but before the 
issue of citation, the husband wrote on the 80th November 
1910, a second letter to his wife in the following terms: — 

* ‘Hotel Continental, 

12, Chowringhee Hoad, 
Calcutta, Nov. 30, 1910. 

<£ Dear Floss, 

I can’t go away without writing and wishing you good-bye. 
I would have said good-bye personally, only I suppose my presence 
would have been distasteful to you. I am sorry we have finished up 
like this. I know I am losing a good woman, for I believe you to be 
good, and trust you will always try and be so. I wish you the best of 
everything and hope that you may meet and marry a good man who 
will make you happier than I have done. When you go to England 
don’t abuse my poor mother, will you? 

Good-bye and best wishes, 

Yours, 

George.” 

The husband did not file an answer or defend the suit. 
On the 3rd January, 1911, Harington J. dismissed the 
petition, holding that adultery had not been established. 
His Lordship observe^ as follows : — 

“This is a petition by the wife for dissolution of marriage on the 
ground of cruelty and adultery of her husband. To enable her to 
succeed in this Court it is necessary to prove some specific act of adul- 
tery committed in India. Now, the lady has given her evidence and 
she is the only witness who has spoken to facts from which it is said 
that particular acts of adultery ought to be inferred. It was argued by 
her learned counsel that the question whether the adultery was estab ■ 
lished depended on whether she was believed or not. I don’t agree with 
that proposition. Her evidence was given in a frank and straightforward 
manner, and I have no doubt that each fact to which she spoke was 
truly stated by her, but the question is, are the facts she has proved 
sufficient to justify the inference that on any of the occasions, she has 
spoken to, adultery was committed. In the first instance, she found 
her hushaud in the room of a Mils Knoll or, who was in bed, but the 
door of the room was unfastened and the husband was in his ordinary 
dress and I don’t think that the fact that a man in ordinary clothes is 
in the bed-room of a woman with the door oners, without any further 
evidence that something took place, would justify the inference that 
he had committed adultery with the lady in whose room he was. A 
different inference might he drawn if the door had been fastened, and 
there were evidence of any fact which would Justify one in supposing 
that he had been sharing her bed. Then the other instance is an occa- 
sion. when she left him in the drawing room, and on going there later 
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found - he was not there. Afterwards when she saw him she charged 
him with having been in the lady’s room and he told her to mind her 
own business. That circumstance is not sufficient.*" There is nothing 
to show whether he really went to the lady’s room on that occasion, or 
if so, how long he was there, whether he was alone with the lady or 
whether the door was shut or open. The next fact she proved was an 
act of familiarity with the lady in the Albany Hotel which took place 
in her presence, and another witness has spoken to another act of 
familiarity which took place at the back of the stage. In my view, 
these are not sufficient to establish a charge of adultery. If, when 
acts of familiarity have been proved, it had been shown that the hus- 
band had been in this lady’s bed-room after taking steps to prevent 
aiiy interruption by a third party, it is possible that an inference 
might have been drawn that he had committed adultery. This has not 
been- shown and I have no course therefore, but to hold that the peti- 
tioner has not established the acts' of adultery charged. I must, 
therefore, dismiss the petition.” 

From this judgment, the petitioner appealed. 

. Mr. Eardley Norton (Mr. Pearson with him), for the 
appellant. Harington J. found tlie petitioner to be a truth- 
ful witness, hence there can be ' no question of collusion. 
Collusion being negatived, the respondent’s letters, being 
admissions of guilt, are conclusive evidence against him: 
Robinson v. Robinson and Lane (1), Williams v. Williams 
md Pad field (2). Further, the evidence corroborates the 
written admission of the respondent. Again, the evidence 
proves both guilty passion and opportunity and the legal in- 
ference of the commission of adultery must follow. 

The respondent did not appear. 

Woodroffe J. In this case the petitioner asks for the 
dissolution of her marriage with the respondent on the 
grounds of adultery and cruelty! He has been served with a 
notice by the petitioner. But he has entered no defence on 
either of the charges and lie does not appear in this, appeal. 
Adultery has been sought to be proved in this case both by 
admissions oral and documentary and other acts from which 
C011 ^ e ' ,1 ^ e ^ adultery should be inferred. In particular 
in a. letter of 23rd April, 1910, which thirl respondent wrote. 

(1) (1859) 1 Sw. & Tr. 362. (2) (I860) L. ft. I P. & D. 29/ 
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to the petitioner, lie writes as follows: — “I believe that you 
are charging me w^ith adultery with a certain lady in the Aknow? 
Company and cruelty in Calcutta, both of these charges I Arnold. 
am bound to admit to, as you have probably secured substan- Wo ^^ PFE 
tial proofs as to the cruelty which has occurred during passion J, 

I sincerely regret. I shall not defend the case under, the 
circumstances.” I have no doubt that “the lady in the 
Company” is Miss Kneller. There has been no question of 
any other. 

Another letter has been proved dated the 30th November 
1910 in which with other things he states “I can’t go away 
without writing and wishing you good-bye. I would have 
said good-bye personally, only I suppose my presence would 
have been distasteful to you. I am sorry we have finished 
up like this. I know I am losing a good woman, for I believe 
you to be good and trust you will always try and be so.” 

From the evidence of McGarth it appears that the re- 
spondent was very fond of Miss Kneller, a member of the 
Company and on one or two occasions he asked McGarth not 
to speak to his wife about it. 

Mr. Smith, the Manager of the Bandmann Opera Com- 
pany, states that he himself had charged both the respondent 
and Miss Kneller with the intimacy alleged to exist between 
them and that neither denied it. Subsequently both of them 
left the company. The evidence of Mr. Bury, Manager of 
the Empire Theatre, is that in consequence of the relationship 
existing between the parties the petitioner asked him for a 
separate room. Mr. Justice H rington in his Judgment states 
that “the petitioner gave her evidence in a frank and straight- 
forward manner and I have no doubt that each fact to which 
she .spoke was truly stated by her.” One of such facts was 
that there was.no collusion. Nor is there any ground for 
suspecting collusion in this case. The learned Judge, how- 
ever, adds “but the question is, are. the facts she has proved 
sufficient to justify the inference that on any of the occasions 
she has spoken to adultery was committed?” If the learned 
Judge was not satisfied as regards the evidence tendered, I think 
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that under the circumstances of this case, the petitioner 
might have been given an opportunity tp produce such fur- 
ther evidence as the Court thought was necessary, as I have 
stated no collusion is proved or suggested. In the present 
case admissions have been proved. Doubtless, caution is re- 
quired in cases of Divorce to see that there is no collusion 
and an admission must be examined from this point of view. 
But if, as here, there is no reason to suspect collusion an ad- 
mission may be as cogent evidence in these a<* in any other 
cases. In Robinson v. Robinson (1), Sir Alexander Cock- 
burn says: — “The Divorce Court is at liberty to act and is 
bound to act on any evidence legally admissible by which the 
fact of adultery is established. If, therefore, there is evi- 
dence not open to exception of admissions of adultery by 
the principal respondent, it would be the duty of the Court 
to act on these admissions although there might be a total 
absence of all other evidence to support them. The ad- 
mission of a party charged with a criminal or wrongful act, 
has at all times and in all systems of jurisprudence been con- 
sidered as most cogent and conclusive proof; and if all doubt 
of its genuineness and sincerity be removed, we see no reason 
why such a confession should not, as against the cparty mak- 
ing it, have full effect given to it.” It is to be observed 
that the learned Chief Justice says that it is the duty of the 
Court to act on admissions although there might be a total 
absence of all other evidence to support them. The present 
case is stronger. Not only is there no reason to suspect 
collusion but the evidence which has been given supports 
and corroborates the written admission of the respondent. 
Evidence has also been given of acts from which the Court 
was asked to draw the inference of adultery It is unneces- 
sary to consider whether these facts, if they stood alone, 
would be sufficient to prove the alleged adultery. However 
they may be and guarding myself from being supposed to 
say that they are insufficient, it is sufficient to say that I have 
no doubt that the admission contained in the letter's of the 
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respondent are truthful admission of facts. In nay opinion, 
the acts of adultery and cruelty charged have been proved. 
I would therefore reverse the judgment of Mr. Justice Har- 
ington and pass a decree nisi or dissolution of marriage with 
costs. 

CaendujjT J. I agree, and have nothing to add to the 
judgment which has been delivered by my learned brother, 
jr. c. Appeal allowed . 

Attorneys for the petitioner : Morgan Go. 


APPEAL FROM ORIGINAL CIVIL. 

Before Sir Lawrence E. Jenkins, K,C.1.E ., Chief Justice , 
and Mr. Justice Woodroffe. 

AMLOQK CHAND P ARRACK 

v. 

SARAT CHUNDER MEKERJEE.* 

Mortgage — Preliminary mortgage decree — Application for sale of mort- 
gaged property — Limitation Act (IX of 1908 J, Sch. I Arts . 181, 
182 and 188. Transfer of Property Act ( TV of 1882), ss . 88 and 
89 — Civil Procedure Code (Act V of 1908) o. XXXIV. vr. 4 and 5; 
o. XLI, r. 20 — Party , addition of. 

A preliminary mortgage decree under s. 88 of the Transfer of 
Property Act, 1882, does not require, and is not followed By any supple- 
mental decree, but only, if necessary, by an application for an order 
absolute for sale under s. 89 of the Transfer of Property Act. 

Such an application is a petition for realization by the mortgagee 
of his decree, and is an application “to enforce a judgment or decree/" 
etc., within the provisions of Art. 183 of the Limitation Act, 1908. 

Earendra Lai Boy Chowdhri v. Maharani Dasi (1) referred to ; 
Madhab Manx Dasi v. Lambert (2) discussed. 

It is a question for the Court in its discretion to determine in each 
case whether or not it will make an order for the addition of a party 
as contemplated by o. XLI, r. 20 of the Code of Civil Procedure, 1908. 

* Appeal from Original Civil, No. 62 of 1910. 

(1) (1901) I. L. R. 28 Calc. 557; (2) (1910) I. L. R. 37 Calc. 796; 
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Appeal by Arnlook Cband Parraek, tbe plaintiilVirom the 
judgment of Fletcher J. . ...... 

: By a deed of mortgage dated the 25th J airuury_ 1886, the 
respondent mortgaged, inter alia , his undivided quarter share 
of and in the premises No. 30, formerly No. 49, Olive Street, 
Calcutta, to the appellant. On the 10th December 1886, the 
appellant instituted a suit against the respondent to enforce 
the mortgage, and on the 16tli December 1886, the parties 
consented to a decree in the following terms : — 

“It is ordered and decreed with the consent of the plaintiff by his 
counsel and of the defendant in person that the defendant do at the 
end of six months from the date hereof, that is, on the fifteenth day of 
June one thousand eight hundred and eighty-seven on the middle floor 
of the Court-house opposite the Registrar’s room pay to the plaintiff 
the sum of Rupees twenty-five thousand three hundred and eighty-two 
and eight annas with interest thereon at the rate of twelve per cent, 
per annum from the date hereof until payment. And it is further 
ordered and decreed with the like consent that upon payment as afore- 
said, the plaintiff do reconvey or retransfer the properties comprised in 
mortgage in the plaint in this suit mentioned free from incumbrances 
done by him or any person claiming by from or under him and do de- 
liver up all deeds and writings in his custody or power relating thereto 
upon oath or solemn affirmation to the defendant or to whom he shall 
appoint; but in default of such payment as aforesaid, it is further 
ordered and decreed with, the like consent that the properties com- 
prised in the said mortgage he sold with the approbation of the Re- 
gistrar of this Court to the best purchaser or purchasers that can be 
got for the same provided the said Registrar shall consider that a 
sufficient sum has been offered, and in order to such sale let the plain- 
tiff produce before the said Registrar upon oath or solemn affirmation 
all deeds and writings in his custody or power relating to the said pro- 
perty.' And it is further oidered and decreed with the like consent 
that the money to arise by such sale be paid into Court to the end that 
the same may be; duly applied in payment of the said sum of rupees 
twenty-five thousand, three hundred and eighty-two and eight annas 
with interest thereon as aforesaid. And it is further ordered and de- 
creed with the like consent that if the money to arise by such sale shall 
not he sufficient for the payment in full of the said sum of rupees 
twenty-five thousand three hundred, and eighty-two and eight annas 
with interest thereon as aforesaid the defendant do pay to the plain- 
tiff the amount of the deficiency together with the plaintiff’s costs of 
this suit to be taxed by the Taxing Officer of this Court under the head- 
ing “class 1 short, causes.”. 

On the 8th April 1908, the respondent sold his share in 
the aforesaid premises No. 30, Clive Street, ■ to one Norendra 



VOL, XXXVIII] CALCUTTA SERIES, ... . 915 

Krishna Bose who, on the 1st December 190b, transferred Ills B)ll 

interest to one Upendra Lai Bose. Amlook 

• ' ' , “ " / “ Chand 

Tlie respondent never paid, any .portion of the decree, and Pabeack 

. on the 3rd July 1910 (more than 23 years after, the date of the g \.u*at 
decree) the appellant applied for an order that he may he at ^Cotndee 
liberty to add. Upendra Lai Bose, the purchaser, as a party 
defendant, and to. proceed , to sell the mortgaged properties 
pursuant to the decree of tlie 10th December 1886. Fletcher 
J. held that this was merely an. application to enforce , a decree 
within the meaning of Art. 183 of the Limitation Act. 1908, and 
was. therefore barred. His Lordship dismissed the application 
adding that in the circumstances it was not necessary to de- 
cide whether Upendra Lai Bose should be added as a party 
to. the. suit or not. - • 

From this decision- the plaintiff appealed. - * • 

Mr. B. C. Mitter (Mr. B. Chakrauarti and Mr. N. Sir- 
car with him), for the appellant. The decree in this suit is 
the usual mortgage decree and is the same. as that prescribed 
by Schedule X, Appendix D, Form IV of the Code of Civil 
Procedure, 1908. .. . . .. ; Av.". . 

. The question is whether this is a mortgage decree. If it 
is, it is not barred. A decree for sale cannot be executed until 
it is made absolute : Tqm Prasad Hoy v. Bhobodeb Roy (1), 
and. a consent decree is not a decree within the Transfer of 
Property. Act : Becluu Singh y. Bichar am S aim (2). This is 
an application for an order absolute for sale under s. 89 of 
the Transfer of Property Act, and such applications are not 
barred by limitation: Madhab Monk Dasi v. Lambert (3), 

Ajudhia Per shad v. Baldeo Singh (4), Pramatha Chandra Roy 
v. Khetra Mohan Ghose (5). It is immaterial that the decree 
does not provide for the taking of an account, because this 
can always be waived : Dymond v. Croft (6). 

(1) (1895) I. L. R. .22 Calc. 931. (4) (1894) I. L. R. 21 Calc. 818. 

(2) (1909) 10 C. L. J. 91. (5) (1902) I. L. R. 29 Calc. 651. 

(3) (1910) J. L. R. 37 Calc. 796; (6) (1876) 3 Cli. D. 512, 515. 

15 C. W. N. 337. 
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1911 Article 183 of the Limitation Act does not apply, because 

'Amlooiv the appellant has not yet got a complete decxee. 

IAeiuci- Mr * Sinka (with him Mr. l\ Li. Das) for the respond- 
v. ent. Prior to the Code of Civil Procedure, 1908, there were 
Ohundek conflicting decisions as to s* 89 of the Transfer of Property 
Mukbrjbe. Act Tlle Q 0 de of Civil Procedure 1908, deliberately incor- 
porated s. 89 and the other sections relating* to mortgage, 
decrees, in order to do away with the conflict that existed. 
The old procedure ceased to exist on the passing of the nev 
Code, and subsequent orders and applications should be con- 
tinued under the new Code. If that is so, Art. 181 of the 
Limitation Act applies. In so far as Madhab Moni Dasi v. 
Lambert (1) decided that Art. 181 of the Limitation Act has 
no reference to applications following upon a preliminary- 
mortgage decree, it is submitted the decision is wrong. If 
the decree is not absolute, it comes under either Art. 181 or 
Art. 183 of the Limitation Act. 

The new Limitation Act of 1908 applies to this case, 
because it repealed the old Limitation Act. Under the 
General Clauses Act 1897, s. 6, sub. ss. (c) and ( e ), the repeal 
would not affect any right accrued under the enactment re- 
pealed or any legal proceeding in respect of any such right, 
unless a different intention appears. It is submitted in the 
first place, that in this case the right did not accrue before 
the repeal of the old Act, and secondly, that the new Act shows 
an intention to the contrary inasmuch as ss. 30 and 31 ex- 
pressly' give the party*, who has a right accrued tinder the old 
Act, a further period of 2 years if the 2 years expire earlier 
than the period under the old Act. If s. 6 of the General 
Clauses Act had already provided for this, ss. 30 and -31 of 
the new Limitation Act 1908 would be meaningless. 

Even if the Limitation Act does not apply’, the Courts 
will apply the rules of equity and good conscience if there 
has been unreasonable delay : Tiluch Singh v. Parsotein 
Proshad (2), and the Courts will put a limitation by analogy 

(1) (1910) 1, L. R. 37 Calc. 796 ; (2) (1895) I. L. R. 22 Calc. 924. 

15 O. W. N. 337. 
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to the Limitation Act: Becliu Singh v. Bickaram Sahu (1), 
but it is submitted that this case comes within either Art. 181 
or Art. 188 of the Limitation Act, 1908. 

Finally, this is not a decree under s. 88 of the Transfer 
of Property Act, and therefore s. 89 cannot apply. 

Mr* S* R* Das (with him Mr* P- C. Mazumdar ), for TL 
L. Bose. My client cannot, at this stage, be made a respon- 
dent. The Court can, of course, add a party at any time, but 
that does not do away with the difficulty that the appeal had 
to be filed within 20 days of the order of Fletcher J. It is a 
matter of discretion for the Court, 

Mr. B. Chalcravarti , in reply. The decree is in two parts. 
It is in the same form as the decree given by the Courts now, 
except that the taking of an account is waived, and until the 
further order is obtained, the earlier order could not be en- 
forced. 

Art, 183 of the Limitation Act, 1908, pre-supposes the 
existence of a decree, order, or judgment which is capable of 
being put into effect without any further order. A sale under 
u mortgage decree is not a sale in execution, because there is 
no attachment. I am free from the present Code, and if so 1 
am free* from the provisions of the Limitation Act. The 
appellant has not been guilty of laches or unreasonable delay, 
as there was a partition suit pending, and he took a mortgage 
pendente lite. The portion has now been allotted and the 
appellant wishes to proceed against it. 

With regard to the point that if the Limitation Act does 
not apply there is no limitation at all, there is in practice a 
bar again this, viz., cases not proceeded with are put on a 
list, and unless good cause is shown, are struck out. 


1911 

Amlook 
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v. 

Sarat 

Chunber 

Mbkerjee. 


Jenkins C.J. The appellant is a mortgagee, and the 
mortgage under wffiich he claims is dated the 25th January 
1886. On the 16th of December 1886, he obtained a decree on 
Ms mortgage by consent. On the 3rd of July 1909 he made 
the application out of which the present appeal arises : and, 


(1) (1909) 10 C. L. J. 91. 
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r 

by that application, lie asks tliat.Jie.may - be .at liberty to add 
Upendra Lai Bose as a party deiendaut to tke.suit, and. that 
thereafter lie may be at liberty to proceed to sell, pursuant 
to the decree made in this suit on the 16th December 1886, an 
undivided quarter share of the ..defendant S.arat Chandra 
Mukerjee of, and in premises No... 30 iormerly No. 49.,. .Clive 
Street,. Calcutta, and Nos. 1,2 aiid. 3 Bishoo. Babu , s. Lane, .Kid- 
deipore, and the family dwelling house at Kidder pore, and 
that for the purpose of such sale all. necessary directions may 
be given to the Registrar. Mr. U. L. Bose’s position is that 
on the 1st December 1903, he became a purchaser. of . the. Clive 
Street property, and in his affidavit he states that ft he is a 
bona fide purchaser for full market value, that he had no notice 
of the plaintiff’s claim, that he had laid out large sums of 
money with borrowed funds in the improvement of the pro- 
perty, and that other persons besides himself have got an 
interest therein, and that it would be extremely hard if after 
the lapse of 23. years the. plaintiff is allowed to assert a claim 
which he had given up years ago.” . . 

- The case was heard by Mr. Justice Fletcher, the. parties 
before him being the applicant, the mortgagee, on the one 
side, and on the other the mortgagor and Mr. IT. L. "Bose who 
resisted the application with success. From the adverse judg- 
ment of Mr. Justice Fletcher the present appeal has been 
preferred; and, X will, at the outset, deal with a point taken 
on behalf of Mr. IT. L. Bose. His name does not appear as 
a respondent, and therefore, it is maintained, as against him 
the judgment of Mr. Justice Fletcher cannot be touched. 
But it appears that the appellant made every effort, he could, 
to make Mr. XT. L. Bose a party respondent. He may not 
have proceeded in the most approved manner, still undoubt- 
edly he was anxious to have Mr. IT. L. Bose as a respondent. 
Having failed in his endeavour, because he could not per- 
suade the Court Officers to grant the necessary process, he 
has applied under order XLI, rule 21, that Mr. IL L. Bose 
may be added as a respondent here. It has been suggested 
that the Court has not power to do that, inasmuch as the time 
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for appealing has elapsed ; but it is for the Court in its disere- l&H 

tion to determine in each case whether or not it will make an Amloqk 

order under order XLI, rule. 20. I have indicated the cir- 
cumstances under which it became, necessary to make the 
application in this. case, and I think that the appellant is..em 
titled to ask that Mr. .11. L. Bose, should be made a party, and Mukeejee. 
that there, should be . an order to that . effect. Therefore, I 
propose to .-deal with this appeal on the footing of Mr.. IT. L. 

Bose being, a respondent before, us. 

It is to be noticed that the decree on the mortgage was 
made .so far back as the 16th December 1886, and that the 
present application was made Tn 1909. Those dates have 
naturally prompted the respondents to raise a plea of limita- 
tion. The question that we have to decide is whether the 
applicant is right when he contends that he is, so far as this 
application goes,, free from, the -law of limitation. . 

Now, the decree first provides for personal payment by 
the mortgagor and this is followed by a provision for the re- 
turn of documents and so forth, on payment in accordance 
with this personal decree. Then there is a provision that in 
default of payment there is to be a sale of the property, and 
it is further ordered that if the money realised by such sale 
shall not be sufficient for the payment in full of the sum of 
Its, .25,382-8-0 with interest, that being the amount for which 
the personal decree was passed, then - the defendant should 
pay. to the plaintiff the amount, of the deficiency together with 
the plaintiff's costs. The decree is in a sense peculiar, and 
that has led to a contention before us on the part of the res- 
pondents that it does not come within the provisions of the 
Transfer of Property Act in general or of sections 88 and 89 
in particular. No doubt, if those sections be read literally, 

. that is so. On the other side, it is contended that the decree 
comes within the provisions of the Transfer of Property Act, 
and it is on that ground principally that it is contended in 
the light of the cases that the present application is not barred. 

For the purpose of my judgment, I will assume that this 
decree is within the Transfer of Property Act, and I prefer 
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to put it on tliat broad ground ratter than to seek minute 
distinctions, though 1 can quite see that the decree does en- 
courage the distinctions which have been suggested. 

Now, if it be a decree, as the appellant before us con- 
tends, under section 88, of the Transfer of Property Act, then 
no further decree was requisite. All that was required was, 
under section 89, an order for sale. It is no use our looking into 
expressions in the cases, for the purpose of determining this ; 
the Act itself is clear and plain. It is provided in section 88 
that there shall be a decree for sale. Section 89 provides that if 
the payment contemplated by the decree, is not made, the plain- 
tiff or the defendant, as the case may be, may apply to the 
Court for an order absolute for sale of the mortgaged property, 
and the Court shall then pass an order that such porperty, or 
a sufficient part thereof, be sold, and that the proceeds of the 
sale be dealt with as is mentioned in section 88, and there- 
upon the defendant’s rights to redeem, and the security, shall 
both be extinguished. Now, what is the nature of an order 
for sale? In Harendra Lai Hoy Chowdhn v. Makar ani Dasi 
(1), there was a decree for sale, substantially as here, and 
the respondents in that case, the mortgagors, being in de- 
fault, the appellants petitioned for an absolute ord^r for 
sale. Lord Davey in disposing of the ease, says in the course 
of his judgment, "Tinder the circumstances, it is not surpris- 
ing that the respondents were not able to find the money on 
the stipulated day; and thereupon the present appellant pre- 
sented a petition for realization of his entire decree by sale of 
the mortgaged properties ” He goes on to say, in describing 
what had been done bv the learned Subordinate Judge who 
acceded to the application: — ""The learned Subordinate Judge 
in the first instance gave the appellant execution for the whole 
amount of his decree ” So it appeared to the Privy Council 
in that case, that an application for an order for sale was a 
petition for realization by the mortgagee of his decree. 

Now, this case falls within the provisions either of 
Article 183 or Article 181 of the Limitation Act; it does not 

(1) (1901) I. L. B. 28 Calc. 557; L. E. 28 I. A. 89, 97 . 
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fall within the provisions of Article 182. Article 188 deals 
with an application “to enforce a judgment, decree or order 
of any Court established by Royal Charter in the exercise of 
its ordinary original civil jurisdiction or an order of His 
Majesty in Council/’ and provides a period of twelve years 
from when “a present right to enforce the judgment decree or 
order accrues to some person capable of realising the right.” 
If this case comes within Article 183, it is free from the 
embarrassment of the conflicting decisions under Article 182. 
If, and so far as this can be regarded, in the words of Lord 
Davey as “an application for realization of a decree,” it is 
not unfair to say that it is an application to enforce a judg- 
ment , as being either a proceeding in execution or a proceed- 
ing for judicial relief under a decree. I therefore see no reason 
why Article 183 should not apply. If that be so, then it fol- 
lows that this application is out of time. 

I do not propose to make more than a passing reference 
to the argument that has been addressed to us in relation to 
Article 181. 

There have been brought to our notice numerous cases 
on Article 181 and Article 182 or more strictly speaking on 
Articles 178 and 179 of the former Limitation Act, with a view 
to showing that these Articles did not apply in the past to an 
application under section 89 of the Transfer of Property Act, 
and that by parity of reasoning they could not govern appli- 
cations under the substituted provisions of order XXXIV of 
the Code of Civil Procedure. One object in view when the 
present Code was passed was to end, as far as possible, the con- 
flict of decisions which embarrassed the Courts, and among 
those conflicting decisions were those which dealt with two 
points : — First, whether an application for an order under 
section 89 of the Transfer of Property Act was an application 
in execution or not; and, secondly* whether, if it was not an 
application in execution, 'Article 181 constituted a bar on the 
ground that the application was one not contemplated by the 
Code of Civil Procedure. And so it is now provided that the 
application which follows a preliminary decree for sale, is 
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not for an order for sale, but for a decree for sale. And with 
the same end in view the provisions as. to mortgage suits have 
been removed from the Transfer of Property Act to the Civil 
Procedure Code, so that it is no longer possible to contend that 
these applications are not under the provisions of the Civil Pro- 
cedure Code. I am aware that there is an opinion express- 
ed in Madhah Marti Dasi v. Lambert (1), which it may be 
difficult to reconcile with this, but it is not a decision, for as 
I read the judgment in that case, the learned Judges 
expressly refrained from deciding the point which was a 
necessary preliminary to its becoming a point calling for 
actual decision. It could only have been a point for decision 
if it had been decided that the new Code applied. But the 
learned Judges not only expressly refrained from deciding 
this, but in effect negatived the view that the case fell under 
the new Code, for in conformity with the terms of the appli- 
cation out of which the appeal arose they determined that 
there should be an order absolute and not a final decree for 
foreclosure. LVil 'A 

The result is that, for the reason which I have indicated 
in the earlier part of my judgment, I think Mr. Justice 
Fletcher rightly decided that the present application was 
barred, and that, therefore, this appeal should be dismissed 
with costs : Mr. IT. L. Rose is entitled to a separate set of 
costs. 

WoomiOFFE J. I agree. 

Appeal dismissed. 

Attorney for the appellant : B. Srimani. 

. Attorney for the respondent : U. L. Bose. 

C. E. B. 

(1) 0910) I. L. R. 37 Calc. 796; 15 C. W. N. 337. 
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APPELLATE CIVIL. 


Before Mr. Justice Ilolmwood and Mr. Justice D. Ghatterjee. 

RANBIHARI KAPUR 


KHETRA PAL SINGH ROY.* 

Mortgage— Sale — Purchase by mortgagee — Subsequent purchase by 
landlord — Mortgage-incumbrance— Mortgagee-purchaser, rights of , to 
fall bach on mortgage— Sale under Bengal Tenancy Act — Ordinary 
Court-sale, its effect — Decree for rent against real tenant, effect of 
— Bengal Tenancy Act (VIII of 1885), ss. 164, 155 and 167. 

Where the mortgagee of a tenure purchased the mortgaged pro- 
perty in execution of a decree on his own mortgage, and the landlord 
subsequently purchased the same property in execution of a rent- 
decree but did not annul the mortgage-encumbrance : — 

Held, that the mortgagee-purchaser # was entitled to fall back on his 
mortgage as a shield against the purchase by the landlord. 

Alchoy Kumar Soor v. Bejoy Chand Mohatap (1), followed and the 
obiter dictum in the case discussed. 

Bhaioani Koer v. Mathura Prasad (2), referred to. 

Held, further, that the landlord could not oust the mortgagee from 
the tenure without annulling the encumbrance under section 167 of the 
Bengal Tenancy Act, and this would be so even if the mortgagee had not 
proceeded to sale before the purchase of the landlord. 

Where the bidding for a tenure put up to auction under section 
164 of the Bengal Tenancy Act did not reach the level of the decretal 
amount, and a sale of the tenure subsequently followed, but Without 
a second proclamation as contemplated by section 165 of the same Act, 
the sale must be held to have been an ordinary court-sale and the 
purchaser to have acquired only the right, title and interest of the 
judgment-debtor. 

Nazir Mahomed SirharY. Girish Ghunder Choiodhuri (3) and Ahhoy 
Kumar Soor v. Bejoy Chand Mohatap (1), distinguished. 

The special provisions for the sale of tenures under the Bengal 
Tenancy Act' are a part of the public policy intended for the benefit of 
alb parties concerned and the results of such sales are generally des- 
tructive of. various derivative rights belonging to third parties not 

* Appeal from Original Decree, No. 183 of 1909, against the decree 
of'Srihari Lahiri, Subordinate Judge of HoogBly; dated March 29/1909. 

(1) (1902) I. L. R. 29 Calc. 813. (2) (1907) 7 C. L. J. 1, 20. 

' (3) (1897) 2' O. W. N. 251. ' ' ’ ' r 
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1911 before the Court. The provisions of the Act are therefore very strin* 
gent, and if the landlord wants the special results provided for by the 
^Ikapur 11 ke must proceed strictly in accordance with* its provisions. 

^ Where a suit for rent has been rightly brought against the real 

Khetra Pal tenant and a decree has been obtained, the decree is a good decree for 
Singh Boy. re nt, whether the tenant was recognised as such or not. 

lianee Lalun Monet v. Bona Monet Dabee (1) and Bumomoyee v. 
Denonath Gir Bunnyasee (2), referred to. 

Appeal by Raja Banbihari Kapur, the defendant No. 1. 

The allegations in the plaint were that one Ballavlal 
Barman, grandfather of defendant No. 2, held istvmmri taluk 
Konarpur, under the Maharaja of Burdwan, at a rental of 
Rs. 330-12 as, 1 ganda ; that Ballavlal Barman , by a deed of sale 
dated the 25th Kartik 1264 B.S., conveyed it away to his wife 
Rsdhamani Bibi, who remained in possession of the taluk in 
her own right, though the name of her husband continued in 
the landlord’s sherisia ; that the defendant No. 1, who had 
acquired the taluk from, the Burdwan Raj, and his agents 
were aware of Radhamani’s purchase, and defendant No. 1 got 
a kistibandi mortgage-bond executed by Radhamani Bibi on 
the 14th Paus 1301, on account of arrears of rent; that Radha- 
mani Bibi made payments in part-satisfaction of this bond- 
debt; that Radhamani Bibi borrowed Rs. 1,499 and Rs. 999 
from the plaintiffs on the 22nd Agrahayan 1301, and the 15th 
Jaistha 1303, and executed bonds mortgaging this taluk; that 
to avoid these mortgages the defendants No. 1 obtained a 
fraudulent rent decree against the defendant No. 2; that the 
plaintiffs on the 26th February 1902 obtained a decree upon 
the two mortgage bonds against defendant No. 2, he being the 
representative of Radhamani and in possession of the property, 
and in execution of the decree purchased the property them- 
selves for Rs. 3,600 on the 15th September 1903; that the 
defendant No. 2, instituted proceedings under sections 108, 244 
and 311 of the Code of Civil Procedure, 1882, and the litigation 
went up to the High Court, but he was unsuccessful ; that a 
collusive rent suit was brought by defendant No. 1 on the 10th 
April 1902, and it was decreed ex parte; that the rent decree was 

(l) (1874) 22 W. B. 334, (2) (1883) I. L. R. 9 Calc. 908, 
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executed and tlie taluk was advertised for sale, that though 
the plaintiffs were willing to pay the decretal money, the sale 
was postponed from time to time to put the plaintiff off the 
scent, and at last the execution case allowed to be struck off ; 
that the decree was again executed in 1903 and on the 9th Feb- 
ruary 1904, the defendant No. 1 purchased the property, in the 
absence of the plaintiffs or any Iona fide bidders, for R.s. 800 
only; that the plaintiffs preferred objections under sections 
311 and 244 of the Code of Civil Procedure, but they were 
unsuccessful, and that the defendant No. 2 subsequently took 
a lease of that property from the defendant No. 1 in the name 
of the defendant No. 3. The plaintiffs therefore brought this 
suit for recovery of possession and wasilat and for a declara- 
tion that the rent decree and sale were fraudulent. 

The following genealogical table will explain some of the 
principal facts of the case : — 

Ballav + Radhamani 
] 

f ; ' * “ i 

Lakshmeemam Lakshmeenarayan 

Shamapada (Def. No. 2.) 

Defendant No. 2, who was admitted by all parties to be 
the tenant in possession at the time of the mortgage and rent 
suits did not appear though served in the notice of the suit. 

Defendant No. 3 was really the tenant in the land in 
dispute, he having taken a lease from defendant No. 1. 

The main objections of the contending defendants were 
that the suit was barred under the provisions of sections 244 
and 13 of the Code of Civil Procedure of 1882; that the suit 
was not maintainable in the form in which it was presented ; 
that Shamapada was not the heir of Radhamani but Lakshmee 
moni was ; that Radhamani had no right or possession in the pro- 
perty in dispute; that the kahdla of the 25th Kartik, 1264, 
was not a genuine document ; that the mortgage-bonds in 
favour of the plaintiffs were collusive and fraudulent and were 
executed without legal necessity ; that the mortgage-decrees 
obtained by the plaintiffs could not bind the estate, and that 
the sale in execution of the rent-decrees,, which were perfectly 

65 
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1911 Jegal and valid, should prevail over the sale in execution of 
Banboiaei the mortgage-decrees. The defendants also denied all the 
1 ^ t?E statements of facts of the plaintiffs. 

Ivhetea Paii The Subordinate Judge held that section 244 (c) of the 
.biNGH Roy. Qjy *]; Procedure Code did not apply to a case where the judg- 
ment-debtor or his representative-in-interest tried to set aside 
the effect of the decree, as an execution Court is not competent 
to question the validity of a decree and that section 13 also 
had no application, as in the proceeding under section 244 the 
validity of the decree was not in issue. He held, further, that 
though Shamapada was not the heir of Radhamani, the mort- 
gage-decree would bind the property, as Shamapada was the 
tenant then in possession, that Radhamani was the real owner 
after Rallav, that the purchase of the plaintiff was valid and 
that the rent-decree was fraudulent, illegal and void. In the 
result, the suit was decreed in full by the Subordinate Judge. 

Defendant No. 1 thereupon appealed to the High Court. 

Baku Basanta Kumar Bose (with him Bobu Shorashi Chi - 
ran Mitra), for the appellant. On the evidence on record, it is 
quite plain that the sale in execution of the rent-decree was 
not fraudulent. There was the arrears of rent to be sure, and 
the Raja proceeded all along legally. On the contrary, the 
plaintiffs’ actions with regard to the rent-decree obtained by 
us were unjust and vexatious. Shamapada was not the heir 
of Radhamani. Her decree against Shamapada is of no conse- 
quence, even if the mortgage-decree is valid. A s T purchasers 
in a rent-decree, we have a superior title. 

Mr. S. P: Sinha (with him Balm Dwarkanath Chahravarfi 
and Bahu SaratJcumar Mitra) for the respondents. If is idle 
to deny the rights of Radhamani. The Raja admitted it in 
the instalment-bond. The conduct of the plaintiffs is quite jus- 
tifiable. If we read the evidence carefully we cannot resist 
the conclusion that the sale in execution of the rent-decree 
was fraudulent. v 

Balm Dwarkanaih Chalcravarti (on the same side). The 
so-called ‘rent-decree’ cannot have the force of a rent-decree. 
The bidding at the first sale was far below the decretal amount. 
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The final sale was not preceded by a proclamation. By this ^ll ’ 
latter sale, therefore, the decree-holder purchased only the Banbihaju 
right, title and interest of the judgment-debtor : Akhoy Kumar Karttr 
Soot v. Bejoy Chand Mohatap (1). The obiter dictum in this Khetra IPal' 
case is inconsistent with the main judgment and not good law. 

The rent-decree was plainly obtained in collusion with the 
tenant: see Ram Saran Das v. Ram Per gash Das (2). 

The mortgages in favour of the plaintiffs w r ere genuine. 

The Raja (defendant No. 1) did not annul the encumbrance. 

The mortgage lien is alive : Akhoy Kumar Soor v. Bejoy 
Chand Mohatap (1), Surjiram Marwari v. Barhamdeo Persad 
(3). On the question of the mortgage-suit being brought 
against Shamaprasad, the Raja also brought it against him. 

He was the tenant in possession. That is enough for our pur- 
pose. Radhamani must be held to be the representative in 
interest of Ballav : Prosunno Chunder Bhuttacharjee v. Kristo 
Chytunno Pal (4). It is too late now to deny this. 

Babu Shorashi Charan Mitra , in reply. By the rent-sale, 
the Raja obtained absolute interest in the property, though 
from the sale-certificate it appears to be otherwise as pointed 
out by your Lordships : see Nazir Mahomed Sirkar v. Girish 
Chunder •Choivdhuri (5) and Akhoy Kumar Soor v. Bejoy 
Chand Mohatap (1). 

Cur. adv. vulf. 

Holm wood and. D. Chatterjee, JJ. One Ballav Lai Bar- 
man was the holder of a permanent tenure under defendant 
No. 1 and his predecessor in interest. In 1857 Ballav Lai exe- 
cuted a kabala in respect of this tenure in favour of his wife 
Radhamani. Ballav Lai, however, continued as the register- 
ed tenant until his death in 1891 or thereabout. He was suc- 
ceeded by his grandson Shyama Prosad who was a minor at 
the time living under the guardianship of his grand-mother 
Radhamani and mother Kali Moti. The collections in the 
moffusil were made in the name of Radhamani and she mort- 

(1) (1902) I. L. R. 29 Calc. 813. (3) (1905) 2 C. L. J. 202. 

(2) (1905) I. L. R. 32 Calc. 283. (4) (1878) I. L. R, 4 Calc. 342, 

(5) (1897) 2 C. W. N. 251, 
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1911 gaged the tenure to the plaintiffs on the 7th December, 1894, 
Banmham for Rs. 1,499. About three weeks after this on the 28th De- 
Kapor cember, 1894, defendant No. 1 took from Radhamani a kist- 
Khetka Pal bandy bond for the arrears due on the tenure. In this docu- 
Singh Roy. ment j^dkamani described her title under the purchase of 1857, 
and it can hardly be argued that the effect of the acceptance 
of that document was not to recognise Radhamani as the ten- 
ant of the mehal. On the 27th May, 1896, Radhamani execu- 
ted another mortgage of the tenure in favour of the plaintiffs 
who brought a suit upon the two mortgages against Shyama 
Prosad as heir and grandson of Radhamani and in possession 
of her estate and obtained an ex parte decree on the 26th Feb- 
ruary 1902. Defendant No. 1 in April 1902, brought a suit 
for arrears of rent against Shyama Prosad stating that Ballav 
Lai was the recorded tenant and Shyama Prosad was in pos- 
session of the tenure, and obtained an ex parte decree on the 
21st June, 1902. The plaintiffs executed their mortgage de- 
cree and purchased the mortgaged property on the 15th Sep- 
tember, 1903, for Rs. 3,600. Defendant No. 1 executed his 
rent-decree and himself purchased the property in arrear on 
the 9th February, 1904, for Rs. 800. The plaintiffs applied 
for setting aside the sale on the ground of fraud arid irregu- 
larities, but were not successful. They bring the present suit 
on the ground that the decree itself was fraudulent as well as 
the sale, and pray for recovery of khas possession on the dec- 
laration that their rights were not affected by the sale. 

The Lower Court has given the plaintiffs a decree holding 
that the decree for rent was fraudulent and collusive. De- 
fendant No. 1 has appealed, and on his behalf it has been con- 
tended that the finding of fraud is not supported by the evi- 
dence in the case. It is quite clear that the. findings of fact 
arrived at by the learned J udge do not make out any case of 
fraud against defendant No. 1. It is not alleged or shown 
that there was no arrear due on the tenure and there is no evi- 
dence that defendant No. 1 did anything in respect of the suit 
that he was not entitled to do under the law. It does not also 
appear that he had any duty to perform towards the plaintiffs 
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the breach of which would throw any discredit upon him. We 

think the finding of fraud is wrong and must be set aside. Banbihaei 

The decree of the Lower Court, however, has been sup- Ka ^ ub 
ported on the ground that the decree obtained by defendant Khetea^P al 
N o. 1 was not a rent decree under the Bengal Tenancy Act, and 
in any case the sale brought about by him was not in respect 
of the tenure but only the right, title and interest of Shyama 
Prosad, so that their rights as purchasers under the mortgage 
decree were not affected. It has been further contended that 
the mortgage lien exists notwithstanding the sale, and as no 
notice under section 167 of the Bengal Tenancy Act has been 
served, the Kaja defendant No. 1, was not entitled to Ichas 
possession. 

With regard to the first point we have seen that defend 
ant No. 1 recognised Radkamani as his tenant by accepting 
from her the instalment bond for rent. She was, therefore, 
his recognised tenant from 1301. Upon her death no one took 
any steps to register himself or herself as her representative. 

If her purchase wus a bona fide one, her daughter Lakhimoni, 
who was alive at the time of the rent suit, was her legal re- 
presentative, if she was a benamdar for her husband then Shya- 
ma Prasjfd was the rightful heir. In any case Lakhimoni was 
not in possession and Shyama Prosad was sued as the party 
in possession and there is no dispute that he was really in pos- 
session. In fact, no claim has ever been made on behalf of 
Lakhimoni and both the contending parties have treated 
Shyama Prosad as the tenant in possession and the question 
of benami has not been pressed by either party. The suit for 
rent was, therefore, rightly brought against Shyama Prosad 
who must be taken as the real tenant. It has been contended 
that as Shyama Prosad was not recognised as the tenant but 
was sued merely as he was in possession, the decree obtained 
is a money decree for compensation for use and occupation. 

That would have been a legitimate view to take if as a matter 
of fact Shyama Prosad had not been the real tenant : see 
Ranee Lalun Monee v. Sona Monee Dabee (1) ; Surnomoyee v. 

(1) (1874) 22 W. K. 334, 
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1911 Dmonath Gir Sunny asee (1). As it is, however, the decree 

Banbihahi was a &‘°°0 decree for rent. 

Kapur regards the second point, it appears from the order 

Xvhetra Pal sheet in the execution case in which defendant No. 1 made his 
Singh Roy. p lirc j lase that processes of attachment and sale were issued 
simultaneously, evidently under section 103, clause 1, of the 
Bengal Tenancy Act. It may be presumed that clause 2 (a) 
of that section was also complied with. As the sale took place 
on the first day of sale, the sale could be held under section 
164 only, subject to registered and modified incumbrances if 
the bidding were sufficient to liquidate the whole amount of 
the decree and the costs. The bidding, however, did not reach 
the level of the decretal amount and was in fact several hun- 
dred rupees less ; so that the sale could not be held under sec- 
tion 164, and as there was no second proclamation and sale as 
contemplated by section 165, the sale cannot be taken as one 
held under the Bengal Tenancy Act. The provisions of the 
Bengal Tenancy Act regarding sales are very stringent and 
the results are generally destructive of various derivative 
rights belonging to third parties not before the Court. The 
State enforces its claims for revenue under the stringent pro- 
visions of the sunset law from the zemindars and has enacted 
the stringent provisions of the tenancy laws for enabling the 
zemindars and other landlords to realise rents from their ten- 
ants, providing safeguards for the protection of the tenants 
and those that deal with them. The special provisions for the 
sale of tenures are a part of a public policy intended for the 
benefit of all parties concerned. If the landlord wants the 
special results provided for by the Act, lie must proceed strict- 
ly in accordance with its provisions. We think he has not 
done this in this case and he cannot, therefore, claim rights 
superior to those of an ordinary purchaser at a Civil Court 
sale. His sale certificate also supports this view as he is 
certified to have purchased the right, title and interest of the 
judgment-debtor. THe learned vakil for the appellant has re- 
ferred us to two cases in this connection : Nazir Mahomed Sir* 
(1) (1883) I. L. R. 9 Gale. 908. 
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kar v. Girish Chunder Chowclhuri (1), and Akhoy Kumar Soar 

v, Bejoy Chanel Mohata/p (2). Banbihaki 

i .... ... , Kapu„r 

These cases are clearly distinguishable; in the first cavse’ v. 

the property sold was described as the tenure and the proela- ‘g^HEaT. L 
xnation was for the sale of the tenure under section 59 of Act 
VIII of 1869 B. C. The learned Judges say “the property ad- 
vertised was the tenure and the property sold was the tenure, 
according to the sale certificate, and the mere insertion of a 
statement that the sale was of the rights and interests of the 
judgment-debtors would not, we think, have the effect under 
the circumstances stated of limiting the sale to such rights 
and interests and not extending it to the tenure itself 

In the second case the description of the property ended 
with the words “the said lot in arrears/ 5 so that the facts are 
not similar. It was argued in that case that the property 
should have been put up first subject to registered and notified 
incumbrances and afterwards with power to avoid all incum- 
brances, but this argument was met by the remark that the 
mortgage in question in that case was not a registered and 
notified incumbrance. The report does not show under what 
section the sale took place or whether the amount of the bid- 
ding was sufficient to meet the decree with costs. Under the 
circumstances we do not feel in any way hampered by that de- 
cision. / ' ' 

As regards the third point, the argument of the learned 
vakil for the respondent is. that notwithstanding the decree 
and sale, he is still entitled to fall back upon his mortgage 
lien to defend himself from the attack of defendant No. 1 who 
claims to oust him. In the case of Akhoy Kumar Soor v. 

Bejoy Chand Mohatap (2) hereinabove quoted, the mortgagee 
obtained his decree absolute in May 1892. The Maharaja 
brought his suit for arrears in 1893 and purchased the “lot in 
arrear” in 1893. The mortgagee then applied for executing his 
mortgage decree against the Maharaja as purchaser in 1901. 

The Maharaja then applied for the service of notice under 


(1) (1897) 2 C. W. N. 251. 


(2) (1902) 1. L. B. 29 Calc. 813, 
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1911 section 1(37 and the learned Judges lield tkat as tliis application 
Banbihaiu was not made within the time limited by Section 107 it was 
Kapub barred and the mortgagee was entitled to execute his decree 
Khetra Pal against the mortgaged portion of the tenure. The result of 
Singh Roy. ^i s ruling is, that the incumbrance of the mortgage was in 
existence notwithstanding the decree absolute on the mort- 
gage. There is, however, an obiter dictum in the case that 
after the mortgage had culminated in a decree there would 
be no incumbrance to annul under section 167 ; in the first 
place the learned Judges say it is not necessary to decide that 
question and in the second place that opinion is quite incon- 
sistent with the decision on the point of limitation under 
section 167 ; for if there was no incumbrance there was no- 
thing to annul and no application for annulment could be 
barred. In the case of Bhawani Koer v. Mathura Pramd 
(1) a revenue sale of an estate under section 54 of Act XI of 
1859 took place after a mortgagee had purchased in execution 
of a mortgage decree of his own and after the sale had been 
confirmed. The revenue sale was subject to all incum- 
brances. The Court held that the mortgagee-purchaser was 
entitled to fall back on his mortgage as a shield against the 
purchaser at the revenue sale. In the present ease© if the 
plaintiff had not proceeded to sale before the purchase of de- 
fendant No. 1, the latter would have been at best entitled 
to annul the plaintiffs incumbrance under section 167 ; 
there is no reason why he should be in a worse position by 
reason of his diligence in proceeding to sale first. It is true 
he could have paid up the decree of the defendant and saved 
himself from this tortuous litigation, but he was not bound 
to do that. He was not liable for the rent before his pur- 
chase and his remedy over, if any, against his mortgagor by 
way of contribution might be an illusory remedy after all. 

I a any case he is entitled to rely on all defences legitima te 
to his juridical position, and we think that the Raja defendant 
was, even if he had taken all proceedings according to law, 
not entitled to oust him without annulling his incumbrance 

( 1 ) ( 1907 ) 7 C. L. J. 1, 20 . 

v 
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H • ' 

under section 167 of the Bengal Tenancy Act, and this 
not been done in this case. 

Under these circumstances although we set aside 
judgment of the Court below, we confirm the decree of 
said Court but without costs in either Court, 

S. M, 

CRIMINAL REVISION, 

Before Mr, Justice Casper sz and Mr. Justice Sharfuddin . 

JOYMANGAL PEBSHAD NABAIN SINGH 

v. 

JHAGKOQ SAHU.* 

Criminal Berman — Practice — Jurisdiction of High Court — Buie issued 
on one or more of several grounds in a petition , and ultimately 
discharged— Fresh Buie on the other grounds of the same petition. 

When a rule has been granted on one or more of several grounds 
contained in a petition and is ultimately discharged, the High Court 
has no jurisdiction to issue a fresh rule, in the same case, on the other 
or some of the other grounds of the petition, which were considered on 
the first occasion, unless permission was given to the party, at the 
time of the discharge of the first rule, to renew the application on the 
other grounds or some of them. , 

Uai Badha Gobind v. Gossain Mohendra Gir (1) and Bihhuty Mo- 
han Boy v. Dasimoni Dassi (2) referred to. 

On 5th September 1910, a proceeding under s. 145 of the 
Criminal Procedure Code, was drawn up by Babu P. N. Mook- 
jee, Deputy Magistrate of Hazaribagh, against Jhagroo 
Salni, as first party, and the petitioner, Baja Joymangal Per- 
shad Narain Singh and others, as second party, in superses- 
sion of a previous proceeding under s. 144 of the Code based 
on a petition by the first party. On the 30th November, 
Babu H. P. Ghose, another Deputy Magistrate, took the case 
on his own file, and after taking evidence declared the first 
party to be in possession, by his order dated the 13th February 

* Criminal Revision, No. 546 of 1911, against the order of Haripada 
Ghose, Deputy Magistrate of Hazaribagh, dated Feb. 13, 1911. 
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1911. The second party thereupon filed a petition, by way of 
motion, containing the following among other grounds: — 

(0 That a proceeding having been initiated only fin the allegation 
of the first party, and there being nothing beyond the bare statement 
of the said party to show the existence of a likelihood of a breach of 
the peace, the Deputy Magistrate acted without jurisdiction in initia- 
ting the proceedings. 

(ii) That Babu H. P. Ghose had no jurisdiction to remove the case 
from the file of the Magistrate who had initiated the proceedings. 

(iv) That the Magistrate having considered, at length, the merits 
of the claims of the parties, found that the possession of the first party 
was precarious, and that he was in possession immediately before the 
dispute, but that he did not find which party was in possession at the 
date of the dispute or within two months immediately preceding. 

The High Court (Holmwood and Sharfuddin JJ.) issued 
a Rule only on tlie ground relating to the jurisdiction of Babu 
H. P. Ghose to remove the case from the file of the first Magis- 
trate. The Rule was discharged, on 12th May 1911, by Cas- 
persz and Sharfuddin JJ. The petitioner again moved the 
Court for a fresh Rule on the same facts and the same grounds, 
other than that on which the first Rule had been issued, and 
their Lordships (Oaspersz and Sharfuddin JJ.) granted a 
Rule, on the 1st and 4th grounds set forth above, by their order 
dated the 15th May 1911. 

Mr. A . Sharfuddin and Moulvi Enayet Karee/m , for the 
petitioner. 

Mr. K . N. Cliaudhuri and Babu Lalit Mohan Maker fee, 
for the opposite party. 

Casfersz and Sharfuddin JJ. On the 12th May 1911, 
this Court discharged a Rule obtained (by the petitioner) upon 
the sole ground whether a certain Deputy Magistrate had juris- 
diction to remove a case from the file of another Deputy 
Magistrate. Other grounds had been taken in that appl ication , 
but this Court (Holmwood and Sharfuddin JJ.) gave a Rule 
on the one ground only. Nothing was said, in this Court's 
judgment, as to whether the petitioner had the Court's per- 
mission to renew his application on the other grounds on which 
that Rule had not been issued. 

On the 15th May 1911, we granted another Rule upon the 
first and fourth grounds specified, which had reference to 
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matters otiier than the question of jurisdiction of one Deputy 
Magistrate to transfer proceedings from the file of another 
Magistrate, these grounds go much deeper into the merits 
of the controversy between the parties, and, undoubtedly, 
challenge the jurisdiction of the Deputy Magistrate to pass 
an order declaring the opposite party to be in possession of 
the property in dispute. 

On the Rule coming on for hearing, the learned counsel 
for the opposite party contended that this Court had no juris- 
diction to grant a fresh Rule when, upon the previous occa- 
sion, the whole matter was before the Court and a Rule was 
granted on one only of the several grounds. We think this 
contention is well-founded. 

The first case relied upon, Rai liadha Gobind v. Gossain 
Mohendra Gir (1), may, perhaps, be distinguished in one 
respect, that is to say, the two Rules granted in that case, one 
after another, were in similar terms. In that case, however, 
the petitioner obtained liberty to apply for another Rule if so 
advised, and so the authority is in point, because the present 
petitioner never applied for, nor obtained permission to ask 
for another Rule. The other case cited to us, Bibhuty Mohan 
Roy mV. Dasimoni Dassi ( 2), dealt with a case that had not 
been heard and determined on the merits. In such a case 
the Court has power to re-open, and dispose of, the matter; 
but it cannot be said, in the present instance, that the first 
Rule was not decided on the merits. The points selected by 
this Court, for hearing and determination, was the one point 
we have mentioned and that Rule was disposed of on that 
particular question. The second authority cited to us is, un- 
doubtedly, in favour of the contention of the opposite party. 

We understand that, as a matter of practice, when a Rule 
is issued by this Court on one or more selected grounds, no 
further application can be granted on the remaining grounds 
not so selected. We think this is a salutary practice and one 
to be followed on principle as well. The preliminary objec- 
tion prevails. The rule is discharged. 

E. H. M. Rule discharged . 

(1) (1901) 6 C. W. N. 340. (2) (1902) 10 C. L. J. 80, 82. 
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APPELLATE CIVIL. 

f; 

Before Mr. Justice I). Chattel fee and Mr. Justice N. It. Chatter jea. 

LAESHMI CHABAN SAHA , 

v. 

NIJB ALL* 

T 

Fraud — Ex parte decree procured by fraud — Jurisdiction of another 

Court to set aside the ex parte decree — Investigation how far limi- 
ted. 

The defendant obtained an ex parte decree at Akyab upon a pro- 
missory note against the plaintiff who subsequently applied under sec- 
tion 108 of the Code of Civil Procedure to set aside the said decree. 
The ex part e decree was set aside and the suit was revived, but at the 
hearing the plaintiff could not appear and an ex parte decree was again 
passed. 

The plaintiff then brought a suit in the Court to which the ex 
parte decree was transferred for execution, for a declaration that 
the said decree was not binding on him, it being based upon no 
cause of action and being fraudulent, inasmuch as he did not execute 
any promissory note in favour of the defendant, or receive any money 
from him. On an objection by the defendant that the Court had no 
jurisdiction to enter into the merits of the suit in the Akyab Court, 
and in any case the only matter that could be investigated was^ whe- 
ther the plaintiff had by the action of the defendant been prevented 
from placing his case properly before the said Court: — 

Held, that the jurisdiction of the Court in trying a suit of this 
kind was not limited to an investigation merely as to whether the 
plaintiff was prevented from placing his case properly at the prior trial 
by the fraud of the defendant. The Court could and must rip up the 
whole matter for determining whether there had been fraud in the 
procurement of the decree. 

Second Appeal by the defendants, Lakshmi Charan Saha 
and another. 

This appeal arose out of an action brought by the plaint- 
iff for a declaration that the decree obtained by defendant 
No. 1 against him was not binding upon him as being fraudu- 
lent, It appeared that on the 1st of May, 1906, defendant 

* Appeal from Appellate Decree, No. 1908 of 1909, against the 
decree of T. C. Das, Subordinate Judge of Chittagong, dated June 9, 
1909, affirming that of Nagendra Nath Bhattacharya, Mimsif of Hat- 
hazari, dated Jan. 25, 1909. 
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No. 1, Ismat Ali, obtained an ex 'parte decree based upon a 
promissory note against the plaintiff in the Court of the Dis- 
trict Judge of^Akyab. The decree was then transferred to the 
Court of the Munsif of Hathazari in the district of Chittagong, 
for execution. The plaintiff having come to know of this, made 
an application under section 108 of the Civil Procedure Code, 
1882. to set aside the ex parte decree. The application was 
granted and the case was revived. On the date of hearing, the 
plaintiff could not appear and an ex parte decree was again 
passed. A notice having been served on him, the plaintiff came 
to know that the defendant No. 1 had again secured against him 
a fraudulent ex parte decree in collusion with defendant No. 4, 
to whom the decree was transferred by defendant No. 1. On 
this state of facts the plaintiff brought, in the Munsif’ s 
Court at Hathazari, this action for the aforesaid declaration 
alleging that he did not borrow any money from the defendant 
No. 1 on a promissory note at Akyab, and that the ex parte 
decree and the subsequent proceeding taken by the defendant 
No. 1 were all collusive and fraudulent. 

The defendants Nos. 1 and 4 contested the suit and 
pleaded, inter alia , that the suit was not maintainable in the 
Hathazari Court, and that the decree was not fraudulent. The 
Court of first instance overruled the objections of the defendants 
and decreed the plaintiff’s suit. On appeal by the defend- 
ants, the learned Subordinate Judge of Chittagong affirmed 
the decision of the Court of first instance. 

Against this decision the defendants appealed to the 
High Court. 

Bobu Dhirendra Lai Khastgir (with him Babu Khiteesh 
Chunder Sen), for the appellants. Plaintiff brought this suit 
to set aside the decree of the District Judge of Akyab on the 
ground that the promissory note was a forged document and 
that he did not borrow any money. He had notice of the suit 
in Akyab, but he did not choose to contest it. The District 
Judge of Akyab found on the evidence that the promissory 
note was genuine and that money was due on the note and 
passed a decree. The Munsif’ s Court at Chittagong had no 
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1911 jurisdiction to enter into the question of the genuineness of 
L^kshhi the promissory note, which was found in favour of the pre- 
Charan sent defendant by a competent Court. Plaintiff was not pre- 
vented by any fraud on the part of the defendant No.. 1 from 
Nmi Alt. pntting j lis case pr0 perly before the Akyab Court. The deci- 
sion of the Akyab Court was not set aside by any Court having 
authority over the said Court, The cases of Mahomed (to lab 
v, Mahomed Sulliman (1), and Abdul Huq Chowdhry v. Abdul 
Hafez (2), show that the lower Court had no jurisdiction to 
go into the merits of the suit in the Akyab Court, -and in any 
case the only matter that could be investigated was, whether 
the plaintiff had, by the action of defendant No. 1, been pre- 
vented from placing his case properly before the Akyab Court. 
The Chittagong Court had no jurisdiction to set aside the 
decree of the District Judge of Akyab. Further, the promis- 
sory note should have been produced before the Chittagong 
Court, as without it, the Court could not have pronounced any 
opinion about its genuineness. 

Moulvi Syed Shamsul Huda (with him Moulin Alml 
Ahsan), for the respondent. The Court below having found 
that the plaintiff never went to Akyab, and that he did not 
borrow any money from the defendant No. 1, it was* fully 
justified in making a declaration that the decree was a nullity, 
and that it was not binding on the plaintiff. A suit will 
lie to set aside a judgment on the ground that it was. obtained 
by fraud committed by the defendant upon the Court by com- 
mitting deliberate perjury and bv suppressing evidence : 
V enkatappa Naiclt v. Subba Naick (3). In cases of fraud 
there is no limitation to the jurisdiction of the Court. 

Balm Dhirendra Lai Rhastgir, in reply. 

• ■ Cur. adv . milt. 

D. Chatter tee J. The defendant No. 1 obtained at Akyab 
an parte decree upon a promissory note said to have been 
executed by the plaintiff at Akyab. The plaintiff had the 
decree set aside under section 108 of the Civil Procedure Code, 

(1) (1894) I. L. R. 21 Calc. 612. (2) (1910) 14 0. W. N. 695. 

(3) (1905) L L. R. 29 Mad. 179. 
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but could not appear at tlie hearing of the revived suit so that 

an ex parte decree was again passed. The result is analogous 

to a case in viiich there is an ex parte decree after actual ser- Xakshmi 

vice of summons. The plaintiii brings the present suit on 

the allegation that he never went to Akyab, never received ^ v.^ 

any money there from the defendant and never executed any 

promissory note in his favour, so that the decree was based on Chatterjer 
no cause of action and fraudxtlent, and praying for declarations 
to that effect. The lower Courts have held that the plaintiff 
never went to Akyab, never received any money from the 
defendant No. 1 there, and never executed the promissory 
note so that the whole proceeding was fraudulent. It has 
been argued in second appeal before us that the lower Court 
had no jurisdiction to go into the merits of the suit in the 
Akyab Court, and in any case the only matter that could be 
investigated was whether the plaintiff had by the action of the 
defendant No, 1 been prevented from placing his case properly 
before the Akyab Court, and, secondly, that no decree should 
have been passed without calling for the promissory note im- 
peached as a forgery. 

In support of the first contention, the learned vakil for 
the ajppellant has relied upon the cases of Mahomed Golab v. 

Mahomed Sullvman (1) and Abdul Huq Ch.owdh.ry v. Abdul 
Hafez (2). In the first case, it appears to have been laid down 
by Sir Comer Petheram CUT. “that where a decree has been 
obtained by a fraud practised upon the other side by which he 
was p invented from placing his case before the tribunal, which 
was called upon to adjudicate upon it in the way most to his 
advantage, the decree is not binding upon him, . . . and. . . 
it is not the law that because a person against whom a decree 
has been passed alleges that it is wrong and that it was ob- 
tained by perjury committed by, or at the instance of , the other 
party, (which is, of course, fraud of the worst kind), that he 
can obtain a re-hearing of the questions in dispute in a fresh 
action by merely changing the form in which he places it before 
the Court/’ Mr. Justice Ghose agreed in the result on the 

( 1 ) (1894) I. L, P v . 21 Calc. 612* (2) (1910) 14 C, W. N. 695, 
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ground that no fraud had been proved. The second case fol- 
lowed the above opinion. I think the proposition of law’ as 
laid down in these cases has the effect of restricting within 
too narrow limits the remedy of a jnan against whom a fraudu- 
lent decree has been obtained. It becomes necessary, there- 
Chatterjee f or€j to examine the authorities upon which those cases are 
based with some care. I may say at the outset that the 
opinion by Sir Comer Petheram, O.J. in the first case is an 
obiter dictum , as there was no fraud found and Mr. Justice 
Ghose did not join in the said view, but rested his judgment 
simply on the ground that no fraud has been proved : that 
opinion again was based on an obiter dictum of Lords Justices 
James and Thesiger in the case of Flower v. Lloyd (1), Lord 
Justice Baggallay reserved his opinion as the point did not arise, 
and said f T should much regret to feel myself compelled to 
hold that the Court had no power to deprive the successful, but 
fraudulent party, of the advantages to be derived from what 
i.e had so obtained by a fraud / 9 In the case of Abouloff v. 
Oppenheimer $ Co. (2) Lord Justice Brett said, “With one ex- 
ception none of the authorities cited before us in the least mili- 
tate against our decision ; they all seem to show that the fraud of 
a party to a suit is an extrinsic and collateral act which will 
vitiate the judgment. That exception is to be found in the 
doubts expressed by James L.J. with the assent of Thesiger 
L.J. in Flower v. Lloyd ( 1 ), it seems to me that the fraud 
alleged in that action was probably fraud on the part of cer- 
tain servants of the party and not fraud brought home to the 
party himself. Moreover, it was, as I understand, fraud com- 
mitted not before the Court itself at the trial of the action, 
but previously to the case being brought to a hearing before 
the Court. If it is to be taken that the doubts of Janies and 
Thesiger L.J. related to a fraud of a party to the action 
committed before the Court itself for the purpose of deceiving 
the Court, I cannot after having heard the present argument 
agree with the doubts expressed by them.” In the case of 
Priestman v. Thomas (1), we find that a probate having been 

(1) (1879) L, R, 10 Oh. IX 327. (2) (1882) L. R, 10 Q. B. IX 295, 307. 

(3) (1884) L. R. 9 P, D. 310. 
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granted un a forged will alter compromise, a suit was brought 
in the Chancery Division for a declaration that, the will was 
a forgery ami* the compromise fraudulent* The Court held 
the will to* be a forgery -and set aside the compromise. In 
the case of - Vadala v. Leaves (1), the plaintiff having re- 
covered 'a- decree* in Italy upon certain iiiiis of exchange 
brought a suit in England -upon the Italian judgment. The 
defence was. that the judgment of the Italian Court was ob- 
tained by* fraud, some forged bills were -substituted for some 
genuine ones and that the plaintiff had fraud ulentiy repre- 
sented the bills to be commercial bills, when he knew they 
were not, and he thereby imposed on the Courts and obtained 
his judgment. At page 310 of the Report, Lord Lindley is re- 
ported to have said "But we come now to another and more 
difficult question, -and that is, whether this defence can be gone 
into at all. There are two rules relating to these matters 
which have to be borne in mind, and the joint operation of 
which gives rise to the difficulty. First of all, there is the rule 
which is perfectly well established and well-known, that a 
party to an action can impeach the judgment in it for fraud* 
Whether it is the judgment of an English Court or of a foreign 
Court* does not matter; using general language, that is a 
general proposition unconditional and undisputed. Another 
general proposition which, speaking in equally general lan- 
guage, is perfectly well settled, is, that when you bring* 
an action on a foreign judgment, you cannot go into the 
merits which have been tried in the foreign Court. But 
you have to combine these two rules and apply them in 
the ease where you cannot, go into the alleged fraud 
without going into the merits.” Their Lordships then 
discussed the case of Abouloff v. Oppenheimer $ Co, (2), and 
followed it. In the case of Cole v, Langford (3), the 
plaintiff brought a suit for setting aside a decree obtained 
against him by the defendant by fraud in exhibiting to the 
Court and jury certain false and counterfeit documents and 
memorandum books containing false and fraudulent entries 

(1) 0890) L.TL2> Q.B.D.310, 816. (2) {1882) 10 O. B. f>„ 290 

(3) [18981 2 Q. B. 30. V: W — 
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1911 touching the matters in issue in the action-. The defendant. 
Lajohmi did not appear and the Court gave a decree. Mr. Justice 
Charan Phiilimore said ‘‘There are several cases si£ce Flower v. 
Lloyd (1), in which this jurisdiction has been exercised not-* 
Nu r A ll ca se 0 f Friestman v. Thomas {2)U As the autho- 

Chatterjee rity on which the judgment of Sir Comer Petheram O.J . 

was based has never been recognised as an authority in 
England, I do not think I am Bound by it or by any case 
based upon it. On the other hand, the case of Radha 
Raman Shaha v. Prannath Roy (3) is a sufficient authority for 
holding that such a suit as the present does lie. It is quite 
clear from the cases quoted above that the jurisdiction of the 
Court trying a suit of this kind is not limited to an investi- 
gation merely as to whether the plaintiff was prevented 
from placing his case properly at the prior trial by the 
fraud of the defendant. The Court can and must rip up the 
whole matter for determining whether there has been fraud in 
the procurement of the decree. As the lower Courts have 
found that the plaintiff never went to Akyab, never received 
money from the defendant, it follows that he never executed 
the promissory note which was alleged to have been executed 
at Akyab for money received at Akyab. The production of 
the promissory note was, therefore, immaterial. If the ap- 
pellant had been advised that the promissory note would 
advance his case, he would have called for it, but he did not. 
And I do not think any useful purpose will be served by our 
remanding the case. 

The learned vakil for the respondent also supported the 
decree of the lower Appellate Court on the ground that on 
the findings, the Akyab Court had no jurisdiction to try the 
case. Upon the view that I take of the law, however, on 
the main point I do not think it necessary to go into this 
question. The appeal is, therefore, dismissed with costs. 

N. 'B. Chatter jea J. I agree. 


S, C, G. 

(1) (1879) L. 31. 10 Ck D. 327. 


Appeal Ms m Issed. 
(3) 0901) L L. R, 28 Cole. 475; 
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346, Andrews v. United States. 
162 U. S. 420, Shepard v. Uni- 
ted States, 164 Fed. 584/ and 
Connor v. People, 32 Am. St. R. 
308, referred to by Doss J. 
Emperor v. Chaturbhuj Sahu 


(1910) I. L. R, 38 Calc. ... 90 

Account Books, production of: See 

Magistrate, power, of ... 68 

Accused, discharge of: See Review 

in Criminal Cases ... ... 828 

Acquiescence: See Partition, suit 

for ... ... . ... 681 

Acquittal, effect of: See Conspiracy 

to wage War ... ... 559 

Acquittal, Power to Revise an Order 
of, at the instance of private 

party: See Jurisdiction of High 
Court ... ... ... 786 

Act 1856 — XV: See Hindu Widows’ 
Remarriage Act, 

1860 — XLV : See Penal Code. 

1865—111: See Carriers’ Act. 

1865 — X? See Succession Act, 
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Auction-Purchaser 5 See Execution 

of Decree ... ... 622 

Auction-Purchaser, liability of; See 
Bale foe Aeeeaes of Revenue 537 
Authority to practise in Courts of 
Magistrates and Sessions Judges: 

See Mukhtear ... ... 488 

Award: See Arbitration by Court 421 

: See Land Acquisition ... <230 

Award, filing of: See Appeal ... 143 
Award, made after expiry of time: 

See Arbitration ... ... 522 

Bad Livelihoods See Previous Con- 
victions, evidence of ... 408 

Bail Orders, delay in transmit ling: 

See Appellate Court ... 293 

Bankruptcy Act, 1883 (46 & 47 Viet. 

C. 52) ss. 27, 118: See Insol- 
vency ...- ... ... 542 

Baradaran Jagir, Orissa: See Rent ... 278 

Bargain, onerous but not unconscion- 
able: See Specific Performance 805 
Bengal Cess Act (Bong. iX of 1880) 

ss 6, 72s See Mines ... ... 372 

Bengal Embankment Act (Beng. SS 
of 1882), s. 76, c!s, (a), (b): See 
Embankment ... ... 413 

Bengal Motor Car and Cycle Act 
(Bengali I of 1903) ss. 3, 4: See 
Motor Car ... ... 415 

Bengal Municipal Act (III of 1884) 
ss. 6, 15, 103, 105: See Muxici- 
pa l Election . . . • • * 501 

Bengal Tenancy Act (VIII of 1885) 

ss. 3 (5), 104, 107; See Rent ... 278 


ss. 5 (5), 116: See Landlord and 
Tenant ... ... .... 432 


ss. 7, 30: See Bengal Tenancy 
Act, s. 188 ... ... 270 


s. 60!' See Land Registration 
Act (VII of 1876) ss. 78, 81 ... 512 


ss. 164, 165, 167: See Mortgage 923 


s. 188 — Suit for enhancement of 
rent — Suit by one co-sharer mak- 
ing defendants other co-sharers 
who refused to join as plaintiffs 
— Meaning of “act together”— 
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Bengal Tenancy Act (VIII of 1885) 

— concld . 

Suit for arrears of rent — Suits 
expressly authorised by Bengal 
Tenancy Act — Suits not requir- 
ing authority of Act — Bengal 
Tenancy Act , ss. 7 and SO. The 
institution of a suit for enhance- 
ment of rent, being a suit autho- 
rised by the Bengal Tenancy Act 
(VIII of 1885), is something 
which “a landlord is required or 
authorised to do” under the Act 
within the meaning of section 
188, and consequently a thing in 
which all the “joint landlords” 
must “act together,” that is, 
take common action. Such a 
suit, therefore, is only properly 
framed when all the joint land- 
lords are made plaintiffs. It is 
not sufficient for one or some of 
the joint landlords to sue as 
plaintiff or plaintiffs and make 
those who refuse to join with 
him or them defendants in the 
suit. Pramada Nath Boy v. 
Barnani Kanta Boy, I. L* R. 

35 Calc. 331; L. R. 35 I. A, 

73, distinguished. It is other- 
wise with a suit for arrears 
of rent, the bringing of which 
is not a thing which the land- 
lord is, under the Bengal Ten- 
ancy Act, either required or 
authorised to do. Rent in ar- 
rear is a debt the right to re- 
cover which arises under the 
general law, and does not re- 
quire the authority of the Ben- 
gal Tenancy Act; and thtt Act 
does not authorise such a suit, 
though, on a decree being ob- 
tained, consequences may follow 
which result from the provisions 
of the Act, and from those pro- 
visions alone. J atindra Nath 

ChOWDHRI V. pRASANNA KUMAR 

Bannerjee (1910), I. L. R. 38 
Calc. ... ‘ ... ... 270 

Bengal Tenancy Amendment Act 

(Beng. Ill of 1898) s. 9: See. 

Rent ... ... ... 278 

Bequest 'to a Glass : See Hindu Law 
* — Will ... ... ... 468 

Board of Revenue: See Mandamus 553 

Board of Revenue Rules, validity of: 

See False evidence ... 368 
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Bona-fide Purchasers See Hindu Law 
—Endowment ... ... 526 

Bonds See Succession Certificate 182 

Breach of Contract by Vendors See 
Vendor and Purchaser ... 458 

Breach of the Peaces See Prohibi- 
tory Order ... ... 876 

Bribery, imputation of: See Sedition 214 

Bustee Land — Owner of bustee — Be- 
ceiver—, Liability of actual own- 
er to carry out bustee improve- 
ments when Ms estate is under a 
Bceeiver appointed by the High 
Court — Calcutta Municipal Act 
(Beng, Act III of 1899 ) s. 408. 

When a notice under section 408 
of the Calcutta Municipal Act 
has been served on the actual 
owner of an estate in the hands 
of a Receiver appointed by the 
High Court, he is liable under 
the section as such, and not the 
Receiver, to carry out the requi- * 
sitions made therein. It is in- 
cumbent on the owner in such a 
case to request the Receiver to 
comply with the notice, after 
taking the directions of the 
Court, and on the latter’s fail- 
ure to do so he should himself 
apply to the High Court making 
the Receiver a party. If the 
Conrt refuses the application, 
the owner would he enabled to 
satisfy the Magistrate that he 
had used all diligence to carry 
out the requisitions, and in the 
event of a conviction the penalty 
would be merely nominal. If 
the owner is helpless in the mat- 
ter the General Committee may 
proceed under the section 
against the occupiers. Parle er 
v. Inge, 17 Q. B. D. 584, refer- 
red to. A Receiver appointed 
by the High Court is not the 
“owner” of the premises he holds 
as such, nor is he an “agent or 
trustee” within the definition of 
the term in section 3 (38) of the 
Calcutta Municipal Act. Fink 
v. Corporation of Calcutta, I. 

L. R. 30 Calc. 721, followed. 
Corporation op Calcutta v. 

Haji Kassim Aripp Beam (1911) 

I. L. R. 38 Calc. 714 


Pace. 

Calcutta Municipal Act (Bang. Hi of 
1899) s$. 299, S7p See Drainage 268 


s. 408 s See Bustee Land ... 714 


s. 632: See Nuisance ■ ... 296 

Capacity of Testator to execute Wills 
See Will ... ... , ... 355 

Carriers Act (III of 1868) ss. 6, 8, 9: 

See Common Carrier, liabili- 
ties op ... ... ... 28 

- - S, 105 See 

Common Carriers .... ... 50 

Cause of Action : See Malicious Pro- 
secution ... ... ... 880 

— i gee Secretary op 

State for India ... ... 378 

■■'r — Amendment of 

plaint— Secretary of State for 
India in Council — Action in tori 
— Notice of suit — Civil Proce- 
dure Code (Act V 'of 1908) s. 80 
— Amendment of plaint, when 
not permissible — Leave to with- 
draw, Where notice of an ac- 
tion against the 'Secretary of 
State for India in Council re- 
quired under s. SO of the Civil 
Procedure Code, ' pointed to a 
suit based on negligence, and 
the original plaint proceeded on 
that basis, and it was subse- 
quently sought to amend the 
plaint by setting up a cause of 
action based on nuisance: — 

Held, that such amendment of 
the plaint could not be per- 
mitted. Leave to withdraw suit 
granted. McInerny v, Thp* Se- 
cretary op State for India 
( 1911) I. L. R. 38 Calc. ... 797 

Central Provinces Land Revenue (Act 
■ XVIII of 1881) as amended by 
Bang. Act IV of 1906, ss. 136 H* 

and 22 Cl. (6): Sec Appeal ... 391 

Cess, liability to: See Mines ... 372 

Charge of Conspiracy: See Conspi- 
racy to wage War ... ... 559 

Charge on Husband’s Property: See 

Jewish Law ... ... 708 • 

[ Cheating, abetment of: See Mrs- 

joinder ... ... ... 453 
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Chota Nagpur Encumbered Estates 
Act (Beng. vi of me) ss. 3 , 12 s 
See Execution of Rent Decree 28S 


Amendment Act (Beng. II! of 
1909) s. 4 s See Execution op 
Rent Decree ... ... 288 

Civil Procedure Code (Act XIV of • 
1882) SS. 2, 244 (6), 294 (16), 540, 

588, 617: See Appeal' ... 717 

ss. 42, 43: See Husband. 

and Wipe ... ... 629 

s. 229A : See Political 

Agent at Sikkim, Court op ... 859 

— — ss„ 232, 266: See Mainten- 
ance Allowance ... ... 13 

ss B 256, 488, 490: See At- 
tachment ... ... 448 

~s. 310A: See Contribution 1 

s. 310A; See Jurisdiction 

op High Court ... ... 832 

— — SS* 310A, 312, 588: See Ap- 
peal ... ... ... 339 

- $. 521 (c) : See Arbitration 522 

s. 525: See Appeal ... 143 

s. 608 : See Privy Council, 

practice op ... ... 335 

s. 622: See Arbitration by 

Court ... ... ... 421 

Civil Procedure Code (Act V of 1908) 

SS, 2, 49, 104 (2), O. XXI, rr. 89, 

92: o, XL! 1 1, r. 1 (?) : See Ap- 
peal ... ... ... 339 

ss, 43, 45: See Political Agent 
at Sikkim, Court op ... 859 



s. 80: See Cause of Action ... 797 
s. 115 : See Arbitration by Court 421 
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Civil Procedure Code (Act V of 1908) : 
s. 115: See Presidency Small 
Cause Court ... ... 425 

s. 115, o. xi, r. 12: See Land Ac- 
quisition ... ... 230 

s. 145, o. XL!, r. 5: See Execu- 
tion of Decree ... ... 754 

$. 148, sch. II s, 15 (c): See Arbi- 
tration ... ... ... 522 

o» IX, r. 13 j o. V„ r. 17: See 

Substituted Service ... 394 

o, XI, rr. 13, 18 (#): See Dis- 
covery ... ... ' ' .... 428 

o. 21, r. 16: See Maintenance 
Allowance ... ... 13 

o. XXI, rr. 57, 66s See Execu- 
tion of Decree ... ... 482 

■ o. XXXIV, rr. 4, 5; o. XL!, r. 

20: See Mortgage ... ... 913 

o. XL!, r. 33: See Hindu Law— 
Legal Necessity ... ... .721 

o« XLV, r.; 13: See Privy Coun- 
cil, PRACTICE OF ... ... 335 

Civil Suit, pendency of: See Crimi- 
nal Proceedings, stay of ■«.. 106 

Co-accused : See Confession, rele- 
vancy of ... ... 559 

Co-accused, confession of: See Con- 
fession .... ... ... 446 

Coal Mines: See Mines ... ... 372 

Coercion, evidence of: See Will ... 355 

Collector: See Land Acquisition ... 230 
Common Carrier, liabilities of— Con- 
tract of carriage — Excepted risk 
— Construction— Negligence, in- 
demnity against — Gamers Act 
(111 of 1865), ss. 6, 8, 9— Insur- 
ance policy “warranted no re- 
course against carriers ” — Subro- 
gation — Eight to recover — Mis- 
joinder— Damages. Goods were 
shipped on a flat belonging to 
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Common Carrier, liabilities of —contd, 

the carriers under a bill of lad- 
. ing endorsed to the Manufac- 
turing Company, by clause 5 
whereof “the carriers were ex- 
empt from loss of the goods, un- 
less such loss should have arisen 
from the negligence or criminal 
acts of their servants or agents.” 
There was an existing agreement 
between the Manufacturing Com- 
pany and the carriers, by clause 
10 whereof “the Manufacturing 
Company undertook and agreed 
to hold the carriers harmless and 
indemnified from and against all 
claims which could be insured 
against or covered by an ordi- 
nary F. P. A. policy.” An ordi- 
nary F. P. A. policy was issued 
by the Insurance Company in 
favour of tile Manufacturing 
Company in respect of the goods, 
having the clause “warranted 
no recourse against carriers.” 

The goods were lost by the negli- 
gence of the carriers, and the 
Insurance Company paid the 
Manufacturing Company the 
amount of the policy. In an 
action for the loss of the goods, 
brought by tbe Insurance Com- 
- pany and the Manufacturing 
Company against the Carrying 
Company, as common carriers: 

— Held, that the action lay. The 
rights and liabilities of the com- 
mon carrier in India are outside 
the Indian Contract Act, and are 
governed by the principles of the 
English Common Law as modi- 
fied by the Carriers Act. A com- 
mon carrier is subjected to two 
distinct classes of liability (?*) 
insurable risks from which the 
element of default is absent, and 
(ii) carrying risks, in which that 
element is present. English 
Courts in dealing with exemption 
clauses recognise this distinction 
and construe them as not extend- 
ing to carrying risks in the ab- 
sence of clear words to that 
effect. Trice & Co. v. Union 
Lighterage Company, [ 1904 ] 1 
K. B. 412, James Nelson $ Sons, 
Limited r. Nelson Line (Liver- 
pool) Limited (No, @) } [ 1907 ] 1 
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Common Carrier, liabilities of— conoid, 

K, B. 769, Wyld v. Pkkford f 8 
M. & W. 443, IT An; v. London 
and North-Western 'Lai hr ay 
Com jinny , L. R. 9 €. I\ 825, 
Martin v. The Great Indian 'Ten- 
insula Kail way Company, L. R. 

'3 Ex. 9, Czech v. General S team 
Na cifjuiion Company, L. R. 3 C. 

P. 14, and Crunch vl The Lon- 
don and North-Western Kail tray 
Company , 23 L. J. C. P. 78, nv 
ferred to. Baxter's Leather 
Company v. Boyal Mail Steam 
Packet Company, [1908] 2 K. B. 

626, distinguished. A fortiori , 
in India, where there is statu- 
tory prohibition against exempt- 
ing a carrier from loss arising 
from negligence and criminal 
acts, this canon of construc- 
tion should be adopted, at any 
rate within the limits implied in 
the prohibition . Clause 10 of 
the Agreement must be constru- 
ed as an integral part of the 
contract of carriage ; it did not 
extend to loss arising from negli- 
gence or criminal acts. Tbe sti- 
pulation in the policy “war- 
ranted no recourse against car- 
riers” did not amount to a relin- 
quishment by the Insurance Com- 
pany in respect of risks not 
exempted, i.c., where the loss 
bad arisen from the negligence 
of tbe carriers. Thomas 4.* Co, 
v. Brown , 4 Com. Gas. 180, dis- 
tinguished. Inasmuch as the 
Insurance Company claimed by 
way of subrogation, and not as- 
signment, the suit should have 
been brought only in tbe name 
of tbe Manufacturing Company, 

Burn and v. Eodocanaehi , L. R, 

7 A. C, 833, and Simpson v. 
Thomson , L. R. 3 A. C. 279, re- 
ferred to. British and Fourrex 
Marine Insurance Co., Lin, r. 

India General Navigation and 
Railway Go., Lb, (1319) I. L. 

R. 38 Calc. ... ... 2S 

Common Carriers— Notice, of loss — 
Carriers Act (III of 1865 j, $, 10 
--■Waiver of Notice. Under sec- 
tion 10 of tbe Carriers Act, be- 
fore suit, notice of loss must bo 
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Common Carriers— concld* 

given to the carrier by the 
plain fcif? . Knowledge of the loss, 
derived aliunde by the carrier 
is not sufficient. British and 
' Foreign Marine Insurance Co., 

■ > Ld. .r. India' , General Steam 
Navigation and Railway Co., 

Ld., (1910) I. L. R. 38 Calc. ... 50 

Common Object to resist Search : See* 
Search without Warrant ... 304 

Co-mortgages : See Mortgage ... 342 

Compensation ; See Compensation 

to Accused ... ... 302 

Compensation to Accuse#— Order of 
compensation made in a, separ- 
ate proceeding after and not in 
the order of discharge — Legality 
of the proceeding — Criminal 
Procedure Code (Act V of 1898) 
s. 250 , prov. (h). Section 230 
of the Criminal Procedure Code 
requires that before a Magis- 
trate makes it a ground for dis- 
charging an accused that the 
complaint was frivolous and 
vexatious he shall hear the com- 
plainant on that aspect of the 
case, and unless he does so the 
order of compensation is without 
jurisdiction. The order award- 
ing compensation must be con- 
tained in the order of discharge 
or acquittal and not passed in 
a separate proceeding after til© 
accused has been discharged or 
acquitted. In the matter of the 
complaint of Safdar Hussain , 

I. L. R., 25 All. 315, followed. 

Haru Tanti v. Satish Roy 
(1910) I. L. R. 38 Calc. ... 302 

Complaint (without process): See 
Malicious Prosecution ... 880 

Concurrent Decisions on Fact : See 
Will ... ... ... 355 

Concurrent Sentences s See Mis- 
joinder ... ... , ; . . . . 453 

Confession, admissibility of, against 
a co-conspirator : See Conspiracy 

TO WAGE WAR ... ■ ... 169 

Confession — Joint trial — Plea of 
guilty by co m accused — Accept- 
ances of plea by the Court and 
removal of co-accused from the 
dock— Trial 'of remaining pri- 


Page. 

Confession— conoid* 

soner alone — Admissibility of 
confession of co-accused against 
prisoner on trial — Evidence Act 
(I of 1872) s, SO. Where a co- 
accused pleads guilty, and the 
Court has accepted the plea and 
directed his removal from dock, 
and the trial proceeds against 
the remaining prisoner alone, 
a confession by the former is 
not admissible under s. 30 of the 
the Indian Evidence Act, 1872, 
against the latter. Queen-Em- 
press v. Pahuji, I. L. R., 19 
Bom, 195, approved. Emperor 


v. Tver am at Sirdar, (1911) I. 

L. R. 38 Calc. ... ... 446 

Confession, relevancy of: See Con- 
spiracy to wage War ... 559 

Confession to Magistrate after Ar- 
rest: See Conspiracy to wage 
war ... ... ... 169 

Conflicting Evidence: See Specific 

Performance ... ... 805 

Consent-decree: See Jurisdiction ... 639 


Conspiracy to wage war — Confession 
of conspirator made to a Magis- 
trate after arrest — Admissibility 
of the confession against a co- 
conspirator jointly tried with 
him — Evidentiary value of such 
confession — Evidence Act (I of 
1872) ss. 10 , SO — Penal Code (Act 
XLV of I860) s. 121 A. A con- 
fession by a conspirator made to 
a Magistrate after arrest disclos- 
ing the existence of a conspiracy, 
its objects and the names of its 
members, is not admissible, un- 
der s. 10 of the Evidence Act, 
against the co-conspirators joint- 
ly tried with him, but only 
under s. 30 of the Act. Section 
10 is intended to make as evi- 
dence communications between 
different conspirators while the 
conspiracy is going on with re- 
ference to the carrying out of 
the conspiracy. The confession 
of a co-accused was not intend- 
ed to be put on the same foot- 
ing as a communication passing 
between conspirators or be- 
tween conspirators and other 
persons with reference , to the 
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Conspiracy to wage war —contd. j 

conspiracy. The evidentiary 
value of such a confession, under 
s, 30, is not higher than that of 
the statement of an accomplice, 
and it cannot he acted upon un- 
less corroborated by independent 
testimony . implicating the ac- 
cused in the design with which 
they are charged. Emperor v. 

Abani Bhusan Ohuckbrbuttv 
(1910) I. L. R. 38 Calc. ... 109 

p en al Code 

(Act XLV of 1860), s . 121 A— 
Whether persons charged with 
one Conspiracy, can be found 
guilty of different Conspiracies — 
Charge of Conspiracy— Acquittal, 
effect of — Whether persons ac- 
quitted can be charged '• with same 
offence as part of a conspiracy ~ 
Discharge, effect of— Accomplice 
— Corroboration — V erification — 
Proceedings, Whether corrobora- 
tion of accomplice or confession 
— Confession , relevancy . of, 
against co-accused — Evidence 
Act (I of 1872) s. 80— Detracted 
Confession, unreliability of. 
Where the accused were charged 
with conspiracy with persons 
“known and unknown” : — Held, 
that if the persons were 
“known,” they should be named 
in the charge. Where a person 
has been tried for a specific 
offence and acquitted, and he is 
subsequently charged with con- 
spiracy of which that offence is 
alleged to form a part : —Held,' 
that an acquittal is conclusive ; 
and it would bo a very dangerous 
principle to regard a judgment 
of not guilty as not fully estab- 
lishing the innocence of the 
person to whom it relates. Hex 
v. Plummer, [1902] 2 K. B. 339, 
referred to. The course of not 
making completed offences the 
subject of a separate trial, but 
of throwing them into a case of 
conspiracy, though lawful, is not 
to be commended. Before the 
testimony of an accomplice can 
be acted, on, it must be corro- 
borated jn material particulars. 
There must be corroboration not 


Conspiracy to wage war— ambA 

only as to th# crime, but also 
as to the identity of each one of 
the accused. This is no tech n i- . 
cal rule, but one founded on long 
judicial experience. For a con- 
spiracy to wage war, no act or 
illegal omission is necessary j the 
r agreement of two or more will 
suffice. While admissions, which 
include confessions, are by s. 21 
of the Evidence Act, 1872, de- 
clared relevant and may be prov- 
ed as against the persons making 
them, all that s, 30 of the Evi- 
dence Act provides is that the 
Court many take them into con- 
sideration as against other per- 
sons. This distinction of lan- 
guage is significant, and shows 
that the Court can only treat 
a confession as lending assur- 
ance to other evidence against 
a co-accused, and a convic- 
tion on the confession of a 
co-accused alone would be bad 
in law. Moreover, under s. 30, 
that only can be taken into con- 
sideration which is a confession 
in the true sense of the term, so 
that to place any reliance on a 
retracted confession agafost a 
co-accused would be most unsafe. 
Yasin v. Emperor , I. L. R. 28 
Calc. 689, referred to. Verifica- 
tion. proceedings do not add any 
value to an approver's evidence 
or to confessions, and cannot bo 
regarded as corroboration. A 
discharge is not binding on tin* 
Court, for it is not equivalent 
an acquittal. Still a discharge 
means that the Magistrate, after 
taking the evidence, found that 
there were not sufficient grounds 
for committing the accused for 
trial. A retracted confession 
cannot ordinarily take the place 
of legal proof. Where several 
persons are charged with the 
same conspiracy, it is a legal im- 
possibility that some should be 
found guilty of ono conspiracy 
and some of another, and any 
accused not shown to be a mem- 
ber of that conspiracy is entitled 
to demand an acquittal. Em- 
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peror v . Lalit Mohan Chucker- 
butty and Others, (1911) I. L. 

R. 38 Calc. ... ... 559 

Gonstructiop : See Wile ... ... 327 

Contents of Decree: See Decree ... 125 

Contract Act (IX of 1872), ss» 43, 88, 

69, 70, 72, 146, 222: See Con- ■ 

TRIBUTION ... ... 1 

• 

— ss. 59, 60T: 

See Sale fob Arrears of Reve- 
nue ... ... ... 537 

— St j_0S : See 

Vendor and Sub-vendee ... 127 
Contract of Carriage: See Common 
Carrier, liabilities of ... 28 

Contract of Service: See Secretary 
of State for India ... ... 378 

Contribution — Deposit under s . 310 A, 

Civil Procedure Code , by co- 
tenant, not a party to decree for 
sale for arrears of rent — Decree, 
satisfaction of, how becomes 
complete — Contract Act (IX of 
of 1882) ss. 70, 43, 68, 69, 72, 146 , 

222 — Civil Procedure Code (XIV 
of 1882), s. 310 A. Where an en- 
tire tenure was sold in execution 
of rent-decrees obtained against 
only some of the tenants, and a 
tenalit, who was not a party to 
the rent-suit, deposited, with 
the approval of the Court and 
lawfully, the prescribed amounts 
under s. 310A of the Code of 
Civil Procedure to have the sales 
set aside, with the object of pro- 
tecting his own interest in the 
holding, and the sales were set 
aside, with the result that the 
liability of the defendants in 
respect of rent was discharged : 

— Held, that the plaintiff was 
entitled to sue the several de- 
fendants for contribution, each 
according to his share in the 
decretal debt only, but not in 
respect of the deposit of 5 per 
cent, of the purchase-money that 
the applicant is bound to make 
under s. 310A. C. P. C. Per 
Jenkins, C.J. The terms of sec- 
tion' 70 of the Contract Act 
apply to such a case, and though 
they are rather wide, they en- 


Contrlbution— contd. 

able the Courts to do substan- 
tial justice in cases where it 
would be difficult to impute to 
the persons concerned relations 
actually created by contract. 
But it is incumbent on final 
Courts of fact to be guarded and 
circumspect in their conclu- 
sions, and not to countenance 
acts or payments that are real- 
ly officious. Venkata Gopala - 
rttju v. Timmayya Pantulu , I. 
L. R., 22 Mad. 314, referred to. 
Per Doss, J. Such a case does 
not come within the purview of 
s. 70 of the Contract Act, for 
the plaintiff must in law be held 
to have deposited the rent in 
Court in discharge of his own 
liability, and not in satisfaction 
of a debt due by another, co- 
sharer tenants being liable for 
the rent, not only jointly, but 
also severally. It was not the 
intention of the Legislature that 
section 70 should be invoked 
where relief might he obtained 
under any other section of the 
Act, e.g., ss. 43, 68, 69, 72, 146 
or 222. Section 69 is applicable 
in cases like this. Smith v. 
Dinonath Mooherjee, I. L. R. 
12 Calc. 213, discussed. Damo - 
darn Mudaliar v. Secretary of 
State for India, I. L.*'R. 18 
Mad. 88, approved of. Though 
the plaintiff had no right to 
make the deposits under s. 310A, 
C. P. C., as his interest in the 
holding was not affected by the 
sales, he being no party to the 
decrees, the deposits being in 
fact made without protest from 
any party or Court, and the 
joint obligation of all tenants 
discharged thereby, the mere 
fact that the money was deposi- 
ted under s. 310A did not place 
him in a position worse than if 
he had satisfied the entire de- 
cree before sale, nor did it alter 
the equitable right of. the plain- 
tiff to be reimbursed proportion- 
ately for the deposit, the benefit 
of which was enjoyed by others. 
Fatima Khatoon Ghowdrain v. 
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Contribution — conoid . 

Mahomed Jan Chowdry , PA 
Moo. L A. 65; 10 W. R. P. C. 
29, JMkhand v. Mamldshen 
Sme/h, I. L. II. 7 Calc. 648; L. 
R, 8 I. A. 93, Johnson v. ItoyaC 
Mail Packet Co., L. R. 3 C. P. 
38, Edmunds v. Wallingford, 

L. R. 14 Q. B. D. 811, The Or - 
<'/»/.?, L. R. 15 P. 1). 38, J uydeo 
Xu min Singh v. 2iaja Singh, 1. 
L. It. 15 Calc, 656, referred to. 
In apportioning liability be- 
tween co-obligees in a suit for 
contribution, which is eminently 
an equitable suit, regard must 
be bad more to the real nature 
of debt than to the decree 
founded on it. Earn Tahiti 
Singh v. Hisem'ar Loll Sahoa, 
L. It. 2 I. A. 191; 23 W. It, 305, 
limb on Steamship Co. v. The 
London Assurance, [1900] A. C. 
6, referred to. A decree is not. 
satisfied and the obligation in 
respect of it is not discharged 
until the decree-holder receives 
the money out of Court and 
satisfaction of the decree is en- 
tered; nor does the compulsion 
of law initiated by the attach- 
ment of the property terminate 
until such satisfaction . Su- 
OHANB GHOSAL '15. BALARAM MaE- 
dana, (1910) I. L. R. 38 Calc. ... 

Conviction, alteration of: See Ap- 

pellate Court 

Corroboration: See Accomplice ... 

Corroboration, necessity of: See Ac- 

complice 

Co-sharer, Suit by: See Bengal 
Tenancy Act, s. 188 

Costs: See Decree 

Court of Appeal, change of: See 

Jurisdiction ... ... 

; — , power of: See 

Hindu Law— Legal Necessity 

Court Sale: See Mortgage 

Criminal Breach of Trust: See Mis- 

joinder 

Criminal Procedure Code (Act ¥ of 
(1898) ss. 4 ( r), 340: See Mukh- 

TEAll 


293 

559 

96 

270 

125 

639 

721 

923 

458 

488 


— — ss. 35 ($), 408 prov. (c): 

Sec Sedition ... ... 214 


. " Page. : 

Criminal Procedure Code (Act V of 
(1898) s* m , Sch. V, Form VH: 

See Warrant * ... ... 789 


ss. 94, 98, 192, £02: See 

Magistrate, power of 


ss. 94, tss: Se< 

i Search 

without Warrant 


s. 110 ( e) : See 

Security 

for good Behaviour 



Deity 


in Criminal Cases ... 


s. 4*21; See Appeal 


Court 


68 


156 


s, 144 - Sec Prohibitory 

Order ... ... ... 878 


■— — - s. 145: See Dispute Con- 
cerning Land ... ... 889 


— — s. 145 (i) : See Dispute 
RELATING TO LAND ... 


s. 145: See Offerings to 


— - ss. 202; 203; See Mali- 
cious Prosecution ... ... 

— — s. 239; See Misjoinder ... 

— * — — — "—-tr* “—r* . 

s. 250, prov. (b): Sex Com- 


pensation to Accused 

ss, 235, 369; Sec Review 


s. 423; See Appellate 


ss. 423, 439 (5): See Jur- 
isdiction of High. Court 

s. 429; See Printing 

Press, forfeiture of 

Criminal Proceedings, stay of— Pew J- 

eney of chid .suit — Ijeffvr alletjf d 
to he forged set up as a defence 
— -Genuine ness of letter a prin- 
cipal issue in the ease. — Subse- 
quent in si Hut 'mu of criminal 
proceedings for forgery in res - 


24; 

387 

880. 

453 

302 

828 

307 

293 

786 

202 
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Criminal Proceedings, stay of — conoid . 

pecf 0 / f/ie san^e. Where after 
the institution of a civil suit on 
a promissory note the defendant 
was called- upon to furnish se- 
curity; and set up, as an answer, 
to the plaintiffs’ claim, a letter 
which was alleged to bear a 
forged signature and in respect 
of which criminal proceeding^* 
under ss. 465 and 467 of the Penal 
Code were taken by one of the 
plaintiffs : — Held, that inas- 
much as the letter was a neces- 
sary part of the defendant’s caso 
and the question of its genuine- 
ness a principal issue in the 
suit, the criminal proceedings 
ought to be stayed pending the 
decision in the civil suit, Sha- 
shi Bhusan Seal v. Emperor, 

(1910) I .L. E. 38 Calc ... 106 

Criminal Revision— Pract ice — Juris- 
diction of High Court — Rule is- 
sued on one or more of several 
grounds in a petition , and ulti- 
mately discharged — Fresh Rule 
on the grounds of the same peti- 
tion, When a rule has been 
granted on one or more of seve- 
ral grounds contained in a peti- 
tion and is ultimately discharg- 
ed, *the High Court has no jur- 
isdiction to issue a fresh .rule, 
in the same case, on the other 
or some of the other grounds 
of the petition, which were con- 
sidered on the first occasion, 
unless permission was given to 
the party, at the time of the 
discharge of the first rule, to 
renew the application on the 
other grounds or some of them. 

Hat Radha Go bind v. Gossain 
Mohendra Gir, 6 C. W. N. 340, 
and Bibhuty Mohan Roy v. 
IJasimoni Dassi, 10 C. L. J. 80, 
referred to. Joymangal Per- 
shad Narain Singh v . Jhagroo 
.Sahu, (1911) I. L. E. 38 Calc. 933 

Criminal Trespass — Mischief— Entry 
by a servant upon land in the 
possession of the Court of Wards 
and cutting bamboos thereon 
under the order of the owner — 
Penal Code (Act XLV of I860 ), 
ss. 4$6, ?47. A servant of a 


Page. 

Criminal Trespass— conoid. 

proprietor who has voluntarily 
surrendered his estate to the 
Court of Wards does not com- 
mit criminal trespass or mischief 
by cutting or removing bamboos, 
etc., growing thereon, for the 
benefit of his master, under the 
circumstances of this case. Par- 
meswar Singh v . Emperor, 

(1910) I. L. E. 38 Calc. ... 180 
Cruelty, admission of; See Divorce 907 
Custom; See Jewish Law ... 708 

Oacoity; See Search without War- 
rant ... ... ... 304 

Damage, measure of; See Vendor 

and Purchaser ... ... 458 

Damages; See Common Carrier, lia- 
bilities or ... 28 

Dayabhaga : See Hindu Law — In- 
heritance ... ... 603 

Debt; See Succession Certificate 182 

Debt, extinguishment off; See Mort- 
gage ... ... ... 342 

Decree, knowledge of: See Substi- 
tuted Service ... ... 394 

Decree — Irregularity — 'Decree, not 

drawn up — Contents of decree — 

Costs — Practice. It is the duty 
of a Court to draw up a decree 
after a case has been decided, 
and the decree should show the 
costs incurred by the parties. 

Sag ar Chandra Mandal v . Di- 
gambar Manual, (1910) I. L. E. 

38 Calc. ... ... ... 125 

Decree by mutual consent: See Hus- 
band and Wife ... ... 629 

Decree for Rent: See Mortgage ... 923 

Deed; See Evidence, admissibility 

of ... ... ... 892 

Defamation: See Malicious Prose- 
cution ... ... 880 

Delivery Orders: See Vendor and 

Sub-vendee ... ... 127 

Demolition, order of partial: See 

Nuisance ... ... 296 

Denial off Justice: See Dispute re- 
lating to Land ... ... 24 

Deposit by co-tenant, under $, 310A, 

Civil Procedure Code, 1882: Sec 
Contribution ... ... 1 
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Deputy Collector, procedure fey, 
under mp Rent Recovery Acts 
See Jurisdiction of High 
COURT ... ... 5532 

Detectives See Accomplice ... 96 j 

Devolution, sctiemc of: See Hindu 

La \Y — I N HER IT AN CE ... ... 603 ; 

Disbarment; Sm Muicmui ... 309 ; 

Discharge, effect of; See Conspiracy _ | 

TO WAGE AY AH ... ... 559 ; 

Discharge of Accused; See Review 

in Cbxminal Cases ... JWv B28“ | 

Discovery, right to: See Land Acqui- 
sition 

D i sco very — Inspc e t ion — Affidavit of 
documents — Practice — Civil Pro- 
cedure Code ( Act V of 1008) 
order XI, rr. 18, 18 (2). The 
tiling of tin affidavit of docu- 
ments under order XI, rule 13 
of the Civil Procedure Code by 
one party, does not preclude the 
other party from subsequently 
applying under order XI, rule 
18, para. (2), for further dis- 
covery and inspection. Basanta 
COOMAR GoSWAMI V. KtJMUDINI 

Baser, (1911) I. L. R. 38 Calc. 
Discretion; See Specific Perform- 
ance ■ 

“Dishonestly or fraudulently,” mean- 
ing of; See Forgery 
Dismissal from Rolls; See Mukhtear 
Dispute concerning Immoveable Pro- 
perty; See Offerings to Deity 
Dispute concerning Land— Joint- 
owners — Claim of exclusive pos- 
session to subject of dispute, by 
each party — Jurisdiction of 
Magistrate — Criminal Procedure 
Code (Act V of 1898) s . 145. 

A dispute between two sets of 
joint-owners, each claiming ex- 
clusive possession of the land 
forming part of the joint estate, 
through their respective tenants, 
is within the scope of s. 145 of 
the Criminal Procedure Code. 

An order declaring the exclu- 
sive possession of a tenant of 
one party is not, therefore, with- 
out jurisdiction. Mahhan Lai 
May v. Bara da Kant a Boy, 11 


f PA(H3, 

Dispute concerning La nti-~omr!d. 


Division Bench of High Court, power 

of; See Review in Criminal 
Cases ... ... ... 828 

Divorce; See Husband and Wife ... 629 

• — — — ; See Jewish Law ... 708 

— Wife’s petition--- Admission 

by respondent— Effect of hus- 
band’s admission of adultery 
and cruelty , supported by con- 
firmatory evidence . In a suit 
for dissolution of marriage, in 
the absence of collusion, an ad- 


428 

805 

75 

309 

387 


C. W, N. 512, distinguished. 

Guru Das Kun«u Ohowdmry v. 
Kedah Nath ivuNbu Cmqwdhry, 

. ■ (1911) 1. L. R. 38 Calc. ^ ... 889 

Dispute relating to land— WR news— 
Failure of witnesses summoned 
to attend — Duty of Magistrate 
to summon or compel the attend- 
ance of witnesses at the instance 
of the parties — Denial of justice 
Interference by High Court — 
Criminal Procedure (Act V of 
1898), s. 145 (4)* Section 145 of 
the Criminal Procedure Code 
does not render it obligatory on 
the Magistrate to summon wit- 
nesses at the instance of the par- 
ties, or to compel* their attend- 
ance after they have been sum- 
moned but failed to appear. 
Tarapada Biswas v. Nurul Rug, 

I. L, R. 32 Calc. 1093, followed. 
Where a Magistrate has acted in 
accordance with law, it would be 
necessary to show the High 
Court very clearly, in order to 
warrant its interference, that 
the procedure adopted, though 
right in law, has in fact amount- 
ed to an absolute denial of jus- 
tice. Where it did not appear 
what evidence the absent wit- 
nesses would be able to give re- 
garding the question of actual 
possession, and there was nothing 
to show what efforts the party 
had made to procure their at- 
tendance, the High Court re- 
fused to interfere. Harendka 
Kumar Bose v. Gieish Chan- 
dra Mitra, (1910) I. L. R. 38 
Calc. ... ... ... 24 
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Divorce— conoid. 

mission of guilt by one of the 
parties, is cogent evidence which 
the Court will act on, especially 
if the admission is corroborated 
by other evidence, liobinson v. 
liobinson and Lane, 1 Sw. & Tr. 

*162, followed. Arnold v. Ar- 
nold, (1911) I. L. R. 38 Calc. 907 

Document, alteration of; See Fov£ 

OBRY ... ... ... 75 

Documents of Title: See Vendor and 

Sub- vendee ... ... 127 

Dower: See Maiiomedan Law ... 475 

Drainage — Calcutta Municipal Act 
(Bengal HI of 1890) ss. 299 and 
67 4 — Place lawfully set apart for 
the discharge of drainage — Pri- 
vate common drain belonging to 
the landlord not subject to right 
of users as public drain by the 
Corporation — Liability of tenant . 

A place lawfully set apart for 
the discharge, of drainage, by 
the Corporation within the 
meaning of s. 299 of Calcutta 
Municipal Act, must be a place 
over which the Corporation have- 
acquired by some procedure un- 
der •the Act, a right to make use 
of private property as a public 
drain. A tenant of premises is 
not bound, under s. 299, to con- 
vey the drainage therefrom into 
a drain belonging to his land- 
lord over which the Corporation 
have no such right. Gobinda 
Chandra Addy v. Corporation 
of Calcutta, (1910) I. L. R. 38 
Calc ... 268 

Embankment — Bengal Embankment 
(Act II of 1882) s. 76, els . (a), 

(b) — u Addition to existing em- 
bankment ” meaning of— In- 
creasing height of embankment 
— Essentials of offence under s. 

76 (b). The words “existing 
-embankment’.’ in s. 76 (b) of 
Reng. Act II of 1882 mean an 
embankment existing at the time 
the addition is made. Ajodhya 
Nath Koila v. Baj JZrishio Bhar, 

I. L, R. 30 Calc. 481, followed. 
Goverdhan Sinha v. Queen-Em- 


Pa cub. 

Embankment— conoid. 

press j I. L. R. 11 Calc. 570, ex- 
plained as overruled. The only 
offence constituted by cl. (b), 
as distinguished from cl. (a) of 
s. 76, is the omission to obtain 
the sanction of the Collector to 
the addition to an existing em- 
bankment within a prohibited 
area, irrespective of the question 
whether such act is likely to in- 
terfere with, counteract, or im- 
pede any public embankment 
and public water course. Ram- 
nath Pandit v. Emperor, (1911) 

1. L. R, 38 Calc. ... ... 413 

Endowment ; See Hindu Law ... 526 

Enhancement of Rent, suit for: See 

Bengal Tenancy Act, s. 188 ... 270 

Equitable Mortgage — Transfer of 
Property Act (IV of 1882) s. 

39 — One of several joint mortga- 
gors , possessing no property com- 
prised in the title deeds deposi- 
ted, of properties within Ordi- 
nary Original Civil Jurisdiction 
of the High Court — Jurisdiction 
— Letters Patent , cl. J2 — Mort- 
gage Decree . Where several 
joint mortgagors had effected an 
an equitable mortgage by depo- 
sit of title deeds, one of them 
having no interest in any of the 
properties covered by the de- 
posited title deeds, within the 
Ordinary Original Jurisdiction 
of the High Court: —Held, that 
the defendants having incurred 
a joint debt and that debt hav- 
ing been secured by them by a 
deposit of title deeds, they were 
jointly responsible, and the ques- 
tion whether one of the defend- 
ants was interested or not in any 
of the properties covered by the 
deposited deeds, in no way af- 
fected the question of jurisdic- 
tion of the Court. It is not rele- 
vant in such a suit to enquire 
what interest each one of the 
mortgagors had in the proper- 
ties comprised in the title deeds 
jointly deposited by them. Mati- 
gara Coal Co., Li>. v. Shragers, 

Ld., (1911) 1. L. R. 38 Calc, ... 824 
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Estoppels See Land Registration ... 512 

; See Vendor and Sub-ven- 
dee ... ... ... 127 

Evidences See Divorce ... ... 907 

Evidence Act (t of 1872) ss. ID, 38 s 
See Conspiracy to wage War ... 169 

— s» 15: Sec 

Sedition ... ... 253 

• — — s, 30: See 

Confession ... ... 446 

— s. 30: See 

Conspiracy to wage War ... 559 

— _ s, 92: See 

Evidence, admissibility of ... 892 

SS. 114, 

133: See Accomplice ... 96 

Evidence, admissibility of— Evidence 
Act. (I of 1872), s. 02 — Evidence 
of acts and conduct of parties 
to deeds showing that they were 
treated as being otherwise than 
they purport to be — Evidence 
showing actual conveyances to be 
only mortgages— Fraud, with re- 
gard to property of third person 
not party in deed. Section 92 ol 
tiles Evidence Act (1. of 1872) is 
applicable to an instrument ; *as 
between the parties to such in- 
strument or their representatives 
in interest” ; but it does not pre- 
vent proof of a fraudulent deal- 
ing with a third person’s pro- 
perty or proof of notice that the 
property purporting to be abso- 
lutely conveyed in fact belonged 
to a third person who was not a 
party to the conveyance. The 
respondents claimed to recover 
possession of certain parcels of 
land under deeds which purport- 
ed to be absolute conveyances 
but which the appellants con- 
tended were meant to be, and 
had always in fact been treated 
by all parties concerned, as mort- 
gages only, and they tendered 
evidence of the acts and conduct 
of the parties to that effect. This 
evidence was excluded by both 
Courts below under section 92 of 
the Evidence Act. Their Lord- 
ships of the Judicial Committee 
oir appeal were, however, of opi- 
nion that oil the evidence the 
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Evidence, admissibility of —concld. 

case for the appellants disclosed 
a charge of friud against the 
respondents antecedent to the 
deeds, inasmuch as the^ or the 
persons under whom they claim- 
ed took absolute conveyances of 
property from the appellants 
with notice that such property 
belonged in fact to a third per- 
son, the alleged mortgagor, 
whose evidence would be mate- 
rial and necessary in the matter 
of the alleged fradulent dealing. 
Their Lordships, therefore, with- 
out expressing any opinion on 
the construction or application 
of section 92 of the Evidence 
Act in relation to the deeds, came 
to the conclusion that the re- 
jected evidence should be heard, 
subject to any objections which 
the 'respondents might be advised 
to take ; as the Court would then 
be in a position to deal here- 
after (if necessary) with the ad- 
missibility of the evidence in 
relation not only to the deeds, 
but also in relation to the ques- 
tions that might arise in connec- 
tion with the alleged knowledge 
or conduct of the parties, ante- 
cedent to the execution of tliose 
deeds, and upon which their 
validity might possibly depend. 
Mating Kyin v. Ma Shwe La, 

(1911) I. L. R. 38 Calc. ... 892 
Evidence and Recognition: See Hindu 
Law — Marriage ... ... 629 

Evidence improperly admitted: See 
Judgment ... ... 153 

Examination of Witness: See Insol- 
vency ... ... ... 542 

Excavation of Tank: See Prohibi- 
tory Order ... ... 876 

Excepted Risks: See Common Car- 
rier, LIABILITIES OF ... 28 

Exclusive possession, claim of: See 
Dispute concerning land ... 889 
Execution of Agreement, denial of: 

Specific Performance ... 805 
Execution of Decree %..See Political 
Agent at Sikkim, Court of ... 859 
Execution of Decree, order ln:-£ee 
Appeal ... ... ... 717 
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Execution of Decree— Attachment — , 
bale proclamation — Notice — Civil 
Procedure Code (Act V of 1908) 
o. XX i V rr, 57, 66 — “Default,” 
meaning of. On 20tK February, 

1909, mi execution case, which 
could not proceed owing to the 
failure of the decree-holder to 
serve notice on the judgment- 
debtor as required by o. XXI jC 
66, of the Civil Procedure Code’ 

190S, was dismissed, the order 
concluding with these words : — 

. ^ le execution case is accord- 
ingly dismissed, the properties 
will remain under attachment. 
Decree-holder will bear his own 
costs” On 25th March, 1909, 
the decree-holder without issuing 
a fresh attachment again applied 
ior the sale of the property, and 
duly, served the required notice. 

Ihe judgment-debtor objected on 
the ground that there was no 
subsisting attachment. .Held , 

that this application must also 
be dismissed. Held , per Chitty 
J., that the words of order XXI, 
rule 57, are imperative and the 
attachment on the property ceas- 
operation of law on the 
20th February, 1909, and that 
the word “default” in that rule, 
cannot be given a restricted 
meaning so as to confine it to 
default in appearance, in the 
payment of process fees, or in 
production ^ of documents, but 
must have its ordinary meaning 
namely, failure to do what one 
is legally bound to do. Held 

£? r . ^? XG ’ under the 

Civd Procedure Code, 1882, the 
striking off of execution proceed- 
ings was capable of different in- 
terpretation in different circum- 
stances, but order XXI, rule 57 
was enacted to put a stop to the 
confusion; The application for 
execution having been dismissed 
the result -specified in order XXI 
rule 57, must necessarily follow! 
Puddomon.ee Bossec v. Hoy Mu- 
ihooranath Chowdhry , 20 W. R. 

133, Biswa Sonan Chunder Cos- 
flamy v. Binanda Chunder Di - 
bingar Adhilcar Gossyamy, I. L. 


Execution of Decree— -contd. 
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ft. i0 Calc. 416, Mohunt Bhag- 
ican Lamamtj Das v. Kheter 
Mom Dam , 1 C. W. N. 617 re- 
ferred to. Namuxa Bibi v /Ro- 
i H : 4 Miah > (1911) I. L. R. 38 
° a!c - - - ... 482 

• -Be n t-de ere e — 


T . .... --tiem-aecree — 

Li mita ti o n — Oho ta-Nagpur En - 
cumbered Estates Act (Beng VI 
of 1876), ss. 8, 12, — Chota-Nag- 
pur Encumbered Estates Amend- 
ment Act (Bang. Ill of 1909), 

?• 4. Ihe words “Civil Courts” 
m section 3 of Act VI of 1876 as 
amended by section 4 of Act III 
• C. of 1909, are eomorehen- 
sive enough to include the Re- 
venue Courts deciding rent-suits 
and executing rent-deeeres. Nil- 
mom Singh Deo v. Taranath Mu- 
{• R- 9 Calc. 295: L. 

2 9 1 - A - 174 > followed. Pbatap 
Udainath Shah Deo v. Madast 

R 0H 4 N ^ TH SaM; (1 910) I. L. 

■ ■ 38Ca,c - - 288 


cation to set it aside— Fraud 
should be definitely established 
d ‘^Oulanty, how far it affects 
Auc tion-purchaser — Second ap- 
plication for setting aside sale, if 
it lies. The word “fraud” is 
very loosely used in the class of 
cases instituted for setting aside 
sales, any irregularity being tak- 
en to be fraud, with all the con- 
sequences that such finding i”i- 
l°l Ves \ A Ending of fraud, how- 

i bS reserved for that 
uiich is dishonest and morallv 

^ iS ” 0t su ®°ient to 

off-ni a V T' e , generaI fi nd ®g 
«t! r i V actMl fraud must he 
established. A Court should 
have much hesitation in visiting 

an m„° t auction-purchaser at 
m " sales with the conse- 
quences of an irregularity or de- 
fect of procedure, which was not 
discovered by the Court or its 
officers, at the time of sale and 
was not apparent on the face of 

tio i tnT d ‘ m ? re an applica- 
,v . 0 fi a ^ e a sale set aside was 
dismissed for default and the 
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.Execution of Decree— concld. j 

application for restoration was j 

rejected, it is doubtful whether 
the applicant can successfully ] 

prefer a second application for 
the same purpose* Lalla Bunsee - 
dhur v. Koontour Bvndeseree 
Butt Sing, 10 Moo. I. A. 454, 
Malkarjun v. Narhari, I. L. R. 

25 Bom. 337 ; L. R. 27 I. A. 216, 
referred to. Khiamimal v. 

Bairn, I. L. R. 32 Calc. 296, 
distinguished. Paresh Nath ] 

Malltoe v . JTari Char an Det, 

(1911) I. L. R, 38 Calc, ... 622 i 

j 

- — * — ■ — — Stay of Exe- 

cution — Civil Procedure Code 
(Act V of 1908) s. m o. XLJ , 

r, 5 — Whether a security hand 
given by the Secretary of State 
for India in Council , but which 
was not sanctioned with the con- 
currence of a majority of votes 
at a meeting, is sufficient — Gov* 
ernment of India Act , 1858, (21 
& £2 Viet. c. 100), ss. $9, 40, 41, 

42 and. 55 — Government of India 
Act , 1859 (22 <& 23 Viet c, 41k 

s. 1. A decree for recovery of 
possession of immoveable pro- 
perty having been passed against 
a minor under the Court of 
Wards, and the Collector, an ap- 
peal was preferred against it to 
the High Court; subsequently the 
appellants applied for stay of 
execution of the decree, and as 
security they offered a guarantee 
io be executed by the Govern- 
ment of Bengal on behalf of the 
Secretary of State for India in 
Council; but it was not shown 
that the security had been sanc- 
tioned by the Secretary of State 
for India in Council with the con- 
currence of a majority of votes 
at a meeting, as provided by s. 

40 of the Government of India 
Act, 1858 : — Held, that the exe- 
cution of the decree could not 
he stayed inasmuch as the secu- 
rity offered was not sufficient. 
Srintbash Prasad Singh v. Kes- 
ho Fra sat> Singh (191.1) I. L. R. 

38 Calc. ... ... ... 754 

... 355 


Execution Proceedings: See Attach- 
ment before Jue^ment ... 448 

Ex parte Decree: See Fraud ... 936 

: See Substituted 

Service ... ... 394 

Extradition — Jurisdiction of* High 
Court to revise proceedings of 
Magistrates under the Extradi- 
i fon Act-High Courts Act , 1861 
(24 and 25 Fief. c. 104) s: 15 — 
Extradition Act (XV of 1903) 
ss. 3 and 4. The High Court has 
no jurisdiction under s. 15 of 
the Charter Act, to revise the 
proceedings of a Magistrate act- 
ing under as. 3 and 4 of the 
Extradition Act. In re Molmnt 
Bern Bass, I. L. R. 38 Calc. 550 
(note), referred to. Rudolf 
Stallmann v. Emperor (1911) I. 

. L. R. 38 Calc. ... ... 547 

Extradition Act (XV of 1903) ss. 3, 

4: See Extradition ... 547 

j Fact, question of: See Will ... 355 

False Document, making of: See 

Forgery ... ... ... 75 

j False Evidence — False statemctiis in 
an application for mutation pro- 
ceedings — Obligation to make, a 
true declaration therein — Vth'i- 
fieation of application — Validity 
of Pules of the Board of Be- 
venue. Chap F. Hide (5) Penal 
Code (Act XIV of I860), ss. 191 , 

193 — Land Begisfartion Act 
( Beng . Act VII of 1876), ss. 42, 

53, 88. An applicant for mu- 
tation of names under section 
42 of the Bengal Land Registra- 
tion Act is bound by Rule 5, 
Chapter V, of the Rules of the 
Board of Revenue, framed un- 
der section 88 of the Act, to 
make a true declaration on the 
subject of his application, and 
is punishable under sections 191 
and 193 of the Penal Code for 
making false statements therein. 

Behi Saran Misser v. Emperor , 

11 C. W. N. 470, referred to. 
Queen-Empress v. Appayya , I. L. 

R. 14 Mad. 484, Burg a lias Buie- 
hit v. Queen-Empress , I. L. R. 27 
Calc. 820, Ezra v. Secretary of 
State, I. L. R. 30 Calc. 36, ‘and 


Execution of Wills See Will 
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British India Steq.ni Navigation 
Co , y, Secretary of State for In- 
dia, I. L. R. 38 Calc. 230, dis- 
tinguishes!. Rules passed by the 
Board of Revenue under section 
88 of the ‘Act, provided they re- 
fer to the procedure as to pre- 
sentation, admission and verifi- 
cation of an application for re- ** 
gistration under Part IV of the 
Act, and as to inquiries under 
section 52 thereof, have the force 
of law. Naloo Pate a v, Em- 
peror, (1010) I. L. R. 38 Calc, 368 
Female Heirs, exclusion of s See Hin- 
du La w — Inheritance ... 603 

Findings of Facts See Second Appeal 278 

Footings— Trespass — Survey Map , 
evidentiary value of — Manda- 
tory Injunction — Specific Belief 
Act (1 of 1877) Chap X. —Pre- 
sumption, The existence of foot- 
ings to a wall, in the circum- 
stances of the case, raised the 
presumption, that the land cover- 
ing such footings belonged to 
the owner of the wall, to which 
they appertained. Where a wall 
was constructed by the defend- 
ant on* the land covering plain- 
tiff’s footings, and after its com- 
pletion a suit was brought by 
the plaintiff for trespass, the 
plaintiff not having been guilty 
of delay or acquiescence: — Held, 

■ that the proper remedy was by 
way of mandatory injunction 
ordering the demolition of the 
defendant’s wall. Abdul Hos- 
sain v. Ram Charan Law (1911) 

I. L. R, 38 Calc. ... ... 687 

Forgery : See Criminal Proceed- 
ings, stay op ... ... 106 

-Making a false document 

— “ Dishonestly or fraudulently 
meaning of — Alteration of docu - 
me,nt in a material part thereof 
— Affixing on els signature to do- 
cument not required ' by law to 
be attested after execution and 
registration — Using a forged do- 
cument— Penal Code (Act XLV 
of 1860 1 ss. M, 25, 468, 464 and 
471 . Where the accused affixed 


Forgery- — contd. 


Page. 


his signature to a kabuliat, 
which was not required by law 
to be attested by witnesses, after 
its execution and registration, 
below the names of the attest- 
ing witnesses, hut without put- 
ting a date or alleging actual 
X)resence at the time of its execu- 
tion: Held , that such act did 
not fall within the first clause 
of s. 464 of the Penal Code, in- 
asmuch as, although it may have 
increased the apparent evidence 
of its genuineness, it was not 
done “dishonestly” or “fraudu- 
lently” within ss. 24 and 25; and, 
further, that it did not justify 
the inference that he intended it 
to be believed that the docu- 
ment was made or signed at a 
time when he knew it was not 
made or signed, but was consist- 
ent with the hypothesis that he 
intended it to he believed that 
he would he able, if called as a 
witness, to prove its genuine- 
ness. The expression u intent to 
defraud ” implies conduct coup- 
led with an intention to deceive 
and thereby to injure. The 
word “defraud” involves two 


conceptions, viz,, deceit and in- 
jury to the pel-son deceived, that 
is, an infringement of some legal 
right possessed by him, but not 
necessarily deprivation of pro- 
perty. Queen-Empress v. Mu - 
hamm,ud Saeed Khan , I. L. R. 


21 All. 113, Queen-Empress v. 
Abbas All I. L. R. 25 Calc. 512, 
Abdul Bajah v. Queen-Empress , 
P. R. Cr. 2, and Beg, v, Tos- 
hach , 4 Cox C. C. 38, referred 
to: Held, further, that the in- 
terpolation of the name of a wit- 
ness as an attestor, subsequent 
to the execution of a document 
which need not be attested, is 
not a, material alteration thereof 
within the second clause of s. 464, 
Mohesh Ohunder Chatterjee v. 
Kamini Kumari Bahia , I. L. R. 
12 Calc. 313, Yenhatesh Prabhu 
v. Baba, Sub ray a, I. L. R. 15 
Bom. 44, Vazeer Aliy, Surya Na- 
rain , 1 Mad. L. J. 388, State 
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Forgery — concld. 

Gherkin , 7 Iredell. N. 0. 208, 
Blackwell v. Lane, 4 Dev. & Bat. 

113; 32 Am. Dec. 675, approved. 

$w//e?- v. Bank of England , 9 Q. 

B. D. 555, and Ee#. v. Aspfr/i, 

12 Cox C. C. 391 , explained and 
distinguished. Sitaram Krishna 
v. l)aji Devan, I. L. R, 7 Bom. 

418, dissented from. The test of 
the materiality of an alteration 
in a document is not an addition 
stating a falsehood made ex- 
pressly or by implication, in 
order to increase the apparent 
evidence of its genuineness^ but 
one which alters the legal iden- 
tity or character of the instru- 

' meat either in its terms or in the 
relation of the parties to it. 
Surendra Nath Ghose v . Em- 
peror (1910) I. L. R. 38 Calc. ... 75 

Frame of Suit: See Mortgage ... 342 

Fraud; See Evidence, admissibility 

or ... ... ... 892 

s See Execution of Decree ... 622 

■■ Fraud, absence of: See Specific PER- 
FORMANCE ... , ... 805 

Fraud — Ex parte decree procured by 
fraud — Jurisdiction of a noth er 
Court to set aside the ex parte 
decree — Investigation how far 
l i 7)i ited . The defendant obtain- 
ed an ex parte decree at Akyab 
upon a promissory note against 
the plaintiff who subsequently 
applied under section 108 of the 
Code of Civil Procedure to set 
aside the said decree. The ex 
parte decree was set aside and 
the suit was revived, but at the 
hearing the plaintiff could not 
appear and an ex parte decree 
was again passed. The plaintiff 
then brought a suit in the Court 
to which the ex parte decree was 
transferred for execution, for a 
declaration that the said decree 
was not binding on him, it being 
. based upon no cause of action and 
being fradulent, inasmuch as he 
did not execute any promissory 
note in favour of the defendant, 
or receive any money from him. 

On an objection by the defend- 
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ant that the Cou^t had no juris- 
diction to enter into the merits 
of the suit in the Akyab Court, 
and in any case the only «matter 
that could be investigated was 
whether the plaintiff had* by* the 
action of the defendant been pre- 
vented from placing his case 
properly ibef ore the said Court : 

— II. eld, that the jurisdiction of 
the Court in trying a suit of this 
kind was not limited to an in- 
vestigation merely as to whether 
the plaintiff was prevented from 
placing his case properly at the 
prior trial by the fraud of the de- 
fendant.' The Court could and 
must rip up the whole matter for 
determining whether there had 
been fraud in the procurement of 
the decree. Lakshmx Chad an 
Saha Nun Alt (1911) I. L. R. 

38 Calc. ... ... ... 936 

Fresh Rule: See Criminal Revision 933 
Future Maintenance, assignment of: 

Sec Maintenance Allowance ... 13 

Gang of Thieves: See Previous Con- 
victions, EVIDENCE OF ... 408 

Gift to a Giass: See Hindu Law ... 188 
Good-wii( : See Trade-mark ... 110 
Government of India Act, 1858, (21 
& 22 Viet. C. 106) SS. 39 — 42, 55: 

See Execution of Decree ... 754 

Government of India Act, 1859, (22 
& 23 Viet. c« 41) s. 1 : See Exe- 
cution of Decree ... ... 754 

Grantor and Grantee: See Rent ... 278 

Grounds for Revision: See Criminal 
Revision ... ... 933 

Guardian — Minor — Guardian s an d 

Wards Act (Act VIII of 1890) ss . 

8, 18 — Applications by mother 
and grand-mother — Appoin tmen t 
of Nazir as guardian of the 'pro- 
perty of the minors, by Court — 
Purdanashin Lady— Be cording of 
Evidence. Where a mother and 
grand-mother of two minors se- 
parately applied to be appointed 
guardian of the persons and pro- 
perty of the minors and during 
the pendency of their applica- 
tions it was agreed that a cer- 
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tain person should &e appointed 
guardian of the property, but he 
refused to take up the appoint- 
ment, the District Judge without 
holding an inquiry into the res- 
pective merits of the applications 
made an order appointing the 
Nazir of the Court to be the 
guardian of the property of the ** 
minors: — Held, that the Court 
had no power to make an order 
appointing a guardian except on 
a substantive application under 
section 8 of the Guardians and 
Wards Act (VIII of 1890), and 
that the appointment of the Na- 
zir was ultra vires. Under sec- 
tion 13 of the Guardians and 
Wards Act (VIII of 1890) the 
Court is bound to hear such evi- 
dence as may be adduced in sup- 
port of or in opposition to the 
application before passing an 
order. The mere fact of the mo- 
ther being a purdanashin lady 
was no obstacle to her being ap- 
pointed guardian of the pro- 
perty; the safe custody of the 
property and its due administra- 
tion could be sufficiently guaran- 
teed by security being taken from 
the proposed guardian by the 
Court. Jaiwanti Kumri v. Gaja- 
dhar Upadhya (1911) I. L. R. 

38 Calc. ... ... ... 783 

Hindu Widow — Be-mar- 

riaqe — Guardians and ’ Wards Act 
(1 7 III of 1800), s. SO — Whether 
a Hindu widow appointed guard- 
ian under the Act loses her right 
of guardianship on re-marriage 
— Hindu Widows’s B e-marriage 
Act (XV of 1856), s. 3. A Hindu 
widow who has obtained a certi- 
ficate of guardianship in respect 
of the person and property of 
her infant sons, does not, merely 
on. her re-marriage, lose her right 
to act as guardian of the minors. 

Gang a Pershad Sahtj v. J halo 
(1911) I. L. R, 38 Calc. ... 862 

Guardians and Wards Act (VI i I of 
■ - 1890) ss. 8, 13 s See Guardian ... 783 . 


... 862 
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Habit, evidence of s See Previous - 
Convictions, evidence of ... 408 

High Court, interference by: See Dis- 
pute RELATING TO LAND ... 24 

High Court, Jurisdiction of: See Cri- 
minal Revision ... ... 933 

s See Ex- 
tradition ... ... 547 

« $ee 

Land Acquisition ... ... 230 

High Court, power of, to re-instate 
Legal Practitioner after Disbar- 
ment: See Muktear ... 309 

High Court, power of, to stay execu- 
tion pending Appeal to Privy 
Council : See Privy Council, 
practice of ... ... 335 

High Courts Act, 1861, (24 & 25 Vlct. 

c. 104) s. 15: See Extradition ... 547 

High Courts Act, 1861, s. 15: See 

Land Acquisition ... ... 230 

Hindu Deities, suit for removal of: 

See Limitation ... ... 284 

Hindu Law — Adoption — Prior right 
of adoption as between elder and 
younger widows — Anumatipatra, 
construction of — Simultaneous or 
successive Adoption . Where the 
deceased had executed an anu- 
matipatra in these terms. — “In 
favour of the first wife, S. B. S. 

D., and the second wife S. D. 
.... giving permission that 
when I shall be no more, each of 
my two wives shall b© at liberty 
to act according to their own re- 
ligious tenets by adopting three 
sons successively, that is, one 
after another” : — Held, that the 
effect of such an instrument was 
not to sanction a simultaneous 
adoption, but to give a power of 
adoption to the two widows suc- 
cessively. That this being so, 
the elder widow’ had the prior 
right to exercise the power of 
adoption and that the younger 
widow had no right to adopt 
before the elder widow had 
exhausted her right, or re- 
fused to use it. Bahhmabai v. 
Badhabai , 5 Bom, H. C. (App.) 

181, followed. Amava v. Mahad- 


$. 39? See Guardian 
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gauda , I. L. R. 22 Bom. 416, 
Mondakini Bast v. Adinath Bey , 

I. L. R. 18 Calc. 69, and Akhoy 
Ghunder Bag chi v. Kalapahar 
Mafl 1. L. R. 12 Calc. 406; L. R. 

12 I. A. 198, referred to. Buoy 
Krishna Karmakar v. Ranjit 
Lal Karmakar, (1911) I. L. R. 88 
Calc, ... ... ... 694 

■ — Endowmen t — Aliena- 

tion of endowed property — Pow- 
er of shebait to grant lease in 
perpetuity at a fixed rent — Limi- 
tation Acts (XV of 1877 ) Seh . 

If, Art % 184 and (IX of 1908), 

Seh. 1, Art. 184 — Bona fide Pur- 
chaser — Purchaser of absolute ti- 
tle — Privy Council , practice of — 
Review of former decision. In a 
suit brought by the Raja of Pan- 
ehakote as the shebait of certain 
Hindu deities to recover posses- 
sion of debutter property, which 
bad been alienated, more than 12 
years before the institution of 
the suit, by the plaintiff’s pre- 
decessor in title, who had grant- 
ed a mokurari lease of the pro- 
perty in consideration of a fixed 
rent, and payment of a fine equal 
to two years’ rent: Meld (rever- 
sing the decision of the High 
Court), that the suit was not bar- 
red by limitation under article 
184 of Schedule IT of Act XV of 
1877, the lessees (defendants) not 
being the purchasers of an abso- 
lute title, and therefore not 
“purchasers'* within the mean- 
ing of that article, Ahhham 
Goarami v. Shgama Chet ran San- 
di. L h. R. 86 Calc. 1008 ; L. R. 

80 r. A. 148, followed. The Judi- 
cial Committee of the Privy 
Council are averse from review- 
ing on an ex parte application, 
a considered decision in a former 
case delivered after full argu- 
ment. Is n war Sir yam Chant* Jin 
r. Ram Kan at Chose, (1911) T. 

L. R. SB Calc. 

— — 1 n heritan ce — Docu- 
ment attempting to alter the 
‘mode of Stiecessim — Scheme of 
Be volution contrary to Hindu 
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Law — Instrument laying down 
rules to secure succession in di- 
rect male line for an indefinite 
period , and without gift to any 
person — Succession on failure of 
direct male issue — Exclusion of 
female heirs — Bayabhaga Law . 

Two brothers K and N, subject 
%to the Dayabhaga School of Hin- 
du Law, executed, on 28th 
March, 1866, a document where- 
by after reciting that “whereas 
body is mortal it is impossible to 
say what may befall at what 
time, and as ruin may ensue 
from disputes relating to the 
shares arising in future among 
son, daughter, daughter’s son 
and childless widow unless some 
rules are regularly framed, and 
it has accordingly become neces- 
sary to prescribe a set of rules In 
that behalf, and hence the rules 
mentioned below are laid down: 
these shall become operative and 
come into force on our death,” 
they purported to provide for the 
permanent devolution of their 
respective properties in the di- 
rect male line, including adopted 
sons, with the condition that in 
case of failure of lineal male 
heirs in one branch the proper- 
ties belonging to that branch 
should go to the other, subject to 

| the same rule, and only in the ab- 
sence of male deseendents in the 
direct line in either branch were 
the properties to go to female 
heirs and their descendants. K 
died in 1868 leaving a son .4, a 
daughter D , his brother N and 
and their mother 0. A died in 
1872 without any issue, and 0 in 

| March 1901. The plaintiffs (ap- 
pellants), who were the sons of 
D, instituted this suit on 29th 
July, 1901, against N, claiming, 

. as next reversioners to A their 
maternal uncle, the porperties 
which originally belonged to K 
and which had since come into 
the possession of N the defend- 
ant. N died shortly after the _ 
suit was brought, his sons (the * 
respondents) being substituted 
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for him on the record. Their 
contention was that under the 
instrument of 1866 the properties 
in dispute passed on the death 
of A to N and on his death to 
them. The High Court (rever- 
sing the decision of the Subordi- 
nate Judge) was of opinion, that •* 
in the circumstances that had 
actually happened, A under the 
document of 1806 had, in the pro- 
perties in suit, an absolute estate 
defeasible in case of death with- 
out male issue, and as he died 
without male issue the heirs of 
K (the respondents) would suc- 
ceed. Held (reversing that de- 
cision), that the clear intention 
of the instrument of 1866 was to 
vary the rules of Hindu Law and 
to control the devolution of the 
properties until the indefinite 
failure at some remote period of 
the male line of K and N ; and 
that such an attempt to alter the 
mode of succession was, on the 
principles laid down in the case 
of Jatindm Mohan Tagore v. 
Ganendra Mohan Tagore, 9 B. 

L. R. 377 ; L. R. I. A. sup. vol. 

47, illegal and void; Throughout 
the instrument there was no in- 
dication of an intention to make 
a gift to any person: and there 
was no warrant for the conten- 
tion that there was a devise in 
favour of A with a gift over to 
N his uncle. The question was 
not whether the gift over was 
good in the event which hap- 
pened, but whether it was good in 
its creation. Purna Shashi 
Bhattachar.ii v. Katjdhan Rai 
Chowdtjri, (1911) I .L. R. 38 
Calc. ... ... ... 003 

— — -Tjegal Necessity , how 

to he made out — Onus of proof 
of legal necessity as affected by 
lapse of time — Court of Appeal, 
power of, to make any order to 
meet justice — Civil Procedure 
Code ( Act V of 1908) o. XLI, r. 

S3, A property known as taluk 
0 belonged to G, a Hindu. After 
G’s death there was litigation 
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regarding the succession. D, the 
father of the plaintiff, T C, was 
a party in that litigation. The 
mother of G was held entitled to 
succeed. D then brought a suit 
claiming the estates and sought 
to set aside an alienation by 
G’s mother of a portion of the 
estate in favour of M G. The 
Judicial Committee held finally 
in that suit that IPs suit was 
barred by res judicata , and re- 
fused to make any declaration 
regarding the alienation in the 
life-time of G’s mother. Before 
her death G’s mother sold the en- 
tire estate C to M G. After her 
death, T C, the son of D, and two 
other persons sued M G for set- 
ting aside the alienations on 
the allegation that T C was the 
eldest male member in the eld- 
est line, and as such, was entitled 
to the property by virtue of the 
rule of lineal primogeniture gov- 
erning succession in the family. 

The plaintiffs prayed therein for 
a decree in favour of T C or, in 
the alternative, in favour of one 
or more of the plaintiffs. The 
first Court decreed the claim of 
T C. On appeal to the High 
Court, by the defendant : — Held , 
that, if one or other of the plain- 
tiffs were entitled to succeed, 
the suit should not be dismissed 
simply, because the first of the 
plaintiffs alone had failed to 
make out a title, particularly 
when, by so dismissing the suit, 
the right of the co-plaintiffs (who, 
if the first plaintiff were not 
joint with the last male holder 
would, on failure of the first 
plaintiff’s case, be entitled) would 
be thereby barred ; and that, in 
such a case, the Appellate Court 
could exercise the power provid- 
ed for in the Code of Civil Proce- 
dure, o. XLI, r. 33. Held , also, 
that lapse of time did not affect 
the question of onus of proof 
regarding legal necessity, except 
in so far as it might give rise to 
a presumption of acquiescence or 
save the alienee from adverse * 
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inference arising from the scanty 
proof which might be offered. 

Held, further, that in order to 
justify legal necessity, it must 
be shown that the expenses could 
not hare been met from the in- 
come of the property in the wi- 
dow’s hands, and that they were 
reasonable. Held , lastly, that 
payment of full value for the 
property did not of itself justi- 
fy a sale by a Hindu widow in 
the absecne of legal necessity. 
Ravaneshwar Prasad Singh v. 
Chandi Prasad Singh, (1911) I. 

L„ R. 38 Calc. ... ...721 

-Marriage — Validity of 

marriage — Evidence and recog- 
nition of marriage — Marriage of 
insane person whether valid— 
Presumption as to performance 
of alleged marriage — Degrees of 
Insanity— Bites and ceremonies 
of marriage , The respondents’ 
claim (as opposed to that of the 
appellants who were distant ag- 
nates) to letters of administra- 
tion depended upon whether the 
deceased was her father, and 
whether he was legally married 
to her mother. The Courts in 
India had differed : Held, (affirm- 
ing the decision of the High 
Court) that from the time of the 
alleged marriage the deceased 
and the respondent’s mother had 
been recognised by all persons 
concerned as man and wife, and 
so described in important docu- 
ments, and on important occa- 
sions. Their daughters were 
respectably married as would be 
natural in the case of legitimate 
children; and that all these 
facts following upon a ceremony 
of marriage which undoubtedly 
. ' took place (though its validity 

■■ ■ - ; was : attacked)., ■ afforded an ■ ex- 
tremely strong presumption in 
favour of the validity of the 
marriage, and the legitimacy of 
its offspring. , TTOd, also, that 
the objection to a marriage on 
the ground of the mental in- ’ 
capacity of one of the parties 
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must depend * (as held by the 
High Court) on a question of 
degree ; and that in thi§ case the 
evidence of mental infirmity was 
wholly insufficient to • establish 
such a degree of that defect as 
to rebut the very strong pre- 
sumption in favour of the vali- 
dity of the marriage. The es- 
tablished presumption in favour 
of the marriage applied to the 
forms and ceremonies necessary 
to constitute it a valid mar- 
riage; and such forms and cere- 
monies had been rightly held by 
the High Court to have been 
presumably properly performed. 
Moitji Lal v. Chandrabati Ku- 
mari, (1911) I. L. R. 38 Calc. ... 700 

Succession — Prosit - 

tu t e 1 s estate — S tridhan— Sever- 
ance as effect of degradation ■ — 
Succession to property of 
degraded woman. The abso- 
lute property of a Hindu pros- 
titute is to be treated as her 
strklhan for the purposes of 
succession. So far as succession 
is concerned, the degradation 
suffered by prostitution r severs 
a woman from her natural re- 
lations at the moment she 
becomes degraded, but not from 
her sons or chaste daughters 
born after degradation. In the 
goods of Kamineymoney Bewah , 

I, L. R, 21 Calc. 697, Surna- 
moyee Be, wo v. Secretary of 
State- for India , I. L. R. 25 
Calc. 254, Bhutnath Mondial v. 
Secretary of Stale for India , 

10 C. W. N. 1085, Narasanna v. 
Gangu , I. L. R. 13 Mad. 133, 
followed. Taramunnee Basse e 
v. Motee Bxmeeanee , (1846) S. 

D. A. 297, Sivasangu v. Minal , 

T. L. R. 12 Mad. 277, approved 
but distinguished. Sun dart Das- 
si v. Nemye Ohara n Daw , 6 C. 

L. J. 372. Subharaya, Pillai v. Ba- 
masami Pillai.' I. L. R. 23 Mr. 

171, Narnin Das v. Tirloh Ti- 
. wari. I. L. R. 29 All. 4, not fol- ■ " ;; V. 
lowed. Tripura Charan Ban- 
NER.TEE V. HaRIMATI DaSSI, 

(1911) I. L. R. 38 Calc. 493 
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Will — Construction of will 

— Judgment of Privy Council — 
“In equal shares for life and 
benefit « of survivorship between 
themselves ” — Judgment to be 
limited* to the events then hap- 
pened — Gift to a class valid, al- 
though some of class born after 
testator’s death , and hence infi 
capable of taking — Hindu Wills 
Act (XXI of 1870) ss. 2, 8— In- 
dian Succession Act (X of 1865 ) 
ss. 85, 08, 100, 101, 102—. Incor- 
poration of statutes — Liberty to 
apply— Practice, The will of a 
Hindu directed his executors in 
certain events (which happened) 
“to make over and divide the 
whole of my estate both real and 
personal unto and between my 
daughters in equal shares to 
whom and their respective sons 
I give devise and bequeath the 
same but should either of my said 
daughters die without leaving 
any male issue surviving but 
leaving my other daughter her 
surviving then in such case the 
surviving daughter and her sons 
shall be entitled to the share of 
the deceased daughter or in the 
case of tiie death of . either 
daughter leaving sons the share 
of such daughter is to be paid 
to such her son or sons share 
and share alike.” The testator 
died leaving him surviving his 
widow, two daughters R. and P. 
and three sons of P. viz., R. P., 
K. P, and J. P. At the time of 
the happening of the events on 
which the gift in favour of the 
daughters and their sons came 
into operation, there were living 
R. and P. and four sons of P. 
viz,, R. P., K. P., P. L. and 
B. L., the latter two of whom 
were born subsequent to the tes- 
tator’s death. In a suit brought 
by R. for the construction of 
the will and a declaration of the 
rights of the parties, the Privy 
Council held that “in the events 
that had happened, the daugh- 
ters R. and P, were entitled to 
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the testator’s estate in equal 
shares for life and with benefit 
of survivorship between them- 
selves.” The liberty to apply re- 
served by the High Court to the 
parties, amongst whom were the 
sons of P., was affirmed. Sub- 
sequent to the order in Council, 

P. died leaving her sons R. P., 

K. P., P. L. and B. L. her sur- 
viving. R. P. and K. P. there- 
upon claimed to be entitled to 
their mother’s share. An appli- 
cation, in this behalf, was made 
by R. P. to the High Court: — 

Held, that the application was 
properly made, under the liberty 
reserved. The Privy Council in 
making their order intended 
only to describe the utmost in- 
terest that the daughters could 
take as between themselves in 
the events which up to that 

#: time had happened, and had no 
intention to decide the rights 
of sons in reference to a subse- 
quent contingent event, which 
had now happened in the death 
of P. leaving sons. The canon 
of construction to be applied to 
a statute incorporating the pro- 
visions of another statute, as 
defined in In re Wood’s Estate, 

31 Cli. D. 607, approved of. 
Section 3 of the Hindu Wills 
Act, which controls both the 
quantity and quality of the in- 
terest created, including the 
capacity of the donee to take, 
modifies the operation of the in- 
coporated section 98 of the Suc- 
cession Act, by the introduction 
of the rule of Hindu Law, that 
a bequest to a person not in 
existence at the time of the tes- 
tator’s death, is void. Alanga- 
monjori JDabee v. Sonamoni Da- 
bee, I. L. R., 8 Calc. 637, and 
Gaily Nath Naugh Chowdhry v. 
Chunder Nath Naugh Chow - 
dhry, I. L. R, 8 Calc. *378, fol- 
lowed. Hence P. L. and B. L. 
took no share and P.’s share de- 
volved on R. P., K. P. and the 
representatives of J. P. The 
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gift to IVs sons as a class did 
not become void by reason of 
the incapacity of some of them, 
viz ., the after-born sons, from 
taking under the will, as the 
class intended to be benefited 
could be ascertained within the 
period permitted by law. Leake 
v. Itobinson, 2 Meri. 308, dis- 
tinguished. Kingsbury v. Wal- 
ter , [1901] A. C. 187, Dowset v. 
Sweety 1 Amb. 175, Young v. 
Davies , 2 Drew, and Sin. 167, 

Shaw v. M* Mahon y 4 Dr. and 
War. 431, Fell v. Biddulph, L. 

R. 10 0. P. 701, referred to. 

Rad ha Prasad M allice: v. Rani- 
mqni Dasi, (1910) I. L. R. 38 
Gale. ... ... ... 188 

Will — Construction of 

Will — Bequest to a Class — Per- 
sons not born at death of testa- 
tor — Intention of testator. The 
will of a Hindu testator with- 
out issue, after giving his wife 
and his mother possession of his 
property moveable and immove- 
able for their lives, contained 
the following clause. “On the 
death of my mother and my wife 
the sons of my sisters, that is 
to say, their sons who are now 
in existence as also those who 
may be born hereafter shall in 
equal shares hold the said pro- 
perties in possession and enjoy- 
ment by right of inheritance, 
and shall maintain intact and 
continue the service of the estab- 
lished deities and ancestral rites 
according to the practice hereto- 
fore obtaining.” The testator 
died the day following the exe- 
cution of the will. Held (affirm- 
ing the decision of the High 
Court), that the intention was 
not to declare that the sisters’ 
sons had a “right of inheri- 
tance,’ ' but to give them under 
the will a vested interest in their 
respective shares at the testa- 
tor’s death, though postponing 
their possession and enjoyment 
until the deaths of the mother 
and widow. Assuming that the 
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testator’s intention was that all 
his nephews, whether then in 
existence or after born should 
take, there was a valid •bequest 
to such of them as were^ capable 
of taking at his death, ^not- 
withstanding that others of the 
class were incapacitated from 
taking because not then born. 

Ham Lai Sett v. Hanoi Lai 
Sc, tty 1. L. R, 12 Calc. 663, up- 
held and approved, as laying 
down the general rule of con- 
struction applicable to Hindu 
wills in the case of such a be- 
quest where there is no other 
objection to it. Dias v. Uc Li - 
vera , L. R. 5 A. C. 123, refer- 
red to, as stating a convenient 
rule to apply to wills of Hindus, 
that a gift to children not in 
existence at the date of the gift 
should be limited to those born 
between the date of the will and 
the death of the testator. Bha- 
GABATI Barm ANYA v . Kalicha- 
ran Singh, (1911) L L. II. 38 
Calc. ... ... ... 468 

Hindu Widow: See Guardian ... 862 

Hindu Widows’s Remarriage Act 
(XV of 1856) s. 3: See Guardian 862 

Hindu Wills Act (XXS of 1870) ss. 

2, 3: See Hindu Law ... 188 

Husband and Wife — Suit by husband 
for divorce on the ground of 
wife’s fault — Allegation of her 
theft of jewellery belonging to 
husband — Wife’s abandonment 

of defence and submission to de- 
cree for divorce — Decree not 
by mutual consent — Subsequent 
suit for partition of property — 

Civil Procedure Code (Act XIV 
of 188®)', ss. £2, 48 — Objection 
taken for first time on appeal . 

For tlie purpose of dealing with 
and distributing, in accordance 
with the Burmese Buddhist law, 
property belonging to a husband 
and wife, who have been di- 
vorced, it was necessary, in a 
suit brought by the husband for 
partition, to determine whether 
the divorce was by mutual con- 
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sent or was grant^l on the fault 
of the wife. It appeared from 
the husband’s claim to a divorce 
that he set forth the wife’s of- 
fence that she had by sundry 
frauduient*de vices stolen certain 
jewels which were his property, 
and he asked for a decree on 
that ground alone. The wife in ** 
her defence denied the allega- 
tions as to her misconduct, and 
asked for the dismissal of the 
suit with costs. 'Witnesses were 
summoned, but on the day fixed 
for hearing she abandoned her 
defence, and, although continu- 
ing to deny her guilt, con- 
sented to a divorce, and judg- 
ment was therefore given for a 
‘ ‘decree as prayed .” H eld , (up- 
holding the decision of the Dis- 
trict Judge), that the divorce 
was not made by mutual con- 
sent. The proceedings disclosed 
not an agreement between hus- 
band and wife, but a claim by 
the husband to which the wife 
submitted. It was objected for 
the first time on appeal to the 
Chief Court that the husband 
had no right to partition of the 
property unless he asked for it 
in the suit for divorce. The 
Chief Court held that the mat- 
ter being one of procedure must 
be determined by sections 42 
and 43 of the Civil Procedure 
Code of 1882, and decided that 
having failed to include in his 
suit for divorce a claim for par- 
tition he must be taken to have 
relinquished it, and his subse- 
quent suit for that relief was 
barred. Meld, that it was too 
late to raise the point for the 
first time in the Court of appeal. 

| Held, also, (reversing the deci- 
sion of the Chief Court), that 
sections 42 and 43 were not ap- 
plicable to a case like the pre- 
sent. The cause of action for 
divorce was the misconduct of 
the wife, and the cause of ac- 
tion for the partition was the 
divorce of the wife founded on 
that misconduct. The evidence 
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needed in each case was also 
different, and the ground of di- 
vorce must be first and separate- 
ly proved as a distinct cause of 
action before any question of 
partition could properly arise. If 
the Court found that the plaint- 
iff had unnecessarily severed his 
claim for a partition from that 
for a divorce, it could punish 
him by the exercise of its dis- 
cretion as to costs; but such a 
severance did not come within 
the mischief aimed at by sections 
42 and 43 of the Code so as to 
bar the claim to a partition 
which may be founded on the de- 
cree for divorce itself. Maung 
Pe v. Ma Lon IVIa Gale, (1911) 

I. L. R. 38 Calc 629 

Impartible Estate: See Succession 
Certificate ... ... 182 

Incitement to Murder and Acts of 
Violence: See Pointing Press, 

FORFEITURE OF ... ... 202 

Income Tax: See Royalty ... 372 

Income Tax, illegal levy of: See 
Municipal Election ... 501 

Incorporation of Statutes: See Hin- 
du Law ... ... ... 188 

Incumbrance: See Mortgage ... 923 
Indigo, cultivation of: See Landlord 

and Tenant ... ... 432 

Inference of Law: See Second Ap- 
peal ... ... ... 278 

infringement; See Trade-mark ... 110 

Inheritance ; See Hindu Law ... 603 

Injunction : — Cases where injunction 
might be granted — Plaintiff out 
of possession — Prima facie claim 
to the disputed property — Irre- 
parable injury . Where the plaint- 
iff is out of possession, and claims 
possession, the Court will refuse 
to interfere by grant of injunc- 
tion against the defendant in pos- 
session under a claim of right ; 
but where the threatened in- 
jury, will be irreparable, an in- 
junction wifi lie at the instance 
of a complainant out of posses- 
sion. No injunction should be 
granted in a case where there 
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is do foundation for any sug- 
- gestion that the defendants are 
about to commit an act in til© 
nature of waste. Where the 
plaintiff has another adequate 
remedy, and where if an injunc- 
tion were granted it would he 
of the vaguest description, no 
injunction ought to be granted 
in such cases. Kesho Prasad 
Singh v. Srinibash Prasad 
Singh, (1911) I. L. R, 38 Gale. 791 

-Jut isdic t ion — B e strain t 

of proceedings in Subordinate 
Court, outside the jurisdiction 
of High Court — Injunction in 
personam . The High Court can 
restrain proceedings in a Court 
outside its jurisdiction only if 
the party sought to he restrain- 
ed is within its jurisdiction, and 
it is not sufficient that the party 
should have property within the 
jurisdiction. Vulcan Iron Works 
v. Bishumbhar Prosad, I. L. R. 

36 Calc. 233, followed. The Car - 
ron Iron Co. v. Madaren, 5 H. 

L. 0. 416, referred to. Mangle 
Oh and v. Copal Bam , I. L, R. 

34 Calc. 101, not followed. Jum- 
na Bass' v. Harcharak Pass, 


(1910) I. L. R, 3S Calc. ... 405 

Injunction In presooam: See Injunc- 
tion ... ... ... 405 

Injury (irreparable): See Injunction 791 
Injury to Health: See Nuisance ... 296 

Injury to House: See Prohibitory 
Order ... ... ... 876 

Insanity: See Hindu Law — Mar- 
riage ... ... ... 700 


Insolvency — Adjudication in England 
— Truster in Bankruptcy — Peti- 
tion to the Indian Court to act 
in aid of, and' to be auxilary to, 
th e En gJ ish Cou rt — Exa mma - 
tion of 1 170? ess—J u risdktion — 
Bankruptcy Act , 188$ (46 and 
47 Viet. c. 52) ss. 27, 118— Pre- 
sidency-Towns Insolvency Act 
(III of 1000) s. 126. The firm 
of L. King «£ Co. carrying on 
business in London as well as in 
Calcutta was adjudicated bank- 
rupt iu England, and a Trustee 
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in Bankruptcy of the property 
of the firm ftas appointed by 
the English Court. On an ap- 
plication of the Trustee in Bank- 
ruptcy to that Court, it was 
ordered that the High Cpurt of 
J udicature in Bengal be request- 
ed to act in aid of and be auxi- 
* liary to it. The Trustee in 
° Bankruptcy, thereupon, peti- 
tioned the High Court in Bengal 
presenting the order of the Eng- 
lish Court and seeking the assist- 
ance of the High Court in and 
about the said insolvency. He 
obtained an order that the High 
Court of Judicature in Bengal 
and its officers do act in aid and 
be auxiliary to the High Court 
of Justice in England and, fur- 
ther, that James, the manager 
in Calcutta of the firm of L. 

King & Co., do personally attend 
before this Court to be examin- 
ed before it. Upon James ap- 
pearing on the date fixed for his 
examination and objecting that 
he ought not to be examined, be- 
cause the order ought not to 
have been made: — Held, that to 
get the jurisdiction to examine 
James as a witness, there must 
be a request from the English 
Court asking this Court to act 
in aid, and a letter of request 
from the one Court to the other 
ought to have been sent, and 
that the order of the English 
Court presented by the Trustee 
in Bankruptcy was not sufficient 
to give this Court jurisdiction. 

In re L. King & Co., Bankrupts, 

(1911) I. L. R. 38 Calc. ... 542 
Inspection: See Discovery ... 428 

Insurance Policy: See Common Car- 
rier, LIABILITIES OF ... 28 

Intention of Parties: See Mineral 
Rights ... ... ... 845 

Interest, right to: See Mortgage ... 342 
Interlocutory Orders See Land Ac- 
quisition ... ... 230 

Intestacy: See Jewish Law ... 708 
Inveighing against Hindus and Maho» 
medans alike: See Sedition , ... 214 
Investigation; See Fraud ... 936 
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Irregularity 5 See Auction-purchaser 622 

— : See Decree ... 125 

Jewish hm— Custom— (t Ketubah^— 

Man iage settlement ■ — Charge on 
husband’s property — Priority — 
Intestacy— Bights of Wife in 
emit* of a Divorce . A ketubah 
does not create any charge in 
favour of a widow against her 
deceased husband’s estate. .It 
gives a right enforceable by* an 
innocent wife when she is di- 
vorced by her husband. Mozel- 
le Joshua v. Sophie Arakie, 

(1911) I. L. II. 38 Calc. ... 708 
Joint Trial: See Confession ... 446 

Joint Owners: See Dispute concern- 
ing Land ... 889 

Judge* personal knowledge of: See 
Judgement ... 4 253 

Judgment— a nullity: See Jurisdic- 
T3C0N ••• ... ... 639 

Judgment — Personal knowledge of 
Judge — Materials not in evi- 
dence or improperly admitted os 
basis of judgment — Validity of 
such judgment. A judgment 
which is based on materials 
which were not in evidence and 
which have been improperly ad- 
mitted or on the persona] know- 
ledge of the Judge, is not in 
accordance with law. Vallabha 
v. Madusudanan , I. L. R-. 12 
Mad. 495, referred to. Durga 
Prasad Singh v. Bam Doyal 
Chaudhuri, (1910) I. L. B. 38 
Calc. ... ... ... 153 

Jurisdiction; See Appeal ... 391 


: See Arbitration by 

Court ... ... 421 


See Fraud 
See Insolvency 


936 

542 


See Presidency Small 

Cause Court ... ... 425 


— — Undervaluation of suit 

— Change of Court of Appeal 
owing to undervaluation — Juris- 
diction of Appellate Court — 
Judgment of Court having no 
jurisdiction , a nullity— Effect of 
such judgmen t— Consent-decree 
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to the prejudice of minor or any 
reversionary heir , not binding 
on heir— Stranger, introduction 
of, into appeal, without leave of 
Oourt. A suit was intentionally 
undervalued. The defendants 
raised no objection as regards 
valuation and the suit was 
tued. Ihe appeal was filed be- 
tore the District Judge instead 
01 before the High Court* in 
consequence of the undervalua- 
tion, and the District Judge de- 
cided the appeal, by a consent- 
decree. Held, that if a Court 
lias no jurisdiction over the sub- 
ject-matter of the litigation, its 
judgments and orders, however 
piecisely certain and technically 
correct, are mere nullities* and 
not only voidable ; they are void 
and have no effect either as 
estoppel or otherwise, and may 
not only be set aside at any 
time by the Court in which they 
are rendered, but be declared 
void by every Court in which 
they may be presented. These 
principles apply not only to Ori- 
ginal Courts, but also to Courts 
o Appeal. Jurisdiction cannot 
be conferred upon a Court of 
Appeal by consent of parties, 
and any waiver on their part 
cannot make up for the lack or 
defect of jurisdiction. Gurdeo 
r r jh -D V Ghandrikah Singh, 
I'd) R - 'f, 9 aI ?- 193, Baij Nath 
Sm-gh v Gajra) Singh, 7 All. L. 

J K - ° /S > ( *ooroo Per sad Boy v. 
Juoqobundoo Mozoomdar, (1862) 
p, R ' 15, Golab Sao y. 

Ohowdikury Madho Lai, 9 C W 
S' n 95 4 6 > Ledgard y. Bull, I. L.‘ 
R -. 9 f 1I -191;L. R. 13 I. A. 134, 
Minakshi Naidu v. Subramanya 
Sastri, I. L. R. H Mad. 26; L. 
L 14 , 1 , f . 160 ’ France y. 

Wilcoch, 11 A. & E. 94 i > The 
Queen v The Judge of the Goun- 
ty Court of Shropshire, 20 Q. B 

o' B 42 T) h \ Te A V lmer > 20 

B ' D ; 2 l 58 : referred to. When 
in a suit between a Hindu wi- 
aow, and a claimant to the 
estate of her husband, a stran- 
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ger who was not a party to the 
suit in the Original Court was 
made a party to the appeal with- 
out leave of the Court and a 
consent-decree made, the decree 
was not binding upon the re- 
versionary heirs. A Hindu wi- 
dow, who is a limited or quali- 
fied owner, cannot confess judg- 
ment and be party to a consent- 
decree so as to bind the inherit- 
ance in the hands of the rever- 
sionary heirs, Kalama Nat chief 
v. 27 m tiaiak of tihivagunga, 9 
Moo. I, A. 539, tit a pilt on v. 
Slop'd ton, 1 White & Tud,, 8th 
Ed., 231; 1 Atk. 2, distinguish- 
ed. fmrit Eon war v. Hoop 
No rain Singh , 6 C. L. R. 76, 
explained, Shea Narain Singh 
v. Khurgo Kocrry , 10 €. L. R. 
377, Sant Kumar v. Deo tiara n, 

L L. R. 8 AH. 305, J cram Lalfce 
v. VecrbaL a Bom. L. E. 885, 
Gobind Krishna Narain v. Khun- 
ni Lai , f. L. R. 29 AIL 487, Ma- 
li add v. ‘BahUo, i. L. R. 30 All. 
75, Bog Bad ha Kissen v. N aura- 
tan lull 6 C. L. J, 490, .Ma- 
ra m Sadhani v. Chandi Churn 
Mnhcrjee, 13 C. W. N. 147. re- 
ferred to. A consent-decree does 
not operate to the prejudice of 
persons not parties thereto. 
Nicholas v. Asphar, I. L. It. 24 
Calc. 218, In re South Ameri- 
can and Mexican Company, 
[1805] 1 Oh. 37, and The Bell- 
cairn. , 10 P. D. 161, distinguish- 
ed. Huddersfield Banking Com- 
pany. Limit cel v. Lister. [1895] 

2 Oh. 273, followed. R.ulak- 
shmi Das ee r. Katya yam Basse, 
(1910) T. L. R, 38 Calc, 

Jurisdiction of High Court:' See 

Equitable Mortgage 

■ Sec . 
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jurisdiction and not on the me- 
rits — Criminal Procedure Code 
(Act V of 1898) ss. m, 489 (5) 

— Practice . Section 439 (p) of 

the Criminal Procedure Code 
does not bar the jurisdiction ,of 
the High Court to interfere with 
an order of acquittal on an ap- 
plication made at the instance 
of a private party. Where the 
Appellate Court set aside a con- 
viction and sentence on the 
ground that the place of occur- 
rence was outside the local limits 
| of the trying Magistrate's juris- 

| diction, overlooking the provi- 

| sions of s. 531 of the Code, the 
High Court set aside the order 
of acquittal and directed a re- 
hearing of the appeal. What 
the Appellate Court has to find 
is whether the offence, of which 
an accused is convicted, has been 
made out not with reference to 
any dispute as to jurisdiction, 
but on the merits and in accord- 
ance with the evidence. Kan- 
gali Sardar v. Bam a Charan 
Rhattacharjee, (1911) I. L. R, 

38 Calc. ... ... ... 786 


See 


-Power 


639 

824 

547 

405 


to revise an order of acquittal at 
the instance of a private party 
— Decision on a point of local 


- Be v men 


— Appeal wrongly laid before Col- 
lector instead of District Judge 
— Procedure by Deputy Collector 
under s. 109 of the Bent Becov- 
ery Act — Civil Procedure Code , 
how far governs Act X of 1859 
— Act X of 1859 , s. 109— Civil 
Procedure Code ( XIV of 1882 ), 
s, $10 A. The High Court has 
jurisdiction to interfere with the 
orders of the Collectors and De- 
puty Collectors, passed under 
Act X of 1859. Euro Mohun 
Mooherjee v. Kedarnath Doss, 5 
W. R. (Act X) 25, commented 
on. Bhyrub Ohunder Ohunder 
v. Shama Soonderee Debea, 6 fW. 
R. (Act X) 68, Gobind Coomar 
Chowdhry v. Kisto Coomar 
Chowdhry , 7 W 7 . R. 520, Deanut - 
gollah v. Nowab Nazim Sidhee 
Nuzzer Alt Khan Bahadoor , 10 
W. R. 341, Gudadhur Chatter fee 
v. Nund Ball Mooherjee , 12 W, 
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R. 406, Sreenmtty Nassir Jan v. 
Akbar Mozoonfdar, 15 W r . R. 

418, Nilmoni Singh Deo v. Tara - 
natli 4|u kerjee, 1. L. R. 9 Calc. 

295, referred to. Mohant Go- 
bin $ Ikimanuja Das v. La khan 
Farida , 11 C. W. N. 112, ex- 
plained. The jurisdiction of the 
Deputy Collector under Act X qjt 
of 1859 being a limited one, aild 
the procedure under s. 109 of 
the said Act not being strictly 
followed, a sale under s. 109 
must be held to be ultra vires. 
Deanutoollah v. Nowab Nazim, 

10 W. R. 341, referred to. Ex- 
cept upon points expressly pro- 
vided for by Act X of 1859, the 
procedure of the Revenue Courts 
must be governed by the Civil 
Procedure Code. The ratio de- 
cidendi of Nilmoni Singh Deo v. 
Taranath Mukerjee, I. L. R. 9 
Calc. 295, followed. Harish 
Chandra Chose v. Ananta Cha- 
ron Palm, 2 C. W. N. 127, 
doubted. Adhirani Narain Ku- 
jnari v. Bagliu MoKapatro , I. 

L. R. 12 Calc. 50, approved. 
lladha Madhub Santra v. Lukhi 
Narain Boy Chowdhry , I. L. R. 

21 $a!e. 428, and Mokunda Bul- 
lav Kar v. Bhogaban Chunder 
Das, I. L. R. 21 Calc. 514, dis- 
cussed. Nagcnd.ro Nath Muttick 
v. Mathura Mohun Parhi , I. L. 

R. 18 Calc. 368, explained. Hare 
Krishna Mahanti v. Bishnu 
Chandra Mahanti, I. L. R. 35 
Calc. 799, Bam Lochan Singh v. 

Beni Prasad Kumri , I. L. R. 36 
Calc. 252, and Madho Prakash 
Singh v. Mnrli Manohar , I. I;. 

R. 5 All. 406, referred to. Where 
a sal© under Act X of 1859 is 
impeached as ultra ; vires and il- 
legal or the sale is rightly sought 
to be set aside under s. 310A of 
the Code of Civil Procedure 
(XIV of 1882), the proceedings 
of the Deputy Collector are 
amenable to the revisional juris- 
diction of the High Court in 
either case. The fact that the 
original suit was valued at above 
Rs. 100 and an appeal lay to the 
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District Judge and not to the 
Collector, before whom the ap- 
peal was, in reality, heard, does 
not take away the right of the 
High Court to interfere in revi- 
sion. Chaitan Patgosi Maha- 
P A Til A V . IVUNJA BeHARI PATNAIK, 


(1911) I. L. R. 38 Calc. ... 832 

Jurisdiction of Magistrates;* See Of- 
ferings to Deity ... ... 387 

j Jute trade, usage of; See Vendor and 

Sub-vendee ... ... 127 

i “Keiubah” ; See Jewish Law ... 708 
: Khud-kasfn ; See Landlord and 
i Tenant ... ... ... 432 


KHlajat Estates, Orissa; See Rent 278 
Land Acquisition — Jurisdiction of 
High Court to review award 
of Land Acquisition Collector 
— Collector acting under s. 

11, if a “Court” and subordi- 
nate to the High Court — Land 
Acquisition Judge , powers of — 
Discovery — Interlocutory orders 
— High Court’s powers to inter- 
fere with interlocutory orders 
— Land Acquisition Act (I of 
1894 J, ss. 9. 10, 11, 18, 20, 21, 

50, 58 — High Courts Act of 

1861, s. 15 — Civil Procedure 
Code (Act V of 1908), s . 115, o . 
xi, r. 12. The High Court has no 
jurisdiction to review an order 
made by the Collector under s. 

11 of the Land Acquisition Act 
as the Collector acting under 
that section is not a Court, but 
only an agent of the Govern- 
ment. Durga Das Bukhit v, 
Queen Empress, I. L. R. 27 
Calc. 820, Ezra v. Secretary of 
State, I. L. R. 30 Calc. 36; I, L. 

R. 32 Calc. 605, referred to. Ad- 
ministrator-General of Bengal v. 

The Land Acquisition Collector , 

12 C. W. N. 241, Lekhraj Bam 
v.Debi Pe.rshad , 12 C. W. N. 

678, Abdool Ali v. Verner , 23 
W. R. 73, Luchmeswar Singh v. 

The Chairman of the Darbhanga 
Muncipality . I. L. R. 18 Calc. 

99; L. R. 17 I. A. 90, distin- 
guished. Civil courts are not 
powerless to afford relief to a 
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person aggrieved by proceedings 
taken in nominal compliance 
with statutory provisions. Hain- 
es war Singh v. Secretary of 
State for India, 1. L. It. 34 Calc. 

470, referred to. It is, however, 
doubtful how far and in what 
precise mode such relief can be 
claimed by the Secretary of 
State or a Corporation for whose 
benefit poreeedings have been 
taken by the Government under 
the Land Acquisition Act. The 
expression “any person inter- 
ested’ 5 in s. 18 does not include 
the Secretary of State. Attor- 
ney-General v. Great Western 
Hallway Company, 4 Ch. D. 735, 
referred to. The Court of the 
Laud Acquisition Judge is a 
court of special jurisdiction, the 
powers and duties of which are 
defined by statute, and it cannot 
be legitimately invited to exer- 
cise inherent powers and assume 
jurisdiction over matters not in- 
tended by the Legislature to be 
comprehended within the scope 
of the enquiry before it. Sh yam 
Chundcr Muni raj v. Secretary of 
State for India , I. L. XL 35 Calc. 
525, Gajendra Sahu v. Secretary 
of State for India 8 C. L. J. 39, 
distinguished. It was never con- 
templated by tine statute to 
authorise the Land Acquisition 
Judge to review the award of 
ike Collector, to cancel it or to 
remit it to him to ho recast, 
modified or reduced. The Court 
of the Land Acquisition Judge 
is restricted to an examination 
of the question which has been 
referred by the Collector for de- 
cision under s, 18, and the scope 
of the enquiry cannot be enlarg- 
ed at the instance of parties 
who have not obtained or can- 
not obtain any order of refer- 
ence. Promotha Nath Mltra v. 

It ah ha l This Addy, 11 C. L. J. 

120. followed. An order for dis- 
covery can be made in a case 
under the Land. Acquisition Act, ■ 
under o. xi, r. 12, Civil Proce- 
dure Code. Kishan Chand v. 
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J agannath Prasad, I. L. It. 25 
All. 133, referred to. When, 
however, the right to discovery 
in any form depends upon the 
determination of any hssu© or 
question in dispute is a matter, 
or it is desirable that %o me is- 
sue or question of law or fact or 
mixed question of law and fact 
dispute should be determined 
first, the question of discovery 
may be reserved till after the 
issue or question has been de- 
termined. Whyte v. Ahrens, 26 
Ch. D. 717, referred to. The 
High Court is not powerless to 
set matters right when an inter- 
locutory order has been made 
without jurisdiction or under 
such circumstances as are likely 
to cause irreparable injury to 
one of the litigants. Gobind 
Mokun Doss v. Kunja liehary 
Doss , 10 C. L. J. 407, referred 
to. British India Steam Navi- 
gation Co. v. Secretary of 
State for India, (1910) I. L. E. 

38 Calc. ... "... ... 230 

Land Acquisition Act (I of 1894), s$„ 

9 to 21, 50, 53: See Land Acqui- 
sition ... ... ... 230 

Land Acquisition Judge: See Acqui- 
sition ... ... ... 230 

Landlord, purchase by: See Mort- 
gage ... ... ... 923 

Landlord and Tenant s See Mineral 
Eights ... ... ... 845 

— — — Leases , ' mi- . 

yati, zurpeshgi and others — 
Cultivation of Indigo — Acquisi- 
tion of right of occupancy — Na- 
ture, of holding — Zeraat , hhud- 
kasht and private land of land- 
lord — Notice to quit on expiry 
of lease— -Suit to recover land 
leased — Bengal Tenancy Act 
(VIII of 1885) s. 5 , clause (5) 
and section 116 — Baiyat — Ten- 
ure-holder. The appellants 
(plaintiffs) were the proprietors 
of the village of Ballipura Pars- 
ram ; and the owners of the Hath- 
owri Indigo Concern (the pre- 
decessors in title of the respon- 
dent, defendant) and the res- 
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pondent himself had been their 
tenants under various leases 
(raiyatj, zurpeshgi and others) 
since 1837 for the cultivation of 
: ■' indigo. • To a suit brought to re- 
cover two areas of land of 156 
bighas and 25 bighas respective- 
ly, on the ground that the latest 
leases (of 21st October 1891) and 
10th February 1892) under 
• which they were respectively 
held, had expired, the respond- 
ent pleaded as to the larger area 
that he had acquired occupancy 
rights, and that even assuming 
he had not acquired such rights 
a notice to quit was necessary 
under section 45 of the Bengal 
Tenancy Act (VIII of 1885) be- 
fore lie could be ejected. The 
latter defence alone was set up 
as to the smaller area. The 
Subordinate Judge held, on the 
construction of the various 
leases, that the larger area was 
the appellants’ private land in 
respect of which, therefore 
(within the meaning of section 
116 of the Bengal Tenancy Act) 
the respondent could not acquire 
a fight of occupancy and (acting 
on the presumption under sec- 
tion 5, clause (5 ) of the Act, and 
on an admission that the small- 
er area was the private land of 
the appellants) he decided that 
the respondent was a tenure- 
holder and not a raiyat in res- 
pect of all the land in suit, and 
that he could be ejected with- 
out notice to quit. The High 
Court on appeal reversed that 
decision, holding as to the larger 
area that the presumption under 
section 5, clause (5 ) of the Act 
had been rebutted, and that res- 
pondent was a raiyat and not a 
tenure-holder, and (notwith- 
standing th© admission) came to 
a similar conclusion as to the 
smaller area; and decided that 
the respondent had acquired 
rights of occupancy in both areas 
of land, and a notice to quit was 
necessary before ejectment. Held 
(by the Judicial Committee), 


Page. 

Landlord, and Tenant— concld. 

that on the construction of th© 
leases and under the circum- 
stances of the case the High 
Court had rightly decided as to 
the larger area, but were wrong 
in going behind the admission 
made as to th© smaller area. 
Bengal Indigo Company v. Bo~ 
ghobur Has , I. L. R. 24 Calc. 

272; L. R. 23 I. A. 158, distin- 
guished, on the ground that in 
that case there was no finding 
of fact to rebut th© presumption 
under section 5 clause (5) of the 
Bengal Tenancy Act. Damodar 
Narayan Chowdhuri v, Dal- 
gliesh, (1911) I. L. R. 38 Calc. 432 
Land Registration— Hoio far ss . 78 
and 81 of the Land Begistra - 
Uon Act (Beng. VII of 1876) 
affect s. 60 of the Bengal Ten- 
ancy Act — Estoppel — Estoppel 

against Act of Legislature — 

Laud Begistration Act (Beng. 

VII of 1876), ss. 78, 81— Bengal 
Tenancy Act (VIII of 1885), s. 

60. There can be no estoppel 
against an Act of the Legisla- 
ture. Jagabandhu Saha v. Ba- 
rf, ha Krishna Pal , I. L. R. 36 
Calc. 920, followed. Section 60 
of the Bengal Tenancy Act 
governs a suit for rent where the 
plaintiff claims rent as proprie- 
tor of an estate, though rent is 
sought to he realised on the 
basis of a contractual obligation. 

The restrictions imposed by sec- 
tion 81 upon section 78 of the 
Land Registration Act cannot 
be incorporated by implication 
into section 60 of the Bengal 
Tenancy Act. The plaintiff, an 
unregistered part-proprietor of 
an estate, is not entitled to suc- 
ceed as against the defendant 
who, relying upon section 60 of 
the Bengal Tenancy Act, has 
established that his debt has 
been discharged by payment of 
rent to the registered proprie- 
tor. Abdul Aziz v. Kanthtt 
Malles, (1910) I. L. R. 38 Calc. 512 
Land Registration Act (Beng* VI i 
of 1876) ss. 42, 53, 88: See False 
Evidence ... 368 
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Land Registration Act (Beng. V 1 1 
of 1876 )— co ndd. 

■ — ss. IS, 81s See Land 

' Registration .... ... 512 

Leagatee, right of, to sue: See Will 327 
Lease tSce Landlord and Tenant ... 432 
— — See Mineral Rights ... 845 

Lease in' Perpetuity: See Hindu Law 

-—Endowment ... ... 526 

Legal Necessity: See Hindu Law ... 721 
Legitimate Criticism of Acts of Gov- 
ernments. See Sedition ... 253 

Lessee for years or for life: See 

Mineral Rights ... ... 845. j 

Lessee in Perpetuity's See Mineral 
Rights ... ... ... 845 

Letters Patent, cL 12 : See Equitable 

Mortgage ... ... 824 

Liability of Owner of Car for Acts 

of Driver : He*’ Motor Gar ... 415 
Liberty to Apply: See Hindu Law 188 

Limitation j See Execution of Rent- 

decree ... ... 288 

— S' See Mortgage ... 342 

— — Hindu Betties — Suit . for 

removal of Hindu Betties from 
one's custody to another's — Limi- 
tation Act (XV of 187 7), Sake 
31, Arts, 49 , 120, 1 J5. A suit 
by Thu hues (deities) themselves 
for removing themselves from 
the custody of the defendants to 
the custody of the plaintiffs 

other than themselves is not a 
suit for a moveable property. It 
would be a suit for which no 
provision is made in the Limi- 
tation Act, ami would therefore 
naturally come under Art. 120 
of Schedule 1 1 of the Act unless 
any other Article also applied. 

Article 40 has no application to 
such cases. Bali Panda r. Jadu- 
mam Sant u a. <1910) i. L. R. 38 
Gale. " . ... . ... ... 284 j 

Limitation Act (XV of 1877) s. ni j 
See Mortgage ... ... 342 i 

— — — — — — — — Sch* 'll, 

. Art®- 49, 120, 145: See Limita- 
tion ... ... ... 284 J 

— — $ch< II, j 

Art. 134: See Hindu Law— En- 
dowment . . ... 526 


Limitation Act (XV of 1877) Sch. II, 

Art. 164: See Substituted Ser- 
vice ... ... ... 394 

Limitation Act (IX of 1908) S$h. 1, 

Art. 64: See Substituted. Ser- 
vice ... . . ft ^ . 394 

Son. s, ■ 

Arts. 134: See Hindu Law — En- : 
doTwment ... . . 526 

Sch. I, 

Arts. 181-183: See Mortgage ... 913 

Magistrate, duty of, to compel at- 
tendance of Witnesses: See Dis- 
pute CONCERNING LAND ... 24 

Magistrate, jurisdiction of i See Dis- 
pute CONCERNING LAND ... 889 

Magistrate, power of— Order to Po- 
lice to take possession of account 
books the subject of an offence 
without summons to produce or 
search warrant issued — Legality 
of order — Reference of case after 
local investigation to a Magis- 
trate for inquiry and Report — 
Irregularity — Quashing pending 
proceedings — Criminal Procedure 
Code (Act V of 1S98J ss . 94, 96, 

192, 202 — Valuable security — 

Title page of account book cm- 
taining names and shares of the 
partners signed by them — Penal 
Code (Act XLV of I860) s. 80, 

A Magistrate may, on taking 
cognizance of a complaint, issue 
either a summons under s. 94 
or a search warrant under s. 96 
of the Criminal Procedure Code, 
but is not competent to pass an 
order directing the police to 
take possession of account books 
forming the subject of the 
charge. If the Magistrate, after 
first having examined the com- 
plainant under s. 200, is not 
satisfied that process should is- 
sue, he can, under s. 202, either 
hold an inquiry and take evi- 
dence himself, or direct a ‘‘local 
investigation” by a subordinate 
officer. After ordering a police 
investigation, he may, if dis- 
satisfied with the materials, per- 
sonally make a further inquiry 
and take evidence, or direct a 
further * ‘local investigation,” 
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but not an inquiry and report 
by another Magistrate. If he 
thinks it proper to send the 
case tci a Magistrate for inquiry, 
other than a “local investiga- 
tion,” should transfer it under 
s. 192 to the latter for disposal, 
and not for a report. Where the 
complainant made no specie 
allegations of facts in the com- 
plaint, but stated in his exami- 
nation on investigation under s. 

202 that when the jubda books 
were first opened, the title pages 
contained the name of his son as 
a partner, and that he later dis- 
covered that a substitution of 
pages had been made showing 
the name of his father-in-law as 
a partner, and the statements in 
the complaint and such exami- 
nation were not consistent as to 
the names originally entered, 
and he was contradicted by his 
only witness in several particu- 
lars, and his story was not sup- 
ported by the original deed of 
partnership of the payment of 
the contributions, it was held 
that the proceedings must be 
quashed as the materials before 
the ♦Magistrate disclosed no of- 
fence. Jagat Chandra Mazum- 
dar v. Queen -Empress, I. L. R. 

26 Calc. 786, Ghoa Lai Bass v. 
Anant Per shad Misser, I. L. R. 

25 Calc. 233, and Chandi Per - 
shad v. Abdur Eahaman, I. L. 

R. 22 Calc. 121, referred to. 
Semble: A title page in an ac- 
count book containing the 
names of the partners and the 
amount of the capital contribu- 
ted by each is, if signed by 
them, a “valuable security” 
within s. 30 of the Penal Code. 

Hari Charan Gorait v. Girish 
Chandra Sadhukhan, (1910) I. 

L. R. 38 Cam. . .. ... 68 

Mafiomedan Law — Dower — Possession 
— Eight of Widow to retain hus- 
band’s property until dower debt 
is paid off, "Under the Maho- 
med an Law, when a widow is in 
possession of the undistributed 
property of her deceased hus- 
band, such possession having 
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been obtained lawfully and with- 
out force or fraud, and her 
dower or any part of it is due 
and unpaid, she is entitled, as 
against the other heirs of her 
husband, to retain such posses- 
sion until her dower debt is 
paid. The possession need not 
necessarily be possession obtain- 
ed by an agreement with her 
husband or his heirs. Bibi Tas- 
liman v. Bibi Kasiman, 12 C. 

L. J. 584, and Amanat-un-nissa 
v. Bashir-un-nissa, I. L. R. 17 
All 77, dissented from. Saheb- 
jan Bewa v. Ansaruddin, (1911) 

I. L. R. 38 Calc. ... ... 475 

Gif t — Mushaa — 

Where the defendant made a 
gift of a four-anna share in a 
kaimi rayati holding to the 
plaintiff, his nephew by mar- 
riage, and admitted him to joint 
possesion with himself, and re- 
cognized the plaintiff as being 
in such possession for 14 years : 

— Reid, that he could not be al- 
lowed to say that there had been 
no valid gift. The doctrine of 
mmhaa is not applicable to sue h 
a case. Ibrahim Goolam Ariff 
v. Saiboo , I. L. R. 35 Calc. 1, 
Emnabai v. Hajirabai, I. L. R. 

13 Bom. 352, Jiwan Bahsh v. 
Imtiaz Begum, I. L. R, 2 All. 93, 
Muhammad Mum.taz Ahmad v. 
Zubaida Jan, I. L. R. 11 All, 

460, referred to. Abdul Aziz v. 
Fateh Mahomed Haji, (1911) I. 

L. R. 38 Calc. ... ... 51S 

Maintenance Allowance — Attachment 
— Maintenance to a person for 
lifetime and to her dependents - — 
Assignment of decree for main- 
tenance — Recurring charge — Va- 
lidity of assignment in respect 
of arrears or future mainten- 
ance — Transfer of Property Act 
(IV of 1882) s. 6 — Civil Proce- 
dure Code (Act XIV of 1882) ss . 

282, 266 — Civil Procedure Code 
(Act V of 1908 ) o. 21, r. 16. 
Where a person is entitled to a 
monthly maintenance allowance 
under a deed, the allowance can 
be attached by an execution cre- 
ditor only after it has become 
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due, that is to say, it cannot 
be attached prospectively before 
it has become due. Kashee - 
shuree Debia v. Greesh Chunder 
Lah&rec , 6 W. R. Mis. 64, Hart 
Das Acharjia v. Bar o da Kishore 
Acharjia , I. L. R. 27 Calc, 38, 
Harris v. Brown, I. L. R. 28 
Calc. 621, referred to. Where 
a claim has been merged in an 
actual judgment, the right 
under the judgment is assign- 
able, and the nature of the 
chose in action is generally im- 
material Comegys v. V asset, 1 
Peter 193, Dugas y. Mathews, 9 
Georgia 510, Charles v. Hos- 
kins, Iowa 329; 77 Am. Dec., 

148, Moore v. Howell , 94 N. C. 

265, Stewart v. Lee, 70 N. H. 

181; 46 At, 31, referred to. 
Future maintenance awarded 
by decree when falling due can 
be recovered by execution of 
that decree without further 
suit, and hence the decree- 
holder in this case was entitled 
to recover in execution without 
further suit the allowance as it 
accrued due. Ashutosh Banner - 
jee v. Lukhimoni Dcbya , I. L. 

R. 19 Calc. 139, referred to. 

A .tad Am Mollah i\ Haidar Ali, 
(1910) I. L. R. 38 Calc. ... 13 

Maintenance Grants See Rent 278 

Maintenance of Daughters: See Will 327 
Malicious Prosecution — Action on the 
ease. — Cause of action — Com - 
pla i n t la id , but n o p roc ess is- 
sued — Criminal Procedure Code 
* (Act. V of 1898) jut. 202, 298— 

Defa m at ion — Pr ir He ge . Where 
a complaint had been laid before 
a Magistrate by the defendant 
against the plaintiff for crimi- 
nal breach of trust, and the 
Magistrate bad referred the 
matter to the Police under sec- 
tion 202 of the Criminal Pro- 
cedure Code, for enquiry and 
report and finally dismissed the 
complaint under section 203 of 
the Criminal Procedure Code, 
without issuing process: — Held , 
that the prosecution had not 
commenced, and no suit for maji- 
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cious prosecution ^vas maintain- 
able. Yates v. The Queen , L. 

R. 14 Q. B. D. 648, and QLarhe 
v. Postan, 6 C. & P. 423, refer- 
red to. Nor would there ,lie 
any action on the case analo- 
gous to malicious prosecution. 

H*]fl, further, that the com- 
plaint, even if defamatory, was 
absolutely privileged. Gqlap 
Jan v . Bholanath Khettry, 
(1911) I. L. R, 38 Calc. ... 880 

Mandamus — Specific Belief Act (I 
of 1877), ss. 45, 46 — Mandamus, 
writ of, on the Board of Beve- 
nue — Want of necessary party 
— Other legal remedy being 
available whether the Court will 
interfere, A mandamus will 
never be granted to enforce the 
general law of the land which 
may he enforced by action. A 
having obtained a decree for re- 
covery of possession of an estate 
against an infant under the 
Court of Wards, and the Collec- 
tor of the District, represent- 
ing that Court, applied during 
the pendency of an appeal by 
the defendants to the High 
Court, to the Members of the 
Board of Revenue forming the 
Court of Wards that the estate 
might be released in his favour. 

This application having been re- 
jected A obtained a Rule from 
the Original Side of tho High 
Court under s. 45 of the Specific 
Relief Act, calling upon the 
Members of the Board only to 
show cause why they should not 
forthwith release the estate. 

The Rule was not served upon 
the infant, whose interest would 
be affected if the Rule were 
made absolute: — Held, that in- 
asmuch as the petitioner had 
failed to comply with Rule 483 
of the Rules of the High Court, 
Original Side, by not serving 
the Rule upon the infant, and 
that inasmuch as he had an 
adequate legal remedy by way of 
execution of the decree obtain- 
ed by him, the Rule was liable 
to be discharged, and the peti- 
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tioner could not get any relief 
under s. 46 of the Act. Held, 
further, that unless the Court 
was satisfied that the doing of 
or forbearing from an act was 
consonant to right and justice, 
and such doing and forbearing 
was under any law for the time 
being in force clearly incumv 
bent on the person against whom 
’ the order was sought, no man- 
damus ought to be granted ; 

- and that title to property would 
not be tried in mandamus pro- 
ceedings and the writ would not 
not issue when it was necessary 
to try or decide complicated or 
extended questions of fact. 
Ejesho Prasad Singh in The 
Board op Revenue, (1911) I. L. 

R. 38 Calc. ... ... 553 

Mandatory Injunction : See Footings 687 
Marriage: See Hindu Law ... 700 
Marriage of Daughters: See Will ... 327 

Marriage Settlement: See Jewish 

Law ... ... ... 708 

Mineral rights— Lease — Lessee for 
years or for life — Lessee in per- 
petuity — Intention of parties — 
Landlord’s rights. It is well 
settled in England that a ten- 
ant for life or for years has no 
right to work unopened mines. 

Clegg v. Bowland , 2 Eq. 160, 
and Campbell v. Wardlaw, 8 Ap. 

Cas. 641, referred to. Gordon , 
Stuart & Co. v. Tikaitnee Seo - 
has Kowaree , (1864) W. R. 370, 
not followed. Prinee Mahomed 
Buktyar Shah v. Bani Bhoja - 
mani , 2 C. L. J. 20, and Titu- 
ram Mukerji v. Cohen , I. L. R. 

33 Calc. 203, referred to. There 
is no difference in principle be- 
tween a lessee for years and a 
lessee in perpetuity, when no- 
thing is known or can he infer- 
red about the intentions of the 
parties at the time of the in- 
ception of the lease. The land- 
lord continues to have a rever- 
sion in mines discovered after 
• the inception of the lease. Kally 
Bass Ahiri v. Monmohini Bas- 
il see , I. L. R. 24 Calc. 440, re- 
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f erred to. Abliiram Goswami v. 
Shyama Char an Nandi , I. L. R. 

36 Calc. 1003, followed. Sonet 
Kooer v. Himmut Bahadoor , 

I. L. R. 1 Calc. 391 ; L. R. 3 I. 

A. 92, referred to. Ishwar 
Shy am Chand Jiu v. Bam Ka- 
nai Ghose , I. L. R. 38 Calc. 526, 
not followed. Shama Char an 
Nandi v. Abhiram Goswami , I. 

L. R. 33 Calc. 511, and Megh 
Lai Pandey v. Bajkumar Tha - 
kur 9 I. L. R. 34 Calc. 358, dis- 
tinguished. Brojanath Bose v. 
Burga Prosad Singh , I. L. R. 

34 Calc. 753, not followed and 
held to be practically overruled 
by Karl Narayan Singh Deo v. 
Srirafn Chakravarti , I. L. R. 37 
Calc. 723; L. R. 37 I. A. 136. 

Jyoti Prasad Singh v. Lachi- 
pur Coal Company, (1911) I. L. 

R. 88 Calc. ... ... 845 

Mines — Coal mines — Boyalty receiv- 
ed by proprietor of estate from 
lessees of coal mines— Liability 
to Cess under Bengal Cess Act 
(Bengal Act IX of 1880) ss . 6 
and 72- — Beturn of tl annual net 
profits ” of Coal mines — Income- 
tax. Held (upholding the deci- 
sion of the High Court), that 
a royalty received by the appel- 
lant from person to whom he 
had leased a portion of his estate 
in Bengal for the purpose of 
working the coal mines situated 
therein, was, within sections 6 
and 72 of the Bengal Cess Act 
(Bengal Act IX of 1880), part of 
the “annual net profits” of the 
mines, and that he had been 
propexdy assessed with cess on 
such royalty. The return re- 
quired by s. 27 was not with re- 
gard to the mine-owner’s profit, 
but had reference to the general 
net profits of the property. The 
fact that the obligation to make 
the return was laid on the per- 
son most cognizant of the cir- 
cumstances under which the 
mine was worked and of the 
profits derived from it, did not 
alter the character of the royal- 
ty received by the proprietor for 
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his share of the property of the 
' mine. Manindra Chandra Nan- 


dy v. Secretary of State for 
India, (1910) I. L. R. 38 Calc. 372 

Minor; See Consent-decree ... 639 

; See Guardian ... ... 783 

Mischief: See Criminal Trespass ... 180 
Misjoinder : See Common Carrier, 

LIABILITIES OF ... ... 28 


Commission of criminal 

breach of trust in the same 
transaction as abetment of cheat- 
ing and attempt to cheat and 
as a part of a common design — 
Joint trial of one accused under 
ss. 408 and with another 
under ss . Jp? of the Penal Code 
— legality of separate sentences 
—Concurrcn t sentences — Crimi- 
nal Procedure Code (Act V of 
1898) s. 289. Where A, a rail- 
way ticket collector, made over 
two used tickets, which he had 
collected from passengers, to B, 
and instructed him to apply for 
a refund of the fares covered by 
the same, as unused tickets, at 
the place of issue, and the lat- 
ter proceeded there and made 
such an application hut was dis- 
covered in the act: — Held, that 
the joint trial of A on charges 
under ss. 408 and and of 
R, under ss. JfJ of the Penal 
Code, was legal under the pro- 
visions of s. 239 of the Crimi- 
nal Procedure Code. Par mesh- 
war Lai v. Emperor, 13 C. W. 
N. 1089, distinguished. Suhrah- 
mania Ayyar v. King-Emperor , 
I. L. R. 26 Mad. 61, referred to. 
Held, also, that A had commit- 
ted two distinct offences in the 
same transaction and that sepa- 
rate sentences were not illegal, 
though concurrent sentences 
were, under the circumstances, 
more appropriate. lie Noujan , 
7 Mad. H. C. It. 375, referred 
to. The two parts of section 239 
of the Criminal Procedure are 
not mutually exclusive: so that 
if A induces B to cheat, and B 
attempts to do so, they may be 
tried together for abetment of, 
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and attempt at, cheating res- 
pectively; and if in the course 
of the same transaction A com- 
mits the separate offence^. of cri- 
minal breach of trust, in fur- 
therance of the conspiracy, to 
cheat, he may be separately 
charged for such offence at the 
s^me trial. Kali Das Chucker- 
butty v. Emperor, (1911) I. L. 

R. 38 Calc. ... ... 453 

Mitakshara Law: See Sucession Cer- 
tificate ... ... ... 182 

Mortgage — Co-mortgagees — Appoint- 
ment of a mortgagee as admin- 
istrator to mortgagor's estate 
— Extinguishment of debt — ■ 
Parties-^Suit by co-mortgagee.' s 
administrator against mortga- 
gor's heirs instead of mortga- 
gor's administrator — Improper 

frame of suit — Limitation— ‘Pro- 
forma defendant, transfer of — 
Limitation Act (XV of 1877) s. 

22 — Mortgagee administrator's 
right to interest. A. S., the 
father of the two defendants, 
executed a mortgage bond in fav- 
our of A. J. repayable on the 
16th October 1894. Subsequent- 
ly A. S. executed a second mort- 
gage in favour of A. A. and A. 

N. repayable on the 14th March 
1896. A. J. transferred his se- 
curity to A. A. and A. N. In 
1896 A. S. died leaving an in- 
fant daughter and infant son, 
the present defendants, as heirs. 

In 1897 A. N. took out letters 
of administration to the estate 
of A. S., and was still acting as 
administrator when the present 
suit was instituted. In 1897 A. 

A. died and A. N. took out a 
succession certificate to collect 
the debts due to his estate. In 
1902 the plaintiff took out let- 
ters of administration to the 
estate of A. A. On the 22nd 
October 1906, shortly before the 
expiry of 12 years from the date 
on which the first security was 
repayable, the plaintiff as ad- 
ministratrix brought the present 
suit for the recovery of Rs. 1,524 
on both securities against the 
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defendants, and joined A. N. as 
a pro forma defendant. A. N. 
showed that he was always ready 
to join th§ plaintiff, and on the 
20th December 1906 his name 
was transferred from the cate- 
gory of defendant to that of 
plaintiff. Held, that the ap- 
pointment of one of the mort- • 
gagees as administrator to the 
estate of the mortgagor did not 
extinguish the right of action 
of the mortgagee other than the 
one who was appointed adminis- 
trator and had sufficient assets 
to satisfy his own share of the 
debt. The mortgagee adminis- 
trator could not, however, main- 
tain an action. WanJcford v. 
Wank ford, 1 Salkeld 299, In re 
Carew , 4 Ir. Ch. Rep. 112, Eari- 
har Per shad v. Bholi Per shad, 

6 C. L. J. 383, Matson v. Den- 
nis, 4 DeG. J. & S. 345, Vickers 
v. Cowell , 1 Beav. 529 Smith 
v. Sibthorpe , 34 Ch. D. 732, 
Powell v. Brodhurst , [1910] 2 
Ch. 160, Steeds v. Steeds , 22 Q. 

B. D. 537, Morley v. Bird, 3 Ves. 

629, Sitaram v. Shridhar , I. L. 

R. 27 Bom. 292, Tamman 
Singh * v. Lachhmin Kunwari, 

I. L. R. 26 All. 318, followed. 
Binns v. Nichols, L. R. 2 Eq. 

256, Dexter v. Arnold, 3 Mason, 

284, Lowe v. Peshett, 16 C. B. 

500, Barber Mar an v. Bamana 
Goundan , I. L. R. 20 Mad. 461, 
distinguished. Bichard v. Mo- 
lony, 2 Ir. Ch. Rep. 1, and Wal- 
lace v. Kdsall, 7 M. W. 264, 
dissented from. Eeld, also, 
that the appointment of A. N. 
as administrator vested in him 
the estate of A. S. under s. 4 of 
the Probate and Administration 
Act, 1881, and the suit should 
therefore have been brought 
against him and not against the 
heirs. Clegg v. Bowland , L. R. 

3. Eq. 368, Beresford. v. Bama - 
subba, I. L. R. 13 Mad. 197, 
Francis v. Harrison , 43 Ch. D. 

183, Morley v. Morley, 25' Beav. 

253, distinguished. Jaggeswar 
Butt v. Bhuhan Mohan Mittra , 

I. L. R. 33 Calc. 425, referred 
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to. The transfer of a party 
from pro forma defendant to 
plaintiff is not an addition of 
a new party within the meaning 
of s. 22 of the Limitation Act. 
Nagendrabala Debya v. Tara- 
pada Acharjee ,■ 8 C. L. J. 286, 
Khadir Moideen v. Bama Naik , 

I. L. R, 17 Mad. 12, followed. 
Abdul Bahaman v. Amir Ali, I. 

L. R. 34 Calc. 612, distinguish- 
" ed. Pyari Mohun Bose v. Ke- 
darnath Boy, I. L. R. 26 Calc. 

409, referred to. No interest 
should he allowed to a mortgagee 
administrator from the date 
when sufficient assets became 
available to him for repayment 
of the mortgage money. Bobin - 
son v. Gumming, 2 Atk. 409, 

Page v. Lloyd, 5 Peters 304, 
and Adams v. Gale, 2 Atk. 106, 
referred to. Hossainara Begam 
v . Rahimannessa Begam, (1910) 

I. L. R. 38 Calc. ... ... 342 

— Whether suit is main- 
tainable on prior mortgages 
without reference to subsequent 
mortgage over the same property 
— Transfer of Property Act 
IV of 1882), s. 85. A person 
. having several mortgages over 
the same pi'operty is entitled to 
bring a suit on the earlier mort- 
gages without joining in that suit 
his claim under the later mort- 
gages. Kesha warn Dulavram v. 
Banchhod Fakira, I. L. R. 30 
Bom. 156, Dorasami v. Venkata- 
seshayyar, I. L. R. 25 Mad. 108, 
Bhagwan Das v. Bhawani, I. L. 

R. 26 All. 14, distinguished. 
Nattu Krishnama Chariar v. 
Annangara Chariar , I. L. R. 30 
Mad. 353, referred to. Gobind 
Pershad v. Harihab Charan, 
(1910) I. L. R. 38 Calc. ... 60 

: — Preliminary mortgage 

decree— Application for sale of 
mortgaged property — Limitation 
Act (IX of 1908), Sch . I., Arts . 

181, 182 and 188. Transfer of 
Property Act (IV of 1882), ss. 

88 and 89— Civil Procedure Code 
(Act V of 1908) o. XXXIV , rr. 
k and 5; o . XLI , r. 20 — Party , 
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addition of , A preliminary 
mortgage decree under s. 88 of 
the Transfer of Property Act, 

1882, does not require, and is 
not followed by any supplement- 
al decree, but only, if neces- 
sary, by an application for an 
order absolute for sale under s. 

89 of the Transfer of Property 
Act. Such an application is a 
petition for realization by the 
mortgagee of his decree, and is 
an application to enforce a judg- 
ment or decree, etc., within the 
provisions of Art. 183 of the 
Limitation Act, 1908. Karen- 
dm Lai Boy Ghowdhri v. Ma- 
harani JDasi I. L. R. 28 Calc. 

557 ^ L. R. 28 I. A. 89, referred 
to; Madhab Mani Dasi v. Lam* • 
bert, I. L. R. 37 Calc. 796; 15 
C. W. N. 337, discussed. It is 
a question for the Court in its 
discretion to determine in each 
case whether or not it will make 
an order for the addition of a 
party as contemplated by o. 

XLI, r. 20 of the Code of Civil 
Procedure, 1908. Amlook Chand 
P amuck m Saiut Chtjndeii Mu- 
keiijke, (1911) I, L. R. 38 Calc. 913 | 
- — -Sale — Purchase by mort- 

gagee — Subsequent purchase by 
la n d l o rd — M art gage-i n cu m b ra nee 
— Mortgagee-purchaser , rights of, 
to fall hack on mortgage — Sale 
v n d e r Be n ga l Ten a n cy A c t— Or- 
dinary Court-sale , its effect — De- 
cree for rent against real tenant, 
effect of — Bengal Tenancy Act 
(Till of 1SS5 ), ss. 164 , 165 and 
167 . Where the mortgagee of a 
tenure purchased the mortgaged 
property in execution of a decree 
on his own mortgage, and the 
landlord subsequently purchased 
the same property in execution 
of a rent-decree but did not an- 
nul the mortgage-encumbrance: 

— Keld, that the mortgagee- 
purchaser was entitled to fall 
back on his mortgage as a shield 
against the purchase by the 
landlord. Akhay Kumar Soar v. 

Bejoy Chand. Mohatap , I. L. R. 

29 Calc. 813, followed and the 

obiter dictum in the case dis- 
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cussed. Bhaw^ni Koer v. Ma- 
thura Prasad, 7 C. L. J. 1, re- 
ferred to. Keld, further, that 
the landlord could not *oust the 
mortgagee from the tenure with- 
out annulling the encumbrance 
under section 167 of the Bengal 
Tenancy Act, and this would be 
*§o even if the mortgagee had not 
proceeded to sale before the pur- 
chase of the landlord. Where 
the bidding for a tenure put up 
to auction under section 164 of 
the Bengal Tenancy Act did not 
reach the level of the decretal 
amount, and a sale of the ten- 
ure subsequently followed, but 
without a second proclamation 
as contemplated by section 165 
of the same Act, the sale must 
be held to have been an ordinary 
court-sale and the purchaser to 
have acquired only right, title 
and interest of the judgment- 
debtor. Nazir Mahomed Sirkar 
v. Girisli Chunder Chowdhuri , 2 
C. W. N. 251, and Akhoy Kumar 
Sooty. Bejoy Chand Mohatap, I. 

L. R. 29 Calc. 813, distinguish- 
ed. The special provisions for 
the sale of tenures under the 
Bengal Tenancy Act are a r part 
of the public policy intended for 
the benefit of all parties concern- 
ed and the results of such sales 
are generally destructive of vari- 
ous derivative rights belonging 
to third parties not before the 
Court. The provisions of the 
Act are therefore very stringent, 
and if the landlord wants the 
special results provided for by 
the Act, he must proceed strict- 
ly in accordance with its provi- 
sions. Where a suit for rent 
has been rightly brought against 
the real tenant and a decree has 
been obtained, the decree is a 
good decree for rent, whether 
the tenant was recognised as 
such or not. Lalun Monee v. 

Sona Monee Dabee, 22 W. R. 

834, and Surnomoyee v. Deno- 
nath Qir Sunny asee, I. L. R. 9 
Calc. 908, referred to. Banbi- 
hari Kapur v. Khetra Singh 
Roy, (1911) I. L. R, 38 Calc. ... 923 
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Mortgage Decree: See Equitable 
Mortgage ... ... 824 

Mortgaged Property, sale of: See 
Mortgage ... ... 913 

Mortgagee, purchase Jby; See Mort- 
gage ... ... 923 

Motor Car — Bengal Motor and Cycle 
Act (IJI of 1908), ss. 8 and 
Use of Motor car with permis- • 
sion of the owner to convey his 
friends in his absence — Liability 
of Owner for the acts of his 
Driver in contravention of the 
rules framed under the Act — 
Buies 4, 20. The owner o'f a mo- 
tor car who expressly or im- 
pliedly permits his car to be used 
or driven by his servant is, if it 
is so used or driven as to contra- 
vene rule 20 of the rules framed 
under the Bengal Motor Car and 
Cycle Act (III of 1903), himself 
liable therefor under Rule 4 and 
s. 4 of the Act, though he was not 
in the car at the time and had 
given his servant general direc- 
tions to observe the regulation 
speed, unless the latter has used 
it improperly for his own pur- 
poses. Somerset v. Wade, [1894] 

1 Q. B. 574, Somerset v. Hart , 

12 Q* B. D. 360, C oilman v. 

Mills , 66 L. J. Q. B. 170, and 
Commissioner of Police v. Q art- 
man, [1896] 1 Q. B. 655, refer- 
red to. Thornton v. Emperor, 
(1911) I. L. R. 38 Calc. ... 415 
Mukhtear — Authority to practise in 
the Courts of Magistrates and 
Sessions Judges— Limitation of 
authority — Necessity of permis- 
sion of the Court in each parti- 
cular case — Grounds of permis- 
sion — Criminal Procedure Code 
(Act V of 1898 ) ss. 4 (r), 3. 40— 
Practice. Tinder ss. 4 (r) and 
340 of the Criminal Procedure 
Code, a mukhtear is, subject to 
the permission of the Court in 
each particular case, authorised 
to practise both before Magis- 
trates and Sessions Judges. 
There is no general rule that 
nmkhtears should he allowed to 
appear in every case in the 
Courts of Magistrates, and that 
they should not be permitted to 
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appear in any case in the Courts 
of Session. The Magistrate and 
the Judge must decide in each 
case whether he will permit a 
mukhtear to appear. Though it 
is not desirable that mukhtears 
should be permitted to appear 
in Sessions Courts where their 
appearance is unnecessary, or 
where there is no reason for 
their appearance, the question 
is on© which must b© decided in- 
dependently in each case, and no 
general rule can be laid down. 

It depends largely on whether 
the accused is in a position to 
employ a vakil or pleader and 
whether he elects to do so. But 
the defence of an accused should 
not be shut out merely by the 
fact that he is represented by a 
mukhtear. Ishan Chandra 
Bhutt v . Emjperor, (1911) I, L. 

R. 38 Calc. ... ... 48S 

-Dismissal from the roll 

on conviction of an offence im- 
plying moral turpitude — Appli- 
cation for re-instatement after 
a lapse of years — Deliberate 
omission to disclose the facts of 
enhancement of sentence and of 
an order directing his prosecu- 
tion for making a false affidavit 
— Power of the High Court to 
re-instate a legal practitioner 
after disbarment — Grounds of re- 
instatement . The High Court 
has power, when a legal practi- 
tioner has been dismissed for 
misconduct of any description, 
in the widest sense of the term, 
to re-admit him after a lapse 
of time, if he satisfies the Court 
that he has in the interval con- 
ducted himself honourably, and 
that no objection remains as to 
his character and capacity. 

King v. Greenwood , 1 W. Black. 

222, Anonymous case, 17 Beav. 

475, In re Smith, unreported, 
cited in 17 Beav. 477, In re Bo- 
bins, 34 L. J. Q. B, 121, In re 
Pyke, 1 New Pract. Ca. 330, In 
re Fyke, 6 B. & S. 703 ; 34 L. J. 

Q. B. 121, In re Pyke, 34 L. J. 

Q. B. 220; 6 B. <& S. 707, In re- > 
Brgndreth, 60 L. J. Q. B. 501, 
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In re Barber, 19 Beav. 378, Bos- 
ton Bar Association v. Green- 
wood, 168 Mass. 169; 46 N. E. 

568, In re Palmer, 9 Ohio C. C. 

55, In re Boone, 90 Fed. 793, 

In re Treadwell, 114 Cal. 24; 45 
Pac. 993, In re King, 54 Ohio 
415 ; 43 N. E. 688, In re Enright, 

69 Ver. 317; 37 Atl. 1046, In re 
Burris , 147 Cal. 370; 81 Pac. 

1077, In re Essington, 32 Cal. 

168 ; 75 Pac. 394, In re Weed, 

30 Mont. 456; 70 Pac. 50, In re 
Newton, 27 Mont. 182; 70 Pac. 

510, In re Simpson , 11 N. Dak. 

526 ; 93 N. W. 918, In re Sulli- 
van , 185 Mass. 426 ; 70 N. E. 441, 
Incorporated Law Institute v. 
Meagher, 9 Com. L. B. 655, In 
re Pearson, nnreported, In re 
Smith , nnreported, In re llup- 
noth Bunerji, nnreported, In re 
Kallij Pro so nno Chat ter jet’ , un- 
reported, In re Nobin Krishna 
Mooherjee , nnreported, followed. 

Ex parte Frost , 1 Chi tty 558, 
note, In re Hawdanc , 9 Doxvl. 

Pr. Ca, 970, In re Garbett , 18 
C. B. 403, In re Poole, L. B, 4 
C. P. 350, In re Ab inash Chan- 
dra Moitra , I. L. B. 37 Calc. 

173, In re Chanda Singh , 11 C. 

L. J., 438, 14 C. W. N. 521, and 
Smith v. Justices of Sierra 
Leone , 7 Moo. P. C. 174, refer- 
red to. In re La. mb , 23 Q. B. D. 

477, distinguished. Where a 
Mukhtear was struck oft' the roll 
on conviction of kidnapping a 
minor girl, under s. 363 of 'the 
Penal Code, under circumstances 
of an aggravated character, im- 
plying moral turpitude, and ap- 
plied after seven years for re- 
instatement, but deliberately 
omitted to disclose the facts that 
the High Court had enhanced 
his sentence and had also direc- 
ted his prosecution under s. 193 
of the Penal* Code for making a 
false affidavit in the course of a 
proceeding in revision, the appli- 
cation for re-instatement w r as 
rejected. In re Abieuddin Ah- 
med, ( 1910 ) I. L. B. as Calc. ... 309 

Municipal Election— Bengal Munici- 
pal Act (III of 1884) ss. 6, 15, 
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103 and K)5-^-\qoter, qualification 
of — Illegal levy of Income-tax 
and payment of Municipal rate, 
effect of — “Owner” ■ meaning of 
— Property acquired by father 
with contribution front son. A 
person whose income is below the 
taxable minimum, but who sub- 
Vnits to the levy of the tax, does 
not thereby acquire the statutory 
qualification contemplated by 
section 15 of the Bengal Munici- 
pal Act. Similarly a person who 
is not legally liable to pay Muni- 
cipal rate but pays it, does not 
become entitled to become a vot- 
er by the mere fact of such pay- 
ment, unless it is proved to have 
been made by him as a person 
legally liable to satisfy the Muni- 
cipal demand. An “owner” for 
the purposes of the Municipal Act 
includes not only an owner in the 
actual occupation of the holding 
but also an owner entitled to re- 
ceive rent from the occupier or 
otherwise. It also includes a 
manager, or agent, or a trustee 
for any such person. Where a 
house was purchased in the name 
of the father, and the major por- 
tion of the consideration tfioney 
was paid by the son out of joint 
funds belonging to himself and 
his brothers, and further the ex- 
penditure on subsequent exten- 
sive alterations and additions 
were similarly defrayed by the 
son out of the said funds, and 
the son was occupying the house 
while the father was living 
abroad : Held, that the son hav- 
ing a substantial interest in the 
property should be treated as 
owner in the ordinary accepta- 
tion of that term, and he being 
the manager or agent of the 
father eouid also be treated, as 
owner, and he was therefore lia- 
able under s. 103 of the Munici- 
pal Act to pay the rates assessed 
on the holding. Held, further, 
that where the son being in pos- 
session of the house paid the 
Municipal demands with his own 
money, it could not be said that 
such a payment was made by a 
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person neither pliable nor com- 
petent to make it under the pro- 
visions of the law ; he being an 
occupier was as such liable to pay 
the rates under s. 105 of the 
Bengal* Municipal Act. Naren- 
dra Nath Binha v. Nagendra 
Nath Biswas, (1911) I. L. R. 38 


’ Calc. ... ... .f. 601 

Mushaa: See Mahomedan Law — 

Gift ... ... ... 518 

Mutation Proceedings: See False 

Evidence ... ... 368 

Nazir, appointment of, as guardian: 

See Guardian ... ... 783 

Negligence, Indemnity against: See 

Common Carrier, liabilities of 28 
Newspaper, definition of: Sec Print- 
ing Press, forfeiture of ... 202 
Newspapers (Incitement to Offences) 

Act (VIS of 19(18), ss» 2 (1) ( b ), 

3: See Printing Press, forfei- . 

TURE OF ... ... ... 202 

New Trial: See Presidency Small 

Cause Court ... ... 425 

Notice: See Execution of Decree ... 482 
Notice of Loss: See Common Carrier 50 
Notice 4 >f Suit: See Secretary of 

State for India ... ... 797 

Notice to Quit: See Landlord and 

Tenant ... ... ... 432 


Nuisance — Public and private nui- 
sance — Erection of a high wall on 
one’s own land very close to an- 
other’s dwelling house — Likeli- 
hood of injury to the health of 
the inmates of the adjoining 
tenements and of the public in- 
habiting the neighbourhood by 
the propagation of disease — Pro- 
priety of order of partial demo- 
lition — Feasibility of other re- 
medial measures — Calcutta Mu- 
nicipal Act (Peng, III of 1890 ) 
s, 632. The words “any nui- 
sance/ ’ in s. 632 of the Calcutta 
Municipal Act mean any nui- 
sance as defined in s. 3 (29) 

thereof. The definition, though 
wider than that of a “public 
nuisance” at the common Law% 
does not extend to the inclusion 
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of all private nuisances. Bhag- 
wdn Das v. Rash Behari Mul- 
lick, 14 C. W. N. 637, explain- 
ed. The erection of a wall, how- 
ever high, on one’s own land 
very close to the dwelling-house 
of a neighbour, in order to pre- 
vent him from acquiring a right 
of easement, is not in itself a 
nuisance under the Calcutta Mu- 
nicipal Act, but where the evi- 
dence shows that it is, or is like- 
ly to be, injurious to the health 
of the residents of the adjoining 
tenements and of the public in- 
habiting the neighbourhood, by 
propagating the seeds of con- 
sumption and typhoid, it be- 
comes a nuisance under the Act. 
Where, however, the only mat- 
ter which causes a wall to be a 
nuisance is not its height but 
the accumulation of filth at the 
bottom and want of space to 
clear the drainage between it 
and the adjacent house, the 
Magistrate, instead of ordering 
its reduction in height, should 
consider whether the nuisance 
cannot be abated by the adop- 
tion of other remedial measures. 

The use of the Act for the pur- 
pose of interfering in any w’ay 
with the rights of private owner- 
ship, beyond the limited powers 
given to the Corporation by it 
for the necessary protection of 
the public and the enforcement 
of proper sanitation, is much to 
be deprecated. Khagendra Nath 
Mitter v. Bhupendra Narain 
Dutt, (1910) I. L, R. 38 Calc. ... 296 

Objection : See Attachment before 

Judgment ... ... 448 

Offences involving breach of the 
peace: See Security for good 

BEHAVIOUR ... ... 156 

Offending Matter, proof of; See 

Printing Press, forfeiture of 202 

Offerings to Deity — Dispute concern- 
ing the possession of a temple 
and its offering — Offerings not 
f ( profits” arising out of a temp- 
pie — Jurisdiction of Magistrate 
— Apportionment of the offer- 
ings — Criminal Procedure Code 
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(Act V of 1898) s. Uo. Section 
145 of the Criminal Procedure 
Cole includes within its scope 
a dispute concerning the actual 
possession of a temple and the 
land on which it stands, but not 
one relating to the right to, 
and apportionment of, the offer- 
ings given by the worshippers. 

Such offerings are not “profits” 
arising out of the temple with- 
in the meaning of s. 145 (2). An 
order made under s. 145 de- 
claring a party entitled to the 
actual possession of a temple 
and its offerings is, therefore, 
infra vires as to the temple, but 
not as to the offerings. Cuiram 
(Ihosfil v. Lai Behari Das, I. L. 

R. 37 Calc. 578, referred to. 

Ram Saran Pathak tv Raghu 
Nan dan Gib, (1911) I. L. R. 38 
Calc. ... ... ... 387 

Official Trustee — Probate — Official 
Trustee'.* Act (Act XVII of 
18(U) ss. 8 , W, m The Official 
Trustee as constituted by Act 
XVII of 1804 is not entitled by 
virtue of his office and in his 
character as Official Trustee and 
in the name of Official Trustee 
to obtain a grant of probate. 
Ashbury i Railway Carnage and 
Iron Co. v. Itiche, L. R, 7 H. 

L. 653, referred to. Grey v. Cha- 
ri: si la Dasi, (1910) I. L. R. 38 
Calc. ... ... ... 53 

Official Trustee’s Act (XVSI of 1864), 
ss. 8, 10, 32: See Official 

Trustee ... ... 53 

Onus of proof; See Hindu Law — 
Legal Necessity ... ... 721 

Owner, liability of : See Rustee Land 714 
Parties: See Mortgage ... • ... 342 

Parties, acts and conduct of; See 
Evidence, admissibility of ... 892 


'Page. 

Partition, suit far— concld. 

bent on the Coiyt, in a suit for 
partition, to come to a clear and 
definite finding that the plaint- 
iff had title to the puoperty, 
before proceeding further into 
the case, and a Judge oif appeal 
should also observe the same 
procedure. Bidhata Bai v. Bam 
Gfyariiar Bai, 12 C. W. N. 37, 
referred to. If the Judge, on 
appeal, finds the question of 
title to the property in favour 
of the plaintiff, any finding on 
the question of possession does 
not debar the Judge from affirm- 
ing the preliminary decree for 
partition passed by the first 
Court and does not justify him 
in remanding the case to the 
lower Court for retrial. At the 
hearing of the appeal, the Judge 
held that the plaint should be 
amended and the plaint was ac- 
cordingly amended with the ac- 
quiescence of the plaintiff, so as 
to alter the nature of the suit. 

A fresh written statement was 
filed by the defendant and fresh 
issues were framed. These facts 
did not preclude the plaintiff 
from filing an appeal, within the 
time allowed by limitation, f 'if, 
on reflection, he thought that 
the action taken by him in 
amending the plaint was injudi- 
cious. Shashi Bhusan Beed v. 
Jotindra Nath Roy Chgwdhry, 

(1911) I. L. R. 38 Calc. ... 681 

Party, addition of: See Mortgage ... 913 

Pay and Pension; See Secretary of 
State for India ... ... 373 

Pena! Code, ss. 147, 324: See Appel- 
late Court . . . . . . 293 

Pena! Code (Act XLV of 1860), ss. 

24, 25, 463, 464, 471 ; See For- 
gery ... ... ... 75 


Partition, suit for : See Husband and 

Wife ... ... ... 629 ( ! 

— _ — — — — Procedure — Amend- 

ment of plain t by order of Court 
alter in j nature of suit — -Ac- 
quiescence by plaintiff— Appeal, 
in disregard of amendment of 
plaint , not barred ■. It is ineimi- 


— — - — s. 

30; See Magistrate, power of 68 

— — ss* 

93, 147, 323, 353: See Search 
without Warrant ... ... 304 

s. 

121 A. : See Conspiracy to wage 

WAR ... ... 169, 559 
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Penal Code (Acs XLV of i860)— 
conoid. 


124 A: See Sedition ... 253 

. - — - * ss» 

124A, 2 53 A: See Sedition ... 214 

ss. 

191, 193: See False Evidence 368 

*gfs. 

147, 323: See Appellate Court 293 

— . — s. 

225 B: See Warrant ... 789 

s. 

401 : See Previous Convictions, 
EVIDENCE OF ... ... 408 

S3. 

426, 447: See Criminal Trespass 180 

Pending Proceedings: See Magis- 
trate, power of ... 66 

Pensions Act (XXIII of 1871) s. 4 s 

See Secretary of State for In- 
dia ... ... ... 378 

Permission to bid at Sale: See Ap- 
peal ... ... ... 717 

Plaint, amendment of: See Cause of 
Action ... ... 797 

• : See Partiton, 

sugr for ... ... 681 

Plaintiff, out of possession: See In- 
junction ... ... 791 

Plea of Guilty by Go-accused : See 
Confession ... ... 446 

Political Agent at Sikkim, Court of 

— Execution of decree — Transfer 
of decree for execution — Civil 
Procedure Code (Act XIV of 
18821 s. 229 A; ( Act V of 1908) 
ss. 48) 45. By the notifications 
of the 29th March, 1889, and 3rd 
October, 1907, the Governor- 
General in Council: declared that 
s. 229A of the Col© of Civil Pro- 
cedure of 1882 (s. 45 of the Code 
of 1908) should apply to the 
Court of the Political Agent at 
Sikkim. A decree obtained in 
the Court of the Political Agent 
at Sikkim and transferred for 
execution to a Court in British 
India, could therefore be exe- 
cuted within the jurisdiction of 
that Court. Zamil Ahmed v. 
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Political Agent at Sikkim, Court of 
— ~ concld . 

The Maharajah of Sikkim, 

(1911) I. L. R. 38 Calc. ... 859 

Possession: See Injunction . ... 791 

: See Mahomedan Law 

— Dower ... ... 475 

Practice: See Acquittal, power to 

REVISE AN ORDER OF ... ... 786 

: See Appeal ... ... 307 

: See Criminal Revision ... 933 

: See Decree ... ... 125 

: See Discovery ... 428 

: See Hindu Law ... 188 

; See Mukhtear ... 488 

— : See Review in Criminal 

Cases ... ... ... 828 

; See Warrant ... 789 

Preliminary Decree: See Mortgage 913 
Presidency Small Cause Court — New 
Trial — Powers of Bench sitting on 
application for new trial — Juris- 
diction — Practice — Questions of 
fact and of law — Presidency 
Small Cause Courts Act (XV of 
1882), ss. 87 and 88 — Amendment 
Act (I of 1895) s. IS— Civil Pro- 
cedure Code (Act V of 1908 ) s. 

115 . The Second Judge of the 
Presidency Small Cause Court 
having dismissed a suit after 
trial, the plaintiffs applied un- 
der s. 38 of the Presidency Small 
Cause Courts Act for a new 
trial, and the Judges (the Chief 
and the Second) on such appli- 
cation set aside the order of dis- 
missal and transferred the suit 
to the Third Judge to be tried 
by him. On a motion to the 
High Court by the defendants to 
set aside the order for new 
trial: — Held, that s. 38 of the 
Presidency Small Cause Courts 
Act gives the Court power, in- 
ter alia, to order a new trial to 
be held * and that there is no li- 
mitation in s. 38 that the Court 
can only exercise the power if a 
question of law arises. Sassoon 
v. Hurry Das Bhukat , I. L. R. 

24 Calc. 455, ref erred to. J ohan 
Smidt v. Ram Prasad, (1911) I. 

L. R. 38 Calc. ... ... 425 
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Presidency Small Cause Courts Act 
(XV of 1882), ss, 37, 88s See 
Presidency Small Cause Court 425 

Presidency Small Cause Courts 
(Amendment) Act (8 of 1895), 
s. 13; See Presidency; Small 
Cause Court ... ... 425 

Presidency Towns insolvency Act 
(III, of 1909) s. 126s See Insol- 
vency ... ... ... 542 

Presumption; See Footings ... 6B7 

— s See Hindu Law — 

Marriage ... ... 700 

Previous Convictions, evidence of— 

Belonging to a Gang of Thieves 
— Habit — Evidence of habit— 
Admissibility of evidence of pre- 
vious convictions of offences 
against property and of had 
livelihood — Penal Code (Act 
XLV of I860) s. 401 . "Where the 
other evidence in a case under 
s. 401 of the Penal Code estab- 
lishes association for the purpose 
of habitually committing theft, 
evidence of previous convictions 
of offences against property and 
of bad livelihood is admissible to 
prove habit ; and for this purpose 
convictions of bad livelihood are 
more cogent than those of iso- 
lated thefts. Emperor v. Naha 
Kumar Patnaik , 1 C. W. N. 146, 
Meher AH Sarkar v. Emperor 
(Cr. App. 742 of 1900, decided 
20th March, 1901, by Prinsep and 
Hill JJ.) (unreported), Madhu 
Chari v. Emperor (Cr. App. 582 
of 1905, decided 26th July, 1905, 
by Kampitii and Hooker jee JJ.) 
(unreported), Khanfa- Karwal v. 
Emperor (Cr. App. 78 of 1909, 
decided 28th January, 1909, by 
Holm wood and Ryves JJ.) (un- 
re ported), Golmrdhan v. Em- 
peror (Cr. App. 958 of 1910, de- 
cided 21st November, 1910, by 
Holmwood and Fletcher JJ.) 
(unreported), referred to. Man- 
hum Past r. Queen-Empress, I. 

L. R. 27 Calc. 139, doubted and 
explained. Bhona v. Emperor, 
(1911) 1. L. R. 38 Calc. ... 408 

Printer and Publisher, liability of; 

See Sedition ... 227, 253 


Printing Press, forfeiture of— -“News- 
paper,” definition of — Paper 
not containing periodically pub- 
lic news or comments thereon — 
Onus of proof of character of 
the paper — formal proof of 
newspaper and offending mat- 
ter — “ Incitement ” to murder 
and acts of violence — Use of se- 
ditious languag e — N ewspapers 

(hfeitment to offences) Act (V7I 
of 1908) as, 2 (1) ( h ), 3— Power 
of the third Judge on difference 
of opinion between Judges of 
the Court of Appeal, to deal with 
the whole case against an accus- 
ed — Criminal Procedure Code 
(Act V of 1898), s. 429. The 
definition of a “newspaper’’ in 
s. 2 (1) (b) of Act VII of 1908 
must be read as a whole. It re- 
fers to a work which publishes 
periodically public news or com- 
ments thereon. It is not enough 
to take a single issue of it, and 
to pick out an isolated sen- 
tence or a paragraph therein 
which might by stretch of lan- 
guage he interpreted to con- 
tain public news or comments 
thereon. When it is disputed 
whether a work is a “news- 
paper” the prosecution ought* to 
establish . its alleged character 
by proof of the contents of more 
than one issue. To bring a case 
under s. 3 (1) of the Act the cha- 
racter of the offending paper 
as a “newspaper” has to be first 
established, and this may not 
always be possible by the produc- 
tion and proof of the contents 
of one issue only. In a proceed- 
ing under s. 3 of the Act the 
newspaper and the offending 
matter must be regularly prov- 
ed. In such cases it is essential 
that the proceedings should be 
regularly conducted and the 
forms of law observed. Section 
3 (1) of the Act confers very li- 
mited powers of forfeiture and 
applies only to the cases of 
presses used for the printing of 
newspapers which contain an in- 
citement to the particular 
crimes or class of crimes specified 



GENERAL INDEX. 


xlvii 


• Page. 

Printing Press, forfeiture of — concld. 

therein. The word “incitement” 
clearly implies the idea of rous- 
ing to action, instigation or sti- 
mulation. The use of seditious 
language, sufficient to bring the 
‘case under s. 124A of the Penal 
Code, is not equivalent to an in- 
citement to offences mentioned 
in s. 3 (1) of Act VII of 1908. A 
thinly veiled glorification of re- 
bellion implying a desire on the 
part of the writer that there 
should be a successful rebellion, 
though it may amount to sedi- 
tion under s. 124 A of the Penal 
Code, is not sufficient to bring 
the case within s. 3 (1) of the 
Act. There must be something 
more direct and specific for that 
purpose. In the case of two pri- 
soners, regarding the guilt of 
one of whom only the Judges of 
the Appellate Court are divided 
in opinion, it may be that w'haf 
has to be laid before another 
Judge is the case of such pri- 
soner alone. But where they 
are equally divided as to the 
guilt of one accused, though in 
certain aspects they may be 
agreed, the whole case as re- 
gards the accused is laid before 
the third Judge, and not merely 
the point or points on which 
there is a difference of opinion, 
and it is his duty to consider all 
the points involved before deli- 
vering his opinion upon the case. 
Sarat Chandra Mitra v. Em- 
peror, (1910) I. L. R. 38 Calc. 202 

Printing Presses and Newspaper Act 
(XXV of 1867) s. 7: See Sedi- 
tion ... ... ... 253 

Prior Mortgages See Mortgage ... 60 

Prior rights See Hindu Law — Adop- 
tion ... ... ... 694 

Private Awards See Appeal ... 143 

Private Common Drains See Drain- 
age ... ... ... 268 

Privilege: See Malicious Prosecu- 
tion ... ... ... 880 

Privy Counoii, judgment of: See 

Hindu Law-— Will ... ...- 188 


Page, 

Privy Council, Practice of: See Hin- 
du Law — Endowment ... 526 

■Stay of 

execution of decree pending ap- 
peal — Power of High Court 
where appeal has been admitted 
by special leave — Civil Proce- 
dure Codes (Act V of 1908), o. 

XLV , r. 18; (Act XIV of 1882), 
s. 608 . The High Court has pow- 
er, under rule 13 of order XLV 
of the Civil Procedure Code (Act 
V of 1908), to stay execution of 
a decree, pending an appeal to 
His Majesty in Council, in a case 
where the appeal has been ad- 
mitted by special leave. Nitya 
Moni Das si v. Modhu Sudan 


Sen, (1911) 1. L. R. 38 Calc. ... 335 
Probate: See Official Trustee ... 53 

: See Will ... 327 

Procedure; See Partition, suit for 681 
Profits: See Offerings to Deity ... 387 

Pro forma Defendant: Sec Mortgage 342 


Prohibitory Order — Excavation of a 
tank — Injury to adjoining house 
— Likelihood of a breach of the 
peace — Order passed on personal 
apprehension of the Magistrate 
without evidence taken or ur- 
gency recorded — Criminal Proce- 
dure Code (Act V of 1898) 
s. 144- The petitioner excavated 
a tank on his own land, adjoin- 
ing the * house of the opposite 
party, and the latter objected 
to the excavation on the ground 
that his house would be there- 
by rendered unsafe. No likeli- 
hood of a breach of the peace 
appeared from the police report 
or the written statements of the 
parties, but the Magistrate 
made the order under s. 144 of 
the Criminal Procedure Code 
without inquiry or recording 
any urgency; Held, that the 
order was illegal, and that s, 

144 was not applicable without 
inquiry or recording any ur- 
gency. Kamini Mohan Das 
Gupta 1?. Harendra Kumar Sak- 
kar, (1911) I. L. R. 38 Calc. ... 876 
Propagation ©f Disease : See. Nui- 
sance - . . . ... . . , 290 
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Prostitute’s Estate: See Hindu Law 
' — Succession ... ... 493 

Public and Private Nuisance: See 
Nuisance ... ... 296 

Furdanashin Lady: See Guardian ... 783 
Rayati Lease:/ See Landlord and 

Tenant ... ... ... 432 

Receiver: See Bustee Land ... 714 
Recognition; See Hindu Law- 
Marriage ... ... 629 

Recording of Evidence: See Guar- 
dian ... ... ... 783 

Recurring Charge: See Maintenance 
Allowance ... ... 13 

Reference of case after Local Inves- 
tigation ; Sec Magistrate, pow- 
er of ... ... ... 68 

Re-msiatement after a lapse of time: 

See Mukhtear ... ... 309 

Re-marriage : See 1 Guardian— Hindu 

Widow ... ... ... 862 

Rent — Main tenancc Grant — Barada - 
ran Jagir , Orissa : — Landlord and 
Tenant — Grantor and Grantee —■ 
Killajat estates in Orissa— 

“ Light tribute” as rent— Assess- 
ment of rent by Settlement Offi- 
cer — Finality of decision — Ben- 
gal Tenancy Act (VIII of 1SS5) 
s.s. 3 (5), W/ h 107— Bengal Ten- 
ancy Amendment Act (Ben, III 
of 1303) s, 0 — Second Appeal- 
Findings of Fad — Inference of 
Lau\ In Orissa, a proprietor 
of an estate governed by the law 
of primogeniture made a grant 
of certain villages as barada ran 
jagir , klwrpomk niskar , etc., for 
the support of the younger bro- 
thers and other nearer relatives 
of the family; it was not trans- 
ferable, but was subject to re- 
sumption on failure of direct 
heirs, and the grantee had to 
pay to the grantor a proportion- 
ate share of the Government, re- 
venue: — Held, that the amount 
payable- by the grantee to the 
grantor under such conditions 
constituted rent within the 
meaning of s. 3 (#5) of the Ben- 
gal Tenancy Act, 1885, and the 
grantees were tenants and not 
co-proprietors. Ghundcr Kant 
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Rent — concld. 

Chucherbutty v. Mahomed Hos- 
sein, 6 W. B., Act X, 1, refer- 
red to. Where a Settlement 
Officer made an assessment of 
rent under s. 104 of the Ben- 
gal Tenancy Act (VIII of ]£85}, # 
which was not appealed against* 
under s. 108 of the Act : —Held, 
tha£ the decision of the Settle- 
ment Officer was, in view of s. 107 
of the Bengal Tenancy Act, 1885, 
read with s. 9 of Bengal Tenancy 
Amendment Act, 1898, final. 
Though the High Court, in se- 
cond appeal, cannot interfere 
with findings of fact, it can in- 
terfere with an inference of law 
drawn from the facts found. 

D ware a Nath Bidxadhar v. 
DxVmbarudhar Mahapatra, (1910) 

I. L. B. 38 Calc. ... ... 278 

Rent Decree: See Execution of De- 
cree ... ... ... 288 

Rent Recovery Act (Beng. X of 1859) 
s. 109: See Jurisdiction of 
High Court ... ... 832 

Rescue from Lawful Custody: See 
Warrant ... ... 789 

Restraint of Proceedings: See Injunc- 
tion ... ... ... 405 

Retracted Gonfession; Sec Consp f- 

RACY TO WAGE WAR ... 559 

Revenue Sale Law (Act XI of 1859) s 
See Sale for Arrears of Be-, 
venue ... ... ~"..V 537 

Reversionary Heir: See Consent-de- 
cree ... ... ... 639 

Review: See Arbitration by Court 421 

See Privy Council, Prac- 
tice of ... ... ... 526 

Review in Criminal Cases— Power of 
a Division Bench of the High 
Court to review its judgment 
discharging a Bide before signa *■ , 
ture— Discharge of the accused w 
in a part-heard case for absence 
of remaining witnesses without 
consideration of the evidence al- 
ready on the record — Criminal 
Procedure Code (Act V of 1308) 
ss. 253, 869 — Practice . It is com- 
petent to a Division Bench of 
the High Court, which has er- 
roneously discharged a Buie on 
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Review in Criminal Cases — conoid, 
a point of law and a misappre- 
hension of thijj facts in connec- 
tion therewith, to review its 
judgment before it has been 
signed. In the matter of the 
petition of Gibbons, I. L. R. 14 
Calc. *42, Queen-Empress v. La- 
lit Tiwari, I. L. R. 21 All. 177, 
referred to. Queen-Empress v. 

Fox, I. L. R. 10 Bom. 176, •dis- 
sented from. Where a Magis- 
trate, after some of the prose- 
cution witnesses had been heard 
by another Bench of Magistrates, 
discharged the accused because 
the other witnesses were not pre- 
sent, the High Court set aside 
the order of discharge and di- 
rected him to dispose of the case 
after argument with reference to 
the evidence already on the re- 
cord. Amodini Dasee v. Darsan 
Ghose, (1911) I. L. R. 38 Calc. 828 
Revision: See Appeal ... ... 717 

— : See Jurisdiction of High 

Court ... ... ... 832 

Right of Occupancy, acquisition of: 

See Landlord and Tenant ... 432 
Right of Private Defences See 

Search without Warrant ... 304 
Right *of Reply: See Appeal ... 307 
Rioting: See Search without War- 
rant * ... ... ... 304 

Rites and Ceremonies: See Hindu 
Law — Marriage ... ... 700 

Royalty: See Mines ... ... 372 

Rules of Evidence: See Appeal ... 143 
Sale: See Execution of Decree ... 622 
— — : See Mortgage ... ... 923 

Sale, Contract of: See Vendor and 

Purchaser ... ... 458 

Sale for Arrears off Revenue — Reve- 
nue Sale Law (Act XI of 1859) 

— Liability of auction-purchaser 
in respect of payment of arrears 
of revenue — Appropriation of 
payment to particular hist , and 
acceptance and acknowledgment 
of Treasury Officer — Subsequent 
appropriation by Treasury Offi- 
cer to earliest hist — Sale for 
arrears so created, suit to set 
aside — Contract Act (IX of 
1872) $s, 59, 60 . Where the 
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Sale for Arrears of Revenue - conclL 

proprietor of an estate made 
a payment In respect of arrears 
of revenue, and in the document 
which accompanied the pay- 
ment to the Government, ex- 
' pressly appropriated it to the 
satisfaction of a particular, kist, 
and the money was accepted and 
acknowledged by tin* Treasury 
Officer as paid on that account : 

Held, it was not in the' power 
of one of the parties to the 
transaction, without the assent 
of the other, to vary the effect 
of transaction by altering the 
appropriation in which both ori- 
ginally concurred. After a pay- 
ment had been so specially ap- 
propriated and accepted as paid 
in respect of a kist due in Jan- 
uary 1902, the Treasury Officer 
applied part of it to the satis- 
faction of an earlier kist due in 
September 1901, and only paid 
the remainder towards the Jan- 
uary kist, with the result that 
an arrear was created in the 
January kist to which the pay- 
ment had been wholly appropria- 
ted, and a sale took pi ace for 
such arrear. In a suit to set 
aside the sale: — Held (rever- 
sing the decision of the High 
Court), that no arrears in res- 
pect of the January kist were 
really due at the date of the 
sale which was therefore without 
jurisdiction and invalid. Sern- 
ble: Sections 59 and 60 of the 
Contract Act (IX of 1872), relat- 
ing to the appropriation of pay- 
ments might have been appli- 
cable to the case, if the parties 
to the transaction had not by 
their own actions placed the 
matter beyond doubt. Maho- 
med Jan v . Gang a Blskun 
Singh, (1911) I. L. R. 38 Calc. 537 
Sale of Land, agreement for: See 

Specific Performance 805' 

Sale-proclamation : See Execution of 
Decree ... ... .... 482 

Sambalpur: See Appeal ... v .... 391 
Search without Warrant— Power of 
the police to search the house 
of an absconding offender genet- 
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Search without Warrant— concld, . Secretary of State for India —concld. 


ally for stolen property on in- 
formation of dacoity against him 
— Legality of Search — Criminal 
Procedure Code (Act V of 1898 ) 
ss, 94 and 165— Rioting — Com- 
mon object to resist such search 
— Right of private defence— 

Penal Code (Act XLV of 1860) 
ss. 99, 147, 828, 858 . Section 165 
of the Criminal Procedure Code 
does not authorize a general 
search for stolen property in the 
house of the absconding offend- 
er, against whom an information 
has been laid of having com- 
mitted a dacoity. It refers only 
to specific documents or things 
which may be the subject of a 
summons or order under s. 94 
of the Code, and the latter does 
not extend to stolen articles or 
any incriminating document or 
thing in the possession of the 
accused. Ishwar Chandra Gho - 
sal v. Emperor, 12 C. "W. N. 

1016, referred to. Where a Sub- 
Inspector, on receiving informa- 
tion of the commission of a da- 
coity, searched the house of one 
of the alleged offenders, accom- 
panied by the complainant and 
the village officers, hut without 
a search warrant, whereupon 
they were beaten by the peti- 
tioners who were charged with, 
and convicted of, rioting, with 
the common object of resisting 
the search, assault and causing 
hurt, under ss. 147, 323 and 353 
of the Penal Code: — ‘Held, that 
the search was illegal, and that, 
the common object having failed, 
the conviction under s. 147 was 
bad. Rairangi Gope v. Em- 
peror, (1910) I. L. R. 38 Calc, 304 


Second Appeals See Appeal ... 339: 

s See Appeal ... 391 

See Rent ... 278 

Secretary of State for India : See 

Cause oe Action ... ... 797 

— . — — 7Aa- 


hUrfy in respect 0 } Contract of 
service— Pay and Pension — Cause 
of action — Pensions Act (XXIII 
of 1871) s. 4. The plaintiff , who 
was in the Educational Depart- 
ment drawing a salary of Its, 


150 a month, was in 1881 em- 
ployed by the Gorernment on 
special duty under an agreement, 
one of the terms being “from . 
the 1st September, 1881, his* pay 
will be raised during goocj, be- 
haviour to Rs. 300 a month. ^ * 

It was assumed that this meant 
“for the term of his natural 
life.*' The special duty was 
completed, but the plaintiff, in 
spite of his protests was retain- 
ed on deputation till 1902, when 
he was made to revert to the 
Educational Department and was 
retired in 1904. Since or from 
shortly before his retirement he 
was paid only Rs. 150 a month. 

In an action instituted by the 
plaintiff against the Secretary of 
State for a declaration that he 
was entitled to be paid Rs. 300 
a month for his natural life, and 
for arrears on the basis of that 
figure: — Held, that the plaintiff 
must be taken to have treated 
the whole of his service under 
Government as one service, and 
that anything payable to him 
after the termination of that 
service was in the nature of a 
“pension ’ ’ within the meaning 
of section 4 of the Pensions Act 
of 1871, and hence the suit was 
not maintainable. Sarat Chan- 
dra Das v. Secretary of State 
for India, (1910) I. L. R. 38 
Calc. ... ... ... 378 

Secretary of $*ate for India, Secu- 
rity Bond given by ... ... 754 

Security Bondi See Execution of 
Decree ... ... ... 754 

Security for good Behaviour— Evi- 
dence of acts committed several 
years before the proceedings — 

“ Offences involving breach of the 
peace ” — Acts*of high-hand e driest 
not accompanied . with actual 
breaches of the peace — Inability 
of zemindar for acts of his naib 
and lathials committed in his 
interest — Abetment of offences 
involving a breach of the 
peace — Criminal Procedure Code 
(Act V of 1898) s. 110 (e). Evi- 
dence of acts falling within the 
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Security for good Behaviour— condd. 
scope of s. 110 of the Criminal 
Procedure Code* but committed 
several years before the date of 
the. institution of the proceed- 
ings thereunder, is admissible. 
Wahid All Khan v. Emperor , 

11* 6. W. N. 789, followed. To 
bring a case within the section. a 
person must be found to have ha- 
bitually committed, attempted 4£> 
commit or abetted the commission 
of, offences of which a breach 
of the peace is an ingredient. 

Arun Romania v. Emperor , I. 

L. R. 30 Calc. 366, followed. 
Where the only conviction 
against a zemindar was one un- 
der s. 150 of the Penal Code and 
there was evidence that he with 
his la trials (or his servants act- 
ing under his orders), took arti- 
cles of food from bazar vendors, 
that he assembled lathials to en- 
force the performance of puja 
by- his own purohit , threatened 
a witness with violence for de- 
posing against him, and, with 
his lathials, uprooted some trees, 
cut the crops of his opponents, 
molested rival fishermen in boats 
and attempted to stop a mar- 
riage procession, hut no breach 
of the peace was committed or 
complaint made by the opposite 
party : — Held, that such acts 
did not involve a breach of the 
peace so as to support a charge 
of habitually committing offences 
within cl. (e). But where the 
zemindar’s naib had led several 
riots in his master’s interest and 
had been convicted in several 
such cases, and there was evi- 
dence that certain lathials were 
always employed to help his 
cause: — Held, that he had habi- 
tually abetted the commission 
of offences mentioned in that 
clause. Kan Sundar Boy v. 
Emperor, I. L. R. 31 Calc. ,419, 
followed. A Magistrate should 
be careful to see that s. 110 is 
not employed by private persons 
to wreak vengeance under the 
aegis of a Crown prosecution. 

Kali Prasanna Bose v. Emperor, 

(1910) I. L. R. 38 Calc. ... Iffi 


Sedition — At fa el: on rival political 
party hiti not an Gove nun* at 
fabtishcd by law In iUithh India 
—Limi is of legitimate. rriUcum 
of acts and 'measures of Gbrrnc* 
ment — (Umsl ruction of hit* v m 
article in a newspaper— •Admis- 
sibility of articles in oth rr imui • 
■not forming the Mthjnct uf ft* 
charge when ih< identity of ih* 

writer h not proved Penal 

Code (Act XTjV of tmP) x. m\ 
—Evidence Act (l of <. Id 
— Liability of registered print* i 
and publisher— Print ing Pr* ;<s» * 

■ and '■Newspapers' Act '(XXV. op 
1807) s. 7, A letter or an arti- 
cle in a newspaper coo tain ing 
an attack on a rival political or- 
ganization and riot on the Gov- 
ernment .established by law In 
British India, is not seditious 
within the meaning of $. 124 A 
of the Penal Code. A man may 
criticise or comment on any act 
or measure of the Government 
legislative or executive, and five- 
ly express his opinion on if . fie 
may express the strongest con-' 
demnation of such measures, and 
he may do so severely and even 
unreasonably, perversely or un- 
fairly provided he does not, whe- 
ther in his comments on mea- 
sures or not, hold up the Gov- 
ernment itself to hatred and 
contempt. Queen-Empreh •• v. • 
Bal Gangadhar Til ah. 1. L. R. 
22 Bom. 112, approved of. If Is 
not sedition for a writer to des- 
cribe the Reform Scheme as be- 
ing monstrous and misbegotten, 
because it is not founded on de- 
mocratic principles and not n 
genuine reform or a genuine Ini- 
tiation of constitutional pro- 
gress, or to assert that some of 
the police officials and the judi- 
ciary are corrupt, unscrupulous 
and partial, or to state that* if 
an organisation which lie be- 
lieves to be lawful is suppressed 
by proclamation it is arbitrary, 
and that in such ease the res- 
ponsibility will not rest on him 
for the madness which crushes 
down open and legal political 
aeitivity in order to give a des- 
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Sedition— contd. 


Rage. 


per ate and sullen nation into 
the hands of fiercely enthusias- 
tic and unscrupulous forces, or 
to inculcate the doctrine of pas- 
sive resistance or refusal of co- 
operation with the Government 
within legal limits, or to des- 
cribe the British Courts in India 
as ruinously expensive. In con- 
struing a newspaper article its 
meaning must be taken from the 
article as a whole and not from 
isolated passages. Words and 
expressions such as a Tbitary exe- 
cutive must not be looked at as 
if the writer was a constitution- 
al lawyer instead of a journal- 
ist. Queen-Empress v. Bal Gan- 
gadhar Tilah, I. L. R. 22 Bom. 

112, approved of. Articles not 
forming the subject of the charge 
and appearing in other issues of 
the same paper, are not admis- 
sible to show the intention of 
the writer in the article com- 
plained of in the absence of 
proof of his identity. The de- 
clared printer and publisher of 
a letter or article in a newspaper 
is amenable to the law merely 
on proof that it is calculated to 
excite feelings of disaffection, 
hatred or contempt against the 
Government, but the prosecu- 
tion must prove either that the 
writer does in fact excite such 
feelings or that his intention was 
to do so. The writer of an arti- 
cle may be guilty of sedition no 
matter how guardedly he at- 
tempts to conceal real object, 
but the registered printer and 
publisher cannot be punished if 
the concealed object is not es- 
tablished by the evidence on 'the 
record. Queen-Empress v. A m ho 
Prasad, T. L. R. 20 AIL 55, refer- 
red to. Manomohan Ghgse ■». 
Emperor, (1910) I. L. R. 38 Calc. 253 

ZiahilUti of declared prin- 
ter and publisher of a newspaper 
for seditious matter appearing 
therein — Absence during the 

period of the publication of the 
seditious articles , bona fides not 
made out— 'Printing Presses and 
Newspapers Act (XXV of 1867) 


s . 7. The declared printer and 
publisher of a Newspaper con- 
taining seditious articles is res- 
ponsible for them unless he 
makes out, on sufficient evidence, 
that he had in fact nothings tp 
do with them. Where the editor 
of a newspaper was convicted 
and sentenced under s. 124A of 
the Penal Code, and the accus- 
ed made his declaration as print- 
er and publisher, thereafter, and 
continued so to act after the 
editor had resumed work on re- 
lease from jail, and further 
allowed his name to appear as 
such, though he was absent from 
the town of publication of the 
paper when certain seditious ar- 
ticles appeared therein aiTd en- 
gaged during the period in his 
own private business without 
taking any interest in the paper, 
it was held, that he had not 
made out the bona fides of his 
absence, and was, therefore, le- 
gally responsible for the arti- 
cles. Surendra Pros ad Lahiri 
i*. Emperor, (1910) I. L. R. 38 
Calc. ... ... ... 227 

Wholesale imputation ~ of 

bribery against ministerial and 
police officers and of neglect on 
the part of Government to in- 
quire into such abuses — Attempt 
to promote enmity between 
different classes — Inveighing 

against Hindus and Mahome - 
dans alike — Penal Code ( Act 
XLV of I860) ss . 184 A and 158 A 
— Convictions at one trial under 
ss. 124A and 158B of the Penal 
Code — Appeal to the High Court 
— Criminal Procedure Code (Act 
XLV of I860) ss. 184 A and 158 
V of 1898} ss. 85 ( 8 ), 408 prov. 

( c). A single expression that 
the peonle of Bengal are trod- 
den under the feet of outsiders 
used incidentally in a newspaper 
article, otherwise innocuous, 
does not constitute the whole se- 
ditious. An article imputing 
wholesale bribery to the minis- 
terial officers of the Law Courts 
and to the lower officers of the 
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police force, t and expressing 
grave doubts as to whether the 
Government ever inquire into 
such abuses, so much is it occu- 
pied with investigations of boy- 
cott, (facoity and sedition, pub- 
lished when . sedition is rife and 
the minds of people excited, may 
have the effect of creating a foil- 
ing that the Government is not 
doing its duty, and exceeds the 
limits of fair comment and ^*s 
seditious, irrespective of the 
question of the truth of the al- 
legations. Where the writer of 
an article inveighed both against 
the Bata s and Meahs as profess- 
ing brotherhood with the poor 
• Mahomedan ryots and then rob- 
bing them, and referred to the 
alleged conduct of Christian 
missionaries towards their con- 
verts, by way of illustration, 
without any deliberate attempt 
to excite one class against an- 
other, the conviction under s. 

153 A of the Penal Code was set 
aside as bad in law. Per 
Richardson J. If a particular 
article is charged as being sedi- 
tious on the ground that it says 
more than appears on the face 
of it, it is the duty of the prose- 
cution to* show that it has, in 
fact, the guilty meaning or in- 
tent atributed to it. Semblc : 

An appeal lies under ss. 35 (3) 
and 408, prov. (e), directly to 
the High Court from a convic- 
tion and separate sentences un- 
- der ss. 124 A and 153A of the 
Penal Code passed on the same 
trial . J oy Chanthu Barkar v. 
Emperor, (1910) I. L. R. 38 Calc. 214 

Separate Sentences, legality of: See 

Misjoinder ••• 453 

Shebait, power of: - See Hindu Law 

—Endowment ... 526 

Signature, genuineness of: See Spe- 

cific Performance ... ... 805 

Simultaneous Adoption: See Hindu 

Law — Adoption ... ... 694 

Specific Performance — Denial of exe- 
cution of agreement by defen- 
dant — OonfUctin g evidence as to 
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genuineness of signature — Con- 
sideration as to which story 
best agrees with admitted facts 
— Defendant in pecuniary diffi- 
culties — Plaintiff in a position 
to u dominate his will”— Bar- 
gain onerous but not uncon- 
scionable — Absence of fraud, or 
misrepresentation by plaintiff — 

— Discretion in granting or re- 
fusing specific performance. In 
a suit to enforce specific perfor- 
mance of an agreement dated 
4th April, 1906, for the sale of 
land, in which the defendant 
(appellant) denied that he ever 
signed the agreement, the evi- 
dence on that point was con- 
flicting, though otherwise there 
was much unanimity on the 
general facts. The two lower 
Courts (of the Chief Court of 
Lower Burma) differed, the Ori- 
ginal Court holding that the de- 
fendant’s signature was a for- 
gery, and the Appellate Court re- 
versing that , decision and mak- 
ing a decree for specific perfor- 
mance. Held, hy the Judicial 
Committee, that the proper 
course was to examine the ad- 
mitted facts and circumstances 
as furnishing the safest guide to 
a correct conclusion. On this 
test their Lordships were of opi- 
nion that the plaintiff’s (res- 
pondent’s) account of the trans- 
action best fitted in with the ad- 
mitted facts and that the defence 
was untrue. The defendant, 
when lie acquired the land in 
1901, was admittedly in pecu- 
niary difficulties, and had bought 
it with money raised by mort- 
gaging it. In 1905 his mortga- 
gee was pressing for payment, 
and another creditor had taken 
out execution. The arrange- 
ment he was obliged to make 
with the plaintiff was, therefore, 
necessarily of a somewhat oner- 
ous nature. Held , that in. the 
absence of any evidence of fraud 
or misrepresentation on the part 
of the plaintiff, which induced 
the defendant to enter into 
the contract, or that the plain- 

Q 
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tiff under the circumstances took 
took an improper advantage of j 

his position or the difficulties 
of the defendant, and having j 

regard to the character of the 
agreement, which, in their 
opinion, though onerous, was 
not unconscionable, their Lord- 
ships saw no reason, in the exer- 
cise of their discretion, for 
refusing to grant specific peform- 
ance. The decree of the Appel- 
late Court was therefore upheld. 

Davis v. Maung Shave Goh, 

(1911) I. L. R. 38 Calc. ... 805 

Specific Relief Act (1 of 1877), ss. 

45, 46: See Mandamus ... 553 

Specific Relief Act (S of 1877), Ch, 

Xs See Footings ... ... 6S7 

Spy or Detective: See Accomplice... 96 
Stay of Execution : See Execution 

op Decree ... ... 754 

Stay of Execution pending Appeal: 

See Privy Council, practice of 335 
Stolen Property: See Search with- 
out Warrant ... ... 304 

Stranger, Introduction of, Into 

appeal: See Jurisdiction ... 639 

Sfridhan; See Hindu Law — Prosti- 
tute’s Estate ... ... 493 

Subrogation: See Common Carrier, 

liabilities of ... .... 28 

Subsequent Mortgage: See Mortgage 60 

Substituted Service — Civil Procedure 
Code (Act V of 1908), o. IX, r. 

13; o. V, t. 17 — Ex parte decree 
— Original Court , jurisdiction 
of, to set aside an ex parte 
decree , while an appeal is pend- 
ing — “ Beside ” meaning of — 
limitation Acts (XV of 1877) 

Sch. II, Art. 164 and Act IX of 
1908 , Sch. 1, Art. 64 — Know- 
ledge of the decree . The term 
“residence” is not identical 
with “ownership.” In o. V, 
rules 9 and 17 of the Code of 
Civil Procedure, 1908, it means 
the place where a person eats, 
drinks and sleeps, or where his 
family or servants eat, drink and 
sleep ; Tinder o. V, rule 17, a 
gjihstatuted service pap be justi* 
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Substituted Service— concld. 

fied only when it is shown that 
proper efforts were made to 
find the defendant. Where a 
defendant was not found in his 
ancestral family house, and there 
was no one present upon *wh6ii 
a summons could he served, in 
fact he was working in a 
different district and living 
there for some years), a substi- 
tuted service by affixing a copy 
of the summons at the outer 
door of the family house was 
not justified under the law. 

An Original Court can enter- 
tain an application to set 
aside an ex parte decree though 
an appeal by the contesting de- 
fendants is pending in» the * 
Appellate Court. Sarat Canclra 
Dhal v. Damodar Manna, 12 
C. W. N. 885, followed. The 
period of limitation under Art. 

164 of Sch. I of the Limitation 
Act (IX of 1908) runs from the 
date when the defendant has 
knowledge of the particular 
decree which is sought to be set' 
aside. Kumud Nath Roy Chow- 

DHURY V. JoTXNDRA NATH 

Chowdhury, (1911) I. L. R. # 38 
Calc. ... ' ... ... 394 

Succession: See Hindu Law ... 493 
Succession Act (X of 1885) ss. 3, 111, 

187: See Will ... ... 327 

SS. 85, 98, 

100 to 102: See Hindu Law ... 188 
Succession, attempt to alter mode of: 

See Hindu Law — Inheritance 603 
Succession Certificate— Mitghshara 
Law — Impartible Estate— Arrears 
of rent converted to a bond — 

Debt due to last holder of im- 
partible estate if “ effects of the 
deceased ” in the hands of the 
successor — Succession Certificate 
Act, (VII of 1889), s. 4 . Where 
in lieu of arrears of rent a bond 
was given to the holder of an 
impartible estate: — Held, that 
the debt due is not, in the hands - 
of the successor to the estate, a 
part of the effects of the deceased 
within the meaning of section. 

4 of the Succession Certificate 
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Succession Certifies to — concld- 

Act, but is in its nature, a family 
debt accruing £o him by right of 
survivorship. Jagmohandas Eila- 
bhai y. AUu Maria Duskal , 

I. L. It. 19 Bom. 338, Beejraj v. 
Bhyropersaud, I. L. R. 23 Calc. 

912, Bissen ( Jhand Dudhuria 
Bahadur v. C\ hatrapat Sing 1 
0. W. N. 32, Katama Natchjfer 
v. The Bajah of Shivagunga , 9 
Moo. I. A. 539, 2 W. R. P. C. 

31, Stree Bajah Yanumula Ven- 
kayamah v. Stree Bajah Yanu- 
mula Boochia Vankondora , 13 
Moo. I. A. 333, referred to. 

Gur Pershad Singh v. Dhani 
Rai, (1910) I. L. R, 38 Calc. ... 182 

Succession Certificate Act (V 1 1 of 
* 1898)* s, 4; See Succession 
Certificate ... ... 182 

Succession in direct male lines See 

Hindu Law— Inheritance ... 603 

Suits not requiring Authority of the 
Bengal Tenancy Act: See Bengal 
Tenancy Act, s. 188 .... 270 

Survey Maps See Footings ... 687 

Telegram from Counsels See Bail 

Orders ... ... ••• 293 

Temple* dispute concerning: See Of- 
ferings to Deity ... ... 387 

Tenant, liabiKty ofs See Drainage 268 

Testator, intention ofs See Hindu 

Law — Will ... ... 468 

Third Judge, power of: See Printing 

Press, forfeiture of ... 202 

Title-page of Account-book: See 

Magistrate, power of ... 68 

Trade-mark — T r ad e - name — Assign- 
ment — Goodwill — Infringment. 
Where a cigarette manufactur- 
er, carrying on only one business 
and being the proprietor of se- 
veral trade-marks which he used 
indiscriminately, purported to 
assign cigarette manufacturer 
“all that the trade-mark, name 
and label known as the ‘Sri D.ur- 
ga- trade-mark, used upon pac- 
kets of cigarettes sold and 
known as ‘Sri Durga’ cigarettes 
and the goodwill of his business 
so far as the same relates there- 


Trademark— eoneld. 

to,’’ and continued dealing in 
his cigarettes under the either 
marks : — Held, that tint assign- 
ment was void and i imperative*. 

For the assignment of n trade* 
mark to be operative in law, it 
is not sufficient that an assign- 
ment of goodwill should accom- 
pany or follow the transfer of 
the trade-mark, so as literally to 
comply with the rule that a 
trade-mark cannot be transferred 
in gross, but the trade-mark 
must continue to be a represen- 
tation of the truth, as warrant- 
ing the origin of the goods to 
which it is attached, within the 
limits of deviation sanction* d 
by the usage of trade and com- 
merce. Leather Cloth Company 
v. American Leather Cloth Com- 
pany, 11 H. L. 523, Hall v. Bar* 
rows , 4 DeG, J, & 8. 150, Singer 
Manufacturing Company v. liVf- 
sotiy L. It. 2 Ch. D. 434, Singer 
Manufacturing Company v, 

Loog , L. R. 8 A. O, 15, Pinto 
v. Badman , 8 R. P. €. 181, and 
Edwards v. Dennis , L. It, Ch. 

D. 454, referred to. British 
American Tobacco Co., Li>. v * 
Mahboob Buksh, (1910) I. L. R. 

38 Calc. ... ... HQ 

Trade-names See Trade-mark ... 110 

Transfer of Decree for Execution; 

See Political Agent at Sikkim, 
Court of ... ' gS9 

Transfer of Property Act <SV of 
1882), s. 6; See Maintenance 
Allowance ... ... 13 


s* 55 ( 1 ) (g)z See Yen- 

dor and Purchaser ... 453 


s. 59: See Equitable 

Mortgage ... ... 824 


- s» 85: See Mortgage' .... 60 


s$. 88, “89 s See Mortgage OKI 


s. 137; See Vendor and 

Sub-vendee ; ... 
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Treasury Officer, appropriation of 
payment by; See Sale fob Ar- 
rears oe Revenue ... 537 

Trepass ; See Fottings ... ... 687 

Trustee in Bankruptcy;; See Insol- 
vency ... ... ... 542 

Uncertain Events See Will ... 327 

Unconscionable Bargain; See SrECi- 

FIC PERFORMANCE ... ... S05 

Undervaluation of suit; See Juris- 
diction ... ... 639 

Undue Influence; See Will ... 355 

Using Forged Document; See Foxt- 
tufiiir ... ... ... 75 

Valuable Security; See Magistrate, 

i'QWer os ... ... 68 

Vendor, liability of; See Vendor 

AND PURCHASER ... ... 458 

Vendor, and Purchaser— of 

Suit — Breach by Vendor — Lone 
of bar yarn — Liability of vendor 
— Transfer of Property Act (IV 
of 1883) s, do (1) (y) — Measure 
of damage . The owners of cer- 
tain immoveable property, which 
was under a mortgage, entered 
into a contract for the sale of 
the property, but subsequently 
declined to complete the sale, on 
the ground of the existence of 
the mortgage. Thereafter the 
property was acquired, under 
the Land Acquisition Act, by the 
Local Government ; and the com- 
pensation paid to the owners, 
including the statutory allow- 
ance of 15 per cent., far exceed- 
ed the contract price. On a suit 
brought by the purchaser for 
damages for breach of the con- 
tract of sale; — Held, that the 
vendors were bound to convey 
the property free from incum- 
brances, and the existence of 
the mortgage was no defence to 
the purchaser’s action. Engeli 
v, Fitch, L. R. 4 Q,. B. 659, 

JJay v. Singleton, [1899] 2 Oh. 

320, Jones v. Gardiner , LI902] 1 
Oh. 195, referred to. Flureau v. 
Thornhill , 2 W. Bl. 1078, Bain 
v. F oik erg ill, L. B. 7 E. & I. 

App. 158, distinguished. Semblc : 

The ruling in Bain v. Father gill, 

L. II. 7 E. & 1. App. 158, does 


Vendor, and Purchaser— concM. 

not apply to India, and there is 
no exception to section 73 of the 
Indian Contract Act, in the case 
of sale of immoveable propexiy. 
lianchhod v, Manmohan * Das , 
I. L. B. 32 Bom. 165, ai*d Pi- 
tambar Sundarji v. Gassibai, ~T. 
L. B. II Bom. 272, referred 
to v The measure of damage was 
the"* difference between the con- 
tract price and the compensa- 
tion allowed to the vendors, ex- 
cluding, however, the statutory 
alloivance of 15 per cent., inas- 
much as the breach had occur- 
red before the acquisition. Nabin- 
ohandba Saha Paramanick v. 
Krishna Barana Dasi, (1911) 

I. L. B. 38 Calc 

Vendor and Sub-vendee— Estoppel— 

Unpaid Vendor — Appropriation 
— Jute trade, usage of — Pucca 
delivery orders — Negotiability -f* 
Documents of Title — Indian Con- 
tract Act (IX of 1872) s. 108 — 
Transfer of Property Act (TV of 
1882 ) s. 187 — Damages . A deli- 
very order is recognised as a 
document of title under section 
108 of the Contract Act and sec- 
tion 137 of the Transfer of Pro- 
perty Act, and under a delivery 
order the transferee acquires a 
title to the goods to -which , it 
relates. By the usage of the 
jute trade in Calcutta, pucca 
delivery orders are issued only 
on cash payment, are passed 
from hand to hand by endorse- 
ment, .and are sold and dealt 
with in the mai'ket as absolute- 
ly representing the goods to 
which they relate. On the 1st 
March, 1909, the defendant com- 
pany sold to J. & Co.’s princi- 
pals certain Hessian cloth on 
the terms t|iat ( ‘payments were 
to be made In cash in exchange 
for delivery order on sellers, and 
delivery of the goods was to be 
given and taken ready payment 
against pucca delivery order.” 
A pucca delivery order was is- 
sued on the 2nd March by the 
defendant company in favour of 

J. & Co.’s principals or order, 
embodying the terms “ready 
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Vender and Sub-vendee— conoid. ■ 
shipment.” On the 3rd March 
J. & Co. requested the plaintiffs 
to advance mohfey on 'the secu- 
rity of the delivery order. The 
plaintiffs on making enquiries at 
the mills were informed the de- 
livery oMer was “all right.” On 
the 4th March J, & Co. obtain- 
ed an advance of money- from 
the plaintiffs on the pledge- gi 
the delivery order and duly en- 
dorsed the delivery order to the 
plaintiffs. On the same date J. 

. & Co. handed the defendant 

‘ ; company a cheque in payment of 
the goods comprised in the de- 
livery order. On the 8th March 
the defendant company present- 
ed the cheque’ for payment, but - 
4t was dishonoured. The defend- 
ant company thereupon refused 
to give delivery of the goods to 
the plaintiffs under the delivery 
order. The plaintiffs obtained 
an absolute release of all J. & 

Co.’s interest in the delivery 
order, and brought an action 
against the defendant company 
for delivery of the goods or their 
value or damages for conversion. 

Held, that the defendant com- 
pany were estopped from deny- 
ing"’ that cash had been paid for 
the goods to which the delivery 
order related and they could not 
claim to be entitled to" a lien as 
against the plaintiffs. The de- 
fendant company were further 
estopped from denying that they 
had appropriated goods of the 
required quantity and descrip- 
tion to the delivery order, and 
that they held these goods for 
the plaintiffs. Goodwin v. Ho- 
bcrts, L. R. 1 A. C. 476, referred 
to. Anglo-India Jute Mills 
Co. v. Omademull, (1910) I. L. 

R. 38 Calc. *. , v *27 

Verification Proceedings ; See CONS- 
PIRACY TO WAGE WAR ... 659 

Voter, qualification of: See Munici- 
pal Election ... ... 501 

Waging War: See Conspiracy to 

wage War ... ... 559 

Waiver of Notices See Common Car- 
rier ... ... ... 50 
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W arrant — Witness — Hescuing from - : 

lawful custody— Warrant against 
a witness issued in the first in- 
stance without recording reasons 
in ■ writing — Legality of warrant . 
and arrest— Penal Code, (Act ^ 
XLV. of 1860) s. 225 B— Crimi- 
nal Procedure Code (Act V of 
1898) 90, Sclu F, Form YU— . 

Practice , The issue of a war- , 
rant of arrest by a Magistrate 
against a witness in the first in- 
instance, drawn up in the terms, 
of Form VII of Schedule V of 
the Criminal Procedure Code, 
but without recording his rea- 
sons in writing therefor, as re- 
quired by s. 90 of the Code, is 
illegal; and a person rescuing 
the witness arrested on such war- 
rant is not guilty of an offence 
under s. 225B of the Penal 
Code. Sukmeswar Phukan v, . 
Emperor, (1911) I. L. R. 38 Calc. 789 

Widow, right of, to retain Husband's 
Property for Dower: See Maho- 
metan Law — Dower ... 475 

Widows, prior right of adoption be- 
tween : See Hindu Law— Adop- 
tion ... ... ... 694 

Wife, rights of: See Jewish Law ... 708 

Wife's Petition: Divorce ... 907 

Will, construction of: See Hindu 
Law ’ ... ... ... 188 

-t — : — : . See Hindu ~ 

Law — Will ..... 468 

Will — Construction of Will — Clause 
for Maintenance of Daughters 
—Succession Act (X of 1865) ss, 

111 , 187 — “Uncertain event ” — * 
Marriage of daughters— Legatee, 
right of, to sue—Sucession Act 
s. 8 — “ Probate” of Will obtain- 
ed only afte r institution of suit 
— Grant of Probate , modified by 
High Court on appeal . A Hindu 
died in 1879, leaving^ a will, 
whereby (among other L things) . 
he made provision for ins wives 
and his daughters who survived, 
him. The clause providing for 
the daughters was : ; “When they 
will be married, and if they de- 
sire to live in separate houses, 
the person in whose management 
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my property will be at the time 
will make separate houses for 
them in the vicinity of my house 
from the income of my property. 
For the maintenance of my 
daughters I fix an allowance of 
Es. 600 a year for Srimati Pra- 
sanna, and Es. 600 for Srimati 
Sarat. As long as the daughters 
will live in the separate houses 
in this place they will get the 
fixed allowances, respectively, but 
if the daughters do not live in 
this place, they will get Es. 10.” 
The daughters married in 1888 
and 1889 respectively, and lived 
in separate houses. In suits for 
their allowances it was contend- 
ed that the bequests to them were 
given in the “uncertain event” 
of their marriage, and as that 
event did not happen until after 
the death of the testator, the be- 
quests were void by reason of s. 
Ill of the Succession Act (X of 
1865) and never took effect. 
Held, on the construction of the 
above clause, that the payment 
was not contingent on the 
daughters’ marriages, and that 
therefore s. Ill was not appli- 
cable. At the time the suits w*ere 
instituted, no letters-of-admin- 
istration had been granted, but 
pending the suits the widow ob- 
tained from the District Judge 
a grant of letters-of-administra- 
tion with the will annexed. The 
grant was, on appeal, modified 
■by the High Court by limiting 
it to the realisation of the main- 
tenance allowance provided by 
the will for the widow; but be- 
fore the Ietters-of-administration 
could be recalled and altered, 
the widow died and the letters 
were never formally altered. It 
was contended that the suits 
could not be maintained with 
reference to s. 187 of the Succes- 
sion Act which requires that be- 
fore the right of a legatee can 
be established “probate of the 
will shall have been granted.” 
Held, that the grant* of adminis- 
tration with the will annexed 
was, within the meaning of s. 3 


of the Act, a grant of “probate” 
which was a compliance with the 
provisions of s. 187. The subse- 
quent limitation of the grant 
was immaterial. So long # as the 
compliance with the section 
prior to decree, the fact that it 
was after the institution of the 
smts made no difference and the 
Court was fully competent to 
deal with the suits. Chandra 
Kishore Roy v, Prasanna Ktj- 
mari Dasi, (1910) I. L. E. 38 
Calc. ... ... . ... 327 

Execution of will — Proof of ca- 
pacity of testator to execute will 
— Undue influence — Evidence of 
exercise of such influence — Ab- 
sence of evidence of any coercion r 
— Question of fact, whether pro- 
perty was ancestral or acquired 
— Concurrent decisions or fact. 

In this case the question was as 
to the capacity of a testator to 
execute a will propounded by the 
appellants; and it was alleged 
that they had exercised undue 
influence over him in the matter 
of the execution whilst he was 
admittedly very seriously ill, 
though the evidence was to the 
effect that he was in posession of 
his senses and understood what 
he was doing when lie signed the 
will. Held (reversing the deci- 
sion of the Chief Court of this 
Punjab, that, so far as the 
charge of exercising undue in- 
fluence was concerned, all that 
was shown by the respondents 
who were attacking the will was 
that there was motive and oppor- 
tunity for the exercise of such 
influence by the appellants, and 
that some of them in fact bene- 
fited by the will to the exclu- 
sion of othef relatives of equal 
or nearer decree. Circumstances 
of that character might suggest 
suspicion, and would certainly 
lead the Court to scrutinise with 
special care the evidence of those 
propounding the will. But, in 
order to set it aside, there must 
be clear -evidence that the undue 
influence was in fact exercised 
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or that the illness of the testator 
so affected his mental faculties 
as to mare them unequal to the 
task of disposing of his pro- 
perty. f ..(Such evidence was not 
on|y # laqking in the case, but in 
the opinion of their Lordships 
of the Judicial Committee, the 
circumstances attending thp 
making and execution of the will 
were not reasonably consistent 
with it. Held, also, that, under 
the circumstances, the evidence 
as to capacity* was not displaced 
by mere proof of serious illness 
and of general intemperance, and 
that the appellants had discharg- 
ed the onus which lay on them 
of proving that the will was 
*duly executed by the testator 
while in his proper senses. The 
question whether property was 
ancestral or not, was held to be 
substantially one of fact, and 
therefore subject to the usual 
practice of their Lordships not 
to interfere where two Courts 
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had concurrently found it was 
not ancestral but self-acquired. 

Bur Singh v . Lttam Singh, 

(1910) T. L. R. 88 Calc. ... 855 

Witness: See Warrant ... .789 

Witnesses: See Dispute concerning 

Land ... ... ... 24 

Words and Phrases : — 

“Act together”: See Bengal 
Tenancy Act, s. 188 ... 270 

“Annua! net Profits,” return of: See 

Mines ... ... ... 872 

“Default”: See Execution oe 
Decree ... ... ... 482 

“Owner”: See Municipal Election 501 
“Reside”: See Substituted Service 394 

Zemindar, liability of, for unlawful 
acts of his servants: See Secu- 
rity FOR GOOD BEHAVIOUR ... 156 

Zerait: See Landlord and Tenant ... 432 

Zurpeshgi Lease: See Landlord and 
Tenant ... ... ... 432 



